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BOOK  IL— PARTITION. 
INTRODUCTION. 


DEflNlTION. 

§  1.  The  Law  of  Partition  is  the  aggregate  of  the  rules, 
wluch,  when  a  Hindft  family,  (a)  Hying  in  union,  separates, 
determine  the  duties  and  rights  of  its  several  members  with 
respect  to  the    common  property  and  liabilities,  {b)     The 

(a)  In  the  case  of  Raj  Bahadur  y.  Bishen  Dayal,  I.  L.  R.  4  All.  SiS, 
it  was  recently  held  that  the  Hindtl  law  applies  of  its  own  force 
only  to  an  orthodox  Hindti.  This  rule  literally  applied  would  ex- 
clude firom  the  operation  of  the  Hindtl  law  Jains,  Ling&yats,  and 
other  sects  of  dissenters.  Bat  HindtUsm  is  a  matter  of  race  as  well 
as  of  religion,  and  the  Hindtl  law,  as  we  have  seen,  allows  all  classes 
of  HindAs  to  be  goTemed  by  their  own  castoms  when  these  differ 
from  the  general  Isw.  This  is  the  basis  of  the  customary  law  of 
castes  (see  Mathurd  Naikvn  y.  Esu  Naikin,  I.  L.  B.  4  Bom.  645), 
according  to  the  HindA  yiew  of  the  matter,  and  the  indulgence  ex- 
tends eyen  to  the  established  usage  of  a  family.  In  the  case  referred 
to,  the  High  Court  at  Allahabad  found  a  similar  rule  applicable  to  a 
HindA  family  half-conyerted  to  Mahomedanism,  as  a  law  of  "jus- 
tice, equity  and  good  eonscience,"  and  upheld  a  claim  for  partition 
according  to  the  Hindii  law,  because  as  to  inheritance  the  family  had 
adhered  to  that  law.  The  case  of  Abraham  y.  Abraham,  9  M.  I.  A. 
195,  is  cited,  but  that  of  the  Khojas  and  Memons,  Perry,  Oriental 
Cases,  110,  is  not  referred  to.  Cutchi  Memons  and  Khojas  retain  by 
custom  some  Hindtl  laws  of  Inheritance,  but  are  otherwise  goyemed 
by  the  Mahomedan  law ;  in  re  Haji  Ismail,  I.  L.  B.  6  Bom.  452 ;  Ahmed- 
thoy  Hubibhoy  y.  Valleebhoy  Casumbhoy,  ib.  703.  Mere  apostasy  does 
not  free  firom  the  HindA  marriage-law.  See  Government  of  Bombay  y. 
Ganga,  I.  L.  R.  4  Bom.  330  ;  Act.  XXI.  of  1866.  In  Madras  a  yiew 
has  been  taken  which  would  enable  an  association  for  almost  any 
purpose  to  gire  itself  rules  analogous  to  those  of  the  ordinary  BUndd 
law.    See  below  the  case  of  the  dancing  women. 

(6)  By  the  Ciyil  Law,  partition  is  regarded  as  a  kind  of  exchange. 
Hence  an  hypothecation  of  any  share,  yalidly  created,  subsists  on  all 
the  shares  after  partition.  "The  doctrine  of  the  old  French  law 
was,  on  the  other  hand,  that  a  partition  had  no  relation  either  to  the 
contract  of  exchange,  or  to  the  contract  of  sale  ;  that  it  was  not  in 
the  nature  of  a  purchase-deed  {Utre  d*  acquisiUon),  but  only  had  the 
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basis  of  this  law  is  the  family.  Property  in  common  is 
regarded  as  an  attribute  or  consequence  of  the  relation  of 
community  of  origin,  not  union  of  property  as  the  source  of 
the  rights  and  duties  of  the  co-sharers.  A  mere  association 
in  estate  (a)  will  not  make  the  subjects  of  it  members  of  a 

effect  of  determining  and  limiting  to  certain  subjects  the  indefinite 
share  which,  before  the  partition,  each  co-heir  or  other  co-proprietor 
had,  in  the  mass  of  the  property,  divided.  According  to  the  distinc- 
tion to  be  found  in  the  writings  of  so  many  French  Jurists  and  in 
the  Code  itself,  the  instrument  of  partition  was  '  un  acte  declaratif,* 
not  'unacte  translatifde  propriete'  "  P.  C.  in  Oourtaux  v.  Hewetson, 
L.  R.  6  P.  C.  at  p.  412;  Poth.  Tr.  de  Y.  Pt.  VIL  Art.  6,  7. 

The  former  of  these  two  theories  somewhat  resembles  that  of  the 
Bengal  law,  as  given  in  the  D4ya  Bh&ga,  Chap.  I.  paras.  8,  35  (Stokes, 
H.  L.  B.  ISl,  193).  The  ownership  of  sons  arises,  according  to 
JtmAtav&hana  (para.  14),  only  on  the  death  of  their  father,  and  there 
exists  per  my  et  non  per  tout,  *  a  several  though  unascertained  right 
in  each  co-parcener'  (1  Macn.  H.  L.  5),  being  as  to  each  limited  to  a 
particular  share,  which  is  merely  distinguished  individually  from  the 
others  by  the  act  of  partition,  see  Jaganndtha  in  Coleb.  Dig.  Book  V. 
T.  2  Comm.  ;  1  Str.  II.  L.  201.  This  view  is  contested  by  the  Yira- 
mitrodaya,  Transl.  p.  2,  and  by  some  even  of  the  Bengal  writers,  as 
may  be  seen  from  Colebrooke's  notes,  but  on  it  rests  the  recognised 
right  of  an  undivided  co-parcener  to  deal  with  his  owl  share  by  way 
of  sale  or  mortgage.  The  Mit^ksharS  on  the  other  hand  assigns  to 
the  sons  a  common  ownership  with  their  father  by  birth  (Mit.  Chap.  I. 
Sec.  1,  para.  23 ;  Stokes,  H.  L.  B.  374),  which  extends,  in  the  case  of 
each  co-sharer,  to  the'whole,  so  as  to  prevent  any  one  singly  from 
dealing  even  with  a  part  (para.  30 ;  1  Macn.  H.  L.  5),  and  then  parti- 
tion is  the  mutually  exclusive  concentration  on  particular  portions 
of  the  individual  ownerships  previously  extending  in  mutual  concur- 
rence over  the  whole  property  (para.  4).  Compare  the  Smriti  Chan- 
drikd.  Chap.  XII.  para.  9,  and  the  Viramitrodaya,  Transl.  p.  3, 19, 42. 
On  the  death  of  a  parcener  "without  male  ''^sue,  his  share  becomes 
extinct,  because  no  partition  has  taken  plare  in  the  family,  and  there 
has  consequently  been  no  ascertainment  of  the  share  of  each  parce- 
ner." See  Udaram  Sitaram  v.  Banu  Pandoji,  11  Bom.  H.  C.  R.  76 ; 
Narsinhbhat  v.  Chempa  Ningapa,  S.  A.  No.  205  of  1877,  Bom.  H.  0. 
P.  J.  F.  for  1877,  p.  329. 

(a)  The  niutual  relations  of  members  of  a  united  family  are  sharply 
distinguished  from  those  of  mere  partners,  Samalbhai  v.  Someshwar  et 
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joint  family,  but  their  being  members  of  a  joint  family  makes 
their  estate  and  their  acquisitions,  except  in  special  cases, 
common  property,  (a)  The  dissolution  of  the  union  makes 
joint  property  in  this  sense  impossible  except  after  a  re-union. 
Separate  rights  of  the  members  take  the  place  of  the  undis- 
criminated common  right,  and  the  shares  are  determined 
according  to  the  branches  and  sub-branches  proceeding  inter 
ge  from  the  common  stem.    (6) 

The  Mit&kshani,  (Chap.  I.  Sec.  I.  para.  18)  explaining  the 
familiar  text  as  to  the  sources  of  ownership,  says  that  Inherit- 
ance ''  relates  to  unobstructed  and  Partition  to  obstructed 
inheritance.'^  The  exposition  in  the  Vlramitrodaya  is  that 
"  unobstructed''  relates  to  a  right  of  ownership  actually 
subsisting  in  the  lifetime  of  one  from  relationship  to 
whom  it  arisas,  and  "  obstructed"  to  one  only  ready  to  come 
into  existence  on  the  death  of  the  obstructing  owner,  or  a 

d,  I.  L.  R.  5  Bom.  40 ;  and  the  Vtram.  quoted  below,  though  the 
association  of  the  latter  is  recognized  as  much  more  intimate  than 
under  the  European  laws.  Partnership  however  must  now  be  govern- 
ed by  the  Indian  Contract  Act.  IX.  of  1872.  On  the  division  of  a 
caste  the  Courtj^  have  sometimes  declined  jurisdiction  in  a  quarrel 
concerning  a  partition  of  the  caste  property,  as  being  a  caste  question 
excluded  from  cognizance  by  Reg.  2  of  1827,  Sec.  21,  see  Girdhar 
V.  Kalya,  I.  L.  R.  5  Bom.  83.  As  to  the  last  point  see  Act  XIV.  of 
1882,  Sec.  11,  and  Vasudeo  v.  Vamnaji,  I.  L.  R.  5  Bom.  80.  Without 
such  a  provision  the  decisions  of  the  castes  would  be  subject  to  revi- 
sion by  the  King's  Courts  according  to  the  HindA  law,  see  2  Str.  H.  L» 
267,  and  it  is  not  infrequently  a  question  whether  a  caste  decision, 
so-called,  has  been  properly  arrived  at ;  Mwdri  v.  StibOf  I.  L.  R. 
6  Bom.  725.  As  to  the  incidental  cognizance  of  a  religious  question, 
by  a  Civil  Court  reference  may  be  made  to  Erishnasamif  v.  Krish' 
noma,  I.  L.  R.  5  Mad.  p^  313,  and  to  Brown  v.  CurS  of  Montreal, 
L.  R.  6  P.  C  p.  167;  as  alpo  to  Dhurrum  Singh  v.  Kissen  Singh, 
I.  L.  R.  7  Calc.  767. 

(a)  Comp.  Laveleye,  Prim.  Prop.  181  ss. 

(b)  Comp.  Maine,  Early  Hist,  of  Inst.  p.  79,  and  Balldbhdds  v. 
Sundardds,  I.  L.  R.  1  All.  429.  See  the  Viram.  Transl.  p.  168,  162  ; 
Vyav.  May.  Chap.  IV.  Sec.  2. 
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partition  by  several  such  owners.  Thas  inheritance  would 
apply  to  the  sons  taking  collectively  the  aggregate  patri- 
mony^ partition  to  collaterals  taking  the  same  estate^  not 
previously  vested  in  them,  according  to  their  shares,  or  a 
mother  taking  on  a  partition  by  sons,  (a) 

The  intimate  connexion  of  the  laws  relating  to  the  two 
subjects  has  frequently  been  recognized.  "  Inheritance/'  in 
the  sense  of  a  right  coming  into  active  existence  only  at  a 
preceding  owner's  death  does  not  apply  to  the  most  frequent 
and  important  cases  of  inheritance  under  the  Hindft  law  as 
conceived  by  the  Mit&kshar4  and  its  followers.  The  growth 
of  a  family  is  regarded  as  like  the  grpwth  of  a  banyan  tree, 
each  new  male  offshoot  of  which  immediately  becomes  a  part 
of  the  whole,  capable,  when  the  parent  stem  perishes,  of  con- 
tinuing the  existence  of  the  aggregate  of  which  it  then 
becomes  the  most  important,  perhaps  the  sole  remaining 
element.  The  Hindft  lawyers  of  the  Western  School  ac- 
cordingly treat  of  Partition  under  the  title  of  D&yavibhaga, 
regarding  the  contents  of  which  see  Introduction  to  Bk. 
I.,  pp.  57  ss. 

Vijnanesvara's  definition  of  the  word  *'  Partition''  ia 
defective,  (b)  since  it  does  not  touch  on  the  duties  and 
liabilities  of  the  co-parceners,  which,  as  the  subsequent 
treatment  of  this  Title  shows,  are  apportioned  in  the  act  of 
Partition  just  as  clearly  as  the  shares  of  the  common  pro- 
perty. 

Subdivision. 

§  2.  The  subjects  which  the  law  of  Partition  presents  for 
consideration,  therefore,  are : — 

I.     The  family  living  in  union, 
II.     The  separation  of  such  a  family, 
III.     The  common  property  to  be  distributed, 

(a)  Se^  above,  p.  67 ;  and  below,  Bk.  II.  Chap.  II.  Sec.  2.    See  also 
the  M&dhaviya,  pp.  4  ss. 
(h)  See  Mit.  Chap.  I.  Sec.  1,  para.  4. 
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ly.  The  common  liabilities  to  be  distributed^  and 

V.  The  duties  and  rights  arising  from  the  separation. 

The  evidence  of  Partition^  though  it  forms  strictly  no  part 
of  the  law  of  Partition,  may  be  included  under  this  head  for 
conyenience  sake,  and  in  deference  to  the  custom  of  the  Hindu 
lawyers,  who  always  treat  it  under  this  title. 

L  Thb  Family  living  in  Union. 

§  3.  The  normal  state  of  a  Hindft  family  is  one  of 
union,  (a)     The  rule  holds  as  to  the  family  of  a  Sudra  in 

(a)  Gokind  Chmndar  Mookerjee  v,  Boorga  Par  sad  Baboo,  22  C.  W.  R. 
248,  and  the  cases  there  cited  by  Sir  R.  Couch,  G.  J. 

"  'Che  common  abode  of  brethren  is  preferable  while  the  parents 
are  aliye,  as  likewise  after  their  death,"  Viram.  Tr.  p.  52.  "  But  if 
increase  of  religious  merit  (by  sacrifices)  be  desired,  then  partition 
should  be  made.'*  lb.  See  NedkUto  Deb.  ▼.  Beer  Chunder  Thakoor,  19 
M.I.  A.  at  p.  540. 

As  to  the  case  of  a  younger  brother  gradually  admitted  by  the 
elder  to  a  participation  in  his  business,  see  the  reply  of  the  ^astris  in 
Abraham  v.  Abraham,  9  M.  I.  A.  at  p.  235  ;  VedavaUi  v.  Nardyana, 
I.  L.  R.  2  Mad.  19.  See  Maine,  Anc.  Law,  Chap.  VIII.  p.  261  ss.  In 
Boologam  v.  Swenam,  I.  L.  R.  4  Mad.  331,  and  some  other  cases  it 
seems  to  be  held  that  dancing  girls  living  chiefly  by  prostitution  are 
capable  of  forming  a  joint  family.  The  invested  earnings  of  two 
sisters  were  held  not  to  be  "  gains  of  science"  partible  with  the  rest  of 
the  family,  bat  self-acqnired  impartible  property  of  the  two  gainers. 
A  true  joint  family  could  not  possibly  spring  from  a  prostitute 
mother,  but  the  family  might  possibly  "constitute  themselves 
parceners  after  the  manner  of  a  Hindd  joint  family,"  as  in  the  case 
cited  above,  p.  4,  (j). 

Joint  tenancy  under  the  English  law  arises  only  from  some  act  of 
the  parties  {see  Cruise,  Dig.  Tit.  X VIIT.  Chap.  1) :  joint  tenancy  by 
inheritance  is  not  recognized,  though  co-parcenersbip  is.  The  joint 
estate  of  a  anited  Hindu  family  differs  in  some  respects  from  both. 
Thus,  the  CO- sharers,  unlike  English  co-parceners,  have,  under  the  Mi- 
tftkshadl,  an  entirety  of  interest,  and  along  with  a  limited  representa- 
tion {stipra  pp.  65  ss.)  there  is  ajus  accrescendi.  On  the  other  hand  a 
joint  tenant  can  dispose  of  his  own  share,  and  thas  sever  the  joint 
tenancy,  which  the  Mit&kshar&  does  not  allow  without  the  assent  ,of 
76  H 
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which  illegitimate  sons  are  members  equally  with  those  who 
are  legitimate^  though  entitled  on  partition  to  only  one  half 
of  the  shares  taken  by  the  latter,  (a) 

The  group  thus  constituted  is  in  most  of  its  civil  rela- 
tions to  those  outside  it  regarded  as  a  social  unit  with  com- 
mon interests  and  duties  as  well  as  in  typical  cases  common 
sacrifices  and  a  common  household.  In  such  a  group,  mem- 
bership of  which  may  be  abandoned,  as  unanimity  cannot  in 
all  things  be  secured,  the  predominant  will  must  be  that  of  the 
greater  number  or  of  those  who  can  exert  the  greater  energy. 
Thus  it  was  said  that  a  majority  of  united  brothers  may  deal 
with  the  estate  even  by  way  of  alienation  of  part  of  it  for  the 
obvious  benefit  of  the  whole.  Where  four  brothers  sold  a 
small  part  to  reddem  a  large  one,  the  adopted  son  of  the  fifth 
brother  was  held  bound  by  the  transaction  (b)  though  he  had 
not  assented  to  it.  This  is  perhaps  the  necessary  practical 
solution   of  the   question  arising  from  a  conflict  of  wishes 

the  other  co-sharers  in  a  united  family.  See  for  the  present  law 
pp.  167,  206,  and  note.  Partition  of  a  joint  tenancy  could  not  be 
enforced  under  the  English  common  law  prior  to  the  Statutes  of  31 
and  32  Hen.  VIII.,  but  a  writ  of  Partition  was  given  to  co-parceners 
by  the  Common  Law. 

To  the  intimate  union  of  the  Hindft  family  may  be  traced  the  widely 
spread  beiMLtni  system  under  which  one  person,  usually  a  near  relative, 
purchases  property  in  the  name  of  another.  A  father  not  distinguish- 
ing his  own  interests  from  those  of  hia  son,  invests  money  or  estab* 
lishes  a  business  in  the  name  of  tho  latter  as  born  under  a  favouring 
star.  Next  comes  a  similar  purchase  for  the  purpose  of  securing  the 
investment  against  future  chances.  Finally  arises  a  system  of  ficti- 
tious ownership.  The  Courts,  looking  to  the  facts,  decline  to  recog- 
nize generally  in  a  purchase  by  a  Hindft  in  the  name  of  a  son  an 
intended  advancement  of  the  son  as  under  the  English  law.  The 
presumption  is  in  favour  of  a  purchase  for  the  benefit  of  him  who 
supplies  the  price.  See  Naginhhai  v.  Abdulla^  I.  L.  R.  6  Bom.  717  ; 
Qopu  Kriat  Qosain  v.  Ounpersavd  Qosain,  6  M,  I.  A.  53  ;  Indian 
Trusts  Act.  II.  of  1882,  Sec.  82. 

(a)  Sadu  v.  Baiza  and  Genu,  I.  L.  R.  4  Bom.  37. 

(b)  Ratnagiri,  5th  June  1852,  M.S. 
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amoDgst  co-equals.  The  doctrine  of  the  older  jurists,  how- 
eTer,  seems  to  have  been  that  a  complete  consent  of  all 
concerned  was  requisite  (a)  to  an  effectual  volition  touching 
the  common  property  or  interests  except  in  cases  expressly 
provided  for.  (b)  The  need  for  unanimity  in  common  acts 
is  still  so  strongly  felt  that  it  is  said  the  consent  of  all 
the  co-heirs  is  requisite  to  justify  expenditure  from  the  com- 
mon estate  even  for  the  funeral  ceremonies  of  a  father,  (c) 
and  the  legal  identity  of  the  several  members  of  the  joint  family 
is  so  complete  under  the  law  of  the  Mit&kshara,  that  a  single 
member  cannot,  according  to  the  Sastris  and  to  Colebrooke,(c?) 
deal  directly  with  any  part  of  the  common  property. 
His   gift   or   bequest  of  any    portion    is  inoperative  {e), 

(a)  See  above,  p.  221»  note  (c). 

(b)  See  Bk.  II.  Chap.  II.,  Sec  1,  Q.  8;  see  below  as  to  the  cases,  and 
also  above,  p.  289,  note  (a). 

(c)  Borradaile's  Collection,  Lithog.  p.  37. 

(d)  2  Str.  H.  L.  339,  432, 449. 

(c)  Hurreeimdubh  Gungaram  v.  Keshowram  Sheodass,  2  Borr.  7  ; 
Ichhdram  v.  Pmmanund,  ibid.  615 ;  Vasudev  Bhat  v.  Venkatesh  San- 
bkav,  10  Bom.  H.  C.  R.  139  ;  Ganguhdi  v.  Ramannd,  3  ibid.  66  A.  C.  J. 
(gift  to  a  daughter) ;  Bdmbhat  v.  Lakshman  Chintdman,  I.  L.  R, 
5  Bom.  630;  Coleb.  Dig.  Bk.  V.  T.  173,  Comm.;  Smriti  Chandrikft, 
Chap.  VIII.  page  20 ;  Ganga  Bisheshar  v.  Pirthi  Pal,  I.  L.  R.  2  All. 
635;  Chamaili  Kuar  v.  Ram  Prasad,  ib.  267;  Unooroop  Tewaty  v. 
LaHa  Bandhjee  Suhay,  I.  L.  R.  6  Calc.  at  p.  753.  Sacrifices,  to  the 
completeness  of  which  some  expenditure  is  requisite,  can  be  perform- 
ed by  any  member  ol  a  united  family  only  with  the  assent  of  the 
others.  See  the  Dharmasindusara,  as  quoted  by  Goldstiicker  (On  the 
Deficiencies,  Ac.,  p.  40.)  The  Viramitrodaya,  concurring  in  the  view 
that  it  is  of  the  essence  of  a  sacrifice  to  part  with  property  that  is 
distinctly  one's  own,  says  that  notwithstanding  the  joint  ownership 
of  his  sons  a  father  may  do  this  without  their  permission  on  account 
of  his  (administrative)  independence  and  their  dependence.  Mitra- 
misra,  however,  seems  to  think  that  where  there  is  a  proprietary 
right  there  may  be,  for  sacrificial  purposes  at  any  rate,  an  efiectual 
relinqnishment  of  that  right  by  the  individual,  though  it  be  attended 
with  sin.  According  to  this  view  members  of  joint  families  would  be 
free  from  obstruction  in  dealing  with  their  own  interests.    Ylram.  Tr. 
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Visve^vara  and  Balambhatta^  in  commenting  on  the 
Mifcaksharft,  Chap.  L  Sec.  1,  pi.  20  (Stokes,  H.  L.  B.  S73), 

p.  14;  infra  Bk.  II.  Chap.  I.  Sec.  2,Q.  4.  This  is  cited  in  Lakshnan, 
Dddd  Ndik  v.  Rdmckandra  Dddd  Ndik,  L.  R.  7  I.  A.  at  p*  195,  and  the 
power  of  alienation  is  called  **  an  exceptional  doctrine  established  by 
modern  jurisprudence."  The  subordinate  joint  ownership  of  the 
HindA  wife  in  her  husband's  estate  does  not  interfere  with  his  free 
disposal  of  it  or  confer  any  right  of  disposal  on  her,  aee  Vlram.  Transl. 
p.  165 ;  Coleb.  Dig.  Bk.  II.  Chap.  IV.  T.  28,  Comm. ;  2  Str.  H.  L.  7, 16, 
though  her  maintenance  must  be  provided  for.  In  Bengal,  however, 
she  is  recognized  as  entitled  to  a  share  against  a  purchaser  in  execu- 
tion, Badri  Roy  v.  Bliawat  N.  Vobey,  1.  L.  R.  8  Calc.  649. 

The  consent  of  brethren  is  necessary  to  a  gift  at  a  mother's 
obsequies,  2  Str.  H.  L.  339,  according  to  the  6&stri,  on  whose  reply 
however  see  the  Notes  loc.  cit.  Thus  a  joint  family  can  act  only 
collectively.  At  2  Str.  H.  L.  449  the  gftstri  of  the  Recorder's  Court, 
Bombay,  says  "  An  undivided  family  having  no  power  individually, 
but  collectively  only,  no  member  can,  without  the  concurrence  of  all, 
express  or  implied,  dispose  of  any  thing,"  and  such  is  the  purport  of 
the  Mit.  Chap.  I.  Sec.  1,  para.  30;  above,  p.  478.  See  also  Ohuekun  Lall 
Singh  v.  Foran  Chwnder  Singh,  9  C.  W.  R.  483.  **  An  individual  cannot 
alien  his  real  estate  to  the  prejudice  of  his  heirs,"  Sutherland  in  2 
Str.  H.  L.  13, 445.  But  an  occupant  under  Government  may,  without 
assent  of  the  heirs,  resign  his  holding  {Arjuna  v.  Bhavan  et  al,  4  Bom. 
H.  C.  R.  133  A.  0.  J. ;  Davalatd  et  al  v.  Bern  bin  Yddoji  et  aU  ibid. 
197  A.  C.  J.),  on  account  of  the  special  relations  created  by  or  con- 
stituting occupancy,  Gundo  Shiddheshvar  v.  Mardan  Sdheb,  10  ibid. 
423  ;  Gheldbdi  v.  Pranjivan,  11  ibid,  222;  Tarachand  v.  Lakahman,  I. 
L.  R.  1  Bom.  91.  A  member  of  an  undivided  family  in  Madras  cannot 
«ell  even  his  own  share  save  in  an  emergency,  according  to  the  cases 
quoted  in  the  note  to  Gangubdi  v.  Edmannd,  3  Bom.  H.  C.  R.  at  p.  68, 
A.  C.  J.  But  he  has  this  power  over  what  may  come  to  his  share  in  a 
partition  according  to  Viila  Batten  v.  Yamenamma,  8  Mad.  H.  C.  R.  6, 
and  the  cases  cited  by  the  Privy  Council  in  Suraj  Bunei  Koer  v.  Shso 
Prasad,  L.  B.  6  I.  A.  at  p.  101. 

When  one  co- parcener  had  sued  a  stranger  for  part  of  the  patri- 
mony and  failed,  and  a  subsequent  suit  is  brought  by  one  elected 
manager  in  the  name  of  all  for  the  same  property,  a  question  of  res 
judicata  arises.  Its  proper  solution  may  perhaps  be  referred  to  this, 
that  the  one  who  sued  thereby  set  up  a  separate  right,  and  having 
failed,  cannot  sue  for  it  again ;  and  as  he  could  dispose  effectually  of  his 
own  interest  this  is  to  be  deemed  transferred  to  the  defendant  even 


Digitized 


by  Google 


BK.  il]  PAMILl  IN  UNION.  605 

take  this  as  unquestioned  ;  and  the  passage  quoted  below 
from  Yajnavalkya  (see  Property  naturally  indivisible), 
shows  that  the  author  was*  still  under  the  don^inion^  to  some 
extent,  of  the  notion  of  land  being  properly  impartible,  and 
of  its  being  inalienable,  at  any  rate,  without  the  assent  of 
every  co-owner,  (a)  The  language  of  the  Privy  Council  is 
to  the  same  efifect  with  regard  to  the  incapacity  of  a  single 
member,  (b)  But  Colebrooke  having  said  that  in  case  of  an 
alienation  for  valuable  consideration,  ''  equity  would  perhaps 
award  partition  ^'  to  the  alienee,  (c)  the  Courts  have  allowed 
execution  against  the  common  property,  to  ascertain  the 
undivided  share  and  make  it  available  to  the  creditor,  whe- 
ther expressly  charged  or  not,  and  have  even  recognized 
the  logical  consequence  {d)  that  a  single  coparcener  may  alien 
or  incumber  his  own  share  for  valuable  consideration,  though 
not  gi-atuitously,  ( e )  the  vendor  thus  acquiring  a  right  to  a 

thoagh  the  manager's  suit  should  be  snccessfal.  See  Breton.  Const. 
de  la  chose  Jug6e.  Bat  a  simpler  solution  is  to  be  found  in  regarding 
the  single  sharer  as  an  essentially  different  **  persona  "  from  the  col- 
lective one,  and  the  latter  as  not  affected  by  the  act  of  the  former.  A 
suit  for  property  as  allotted  to  the  plaintiff  in  partition  does  not 
bsT  a  subseqaent  suit  for  partition,  Shivram  v.  Narayan,  I.  L.  R.  5 
Bom.  27. 

(a)  See  Mit.  Chap.  I.  Sec.  1,  para.  30 ;  Stokes,  H.  L.  B.  376 ;  and  the 
Viv&da  Chint&mani,  p.  309.     See  below.  Sec.  5  B. 

(b)  Muest,  Cheetha  v.  B.  Mlheen,  11  M.  I.  A.  369,  quoted  below, 
^ee  too  Rambhat  v.  Lukshman,  I.  L.  R.  5  Bom.  630,  eub  Jm.  and  the 
cases  there  qnoted. 

(c)  See  2  Str.  H.  L.  350,  434. 

(d)  See  Porvnappa  FiUai  v.  Pappuvdyyangart  I.  L.  E.  4  Mad.  at 
p.  56,  et  seq. 

(e)  Vdeudeo  Bhat  v.  Venkateah  Sanbhav,  10  Bom.  H.  C.  B.  139; 
Rangapa  v.  Madyapa  et  al,  S.  A.  No.  537  of  1873,  Bom.  H.  C.  P.  J.  F. 
for  1874,  p.  171.  The  High  Court  of  Bengal  declined  to  accede  to  this 
principle  in  Saddbart  Praedd  v.  Phoolbash  Koer,  3  B.  L.  R.  31,  but  as 
the  liability  of  the  share  for  its  owner's  debts  has  now  been  establish- 
ed by  JDeen  DayaVs  case,  L.  B.  4  I.  A.  247,  it  would  seem  that  the 
eame  consequences  mast  follow  in  Bengal  as  elsewhere.     See  the 
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partition,  (a)  Whether  before  a  partition  of  interests  agreed 
to  by  the  parties  or  decreed  by  a  Court,  the  purchaBer's  right 
is  more  than  an  inchoate  one  seems  doubtful.  The  pur- 
chaser is  said  to  become  a  tenant  in  common,  (6)  but  still 
his  right  has  to  be  worked  out  by  partition,  (c)  and  it  may  be 
said  that  until  the  partition  of  interests  is  completed  there 
is  no  individual  interest  on  which  the  alienation  can  take 
effect,  (d)  or  which  will  not  become  absorbed  by  survivorship 
on  the  sharer^s  death,  (e)     The  view  of  the  Judicial  Com- 

romftrks  of  the  Judicial  Committee  in  Suraj  Bunsi  Koer  v.  Sheo 
Prasad,  L.  R.  6  I.  A.  at  pp.  102, 1(H.  In  Mmst,  Phoolhash  Koonwar 
V.  Lalla  Jogeshwar  Sahay,  their  Lordships  expressly  refrained  from 
deciding  this  question,  see  L.  K.  4  I.  A.  7,  21,  26,  27,  but  in  Suraj 
Btmsi  Koer^s  case  it  is  clearly  laid  down  that  even  on  a  bond  which 
could  not  have  been  enforced  after  the  obligor's  death  against  his 
co-sharers  (in  that  case  sons)  an  attachment  and  order  for  sale  create 
a  charge  in  favour  of  the  judgment  creditor  on  his  debtor's  undi- 
vided interest  which  is  not  extinguished  by  the  debtor's  subsequent 
death  and  his  brother's  survivorship.  In  Madras  a  decree  obtained 
against  a  member  of  a  united  family  does  not,  according  to  Bavi 
Varma  v.  KomaUf  I.  L.  R.  5  Mad.  223,  bind  the  family  property  in  the 
hands  of  the  other  members  after  his  death.  "  The  interest,"  it  was 
said.  "  survived  to  the  other  members,"  and  did  not  "  enure  as  assets 
of  the  deceased  in  the  hands  of  the  appellant."  In  the  case  however 
of  a  father  succeeded  by  sons  the  Judicial  Committee  have  declared 
that  the  estate  taken  by  the  latter  is  assets  for  paying  the  debts  of 
the  former,  see  above  pp.  167>  207,  and  as  to  attachment  in  execution 
see  below,  note  (e). 

(a)  Uddrdm  Sitdrdm  v.  Rdnu  Panduji  etal,  11  Bom.  H.  C.  R.  76 
Palanivelappa  Kaundan  v.  Maundru  Ndikanet  oH,  2  Mad.  H.  C.  R.  416 
Sitdrdm  Chandraahehhar  v.  Sitdrdm  Abdji,  S.  A.  No.  379  of  1874, 
Bom.  H.  C.  P.  J.  F.  for  1875,  p.  140 ;  Mdhddoo  bin  Jdnid  v.  Shridhar 
Bdbdji,  Bom.  H.  C  P.  J.  F.  for  1874,  p.  114 ;  and  Vrijabhukhomdds 
Kirpwrdm  v.  Kirpdrdm  Govaiidds,  Bom.  H.  C.  P.  J.  F.  for  1879,  p.  263. 

(5)  Uddrdm  Sitdrdm  v.  Rdnu  Panduji,  11  Bom.  H.  C  R.  at  p.  81. 

(c)  lb.  72 ;  above,  p.  168.  A  decree  for  partition  does  not,  it  was 
said,  effect  a  severance  so  long  as  it  is  under  appeal,  Sakkdrdm  Mahddev 
Vi  Hcfri  Krishna,  I.  L.  R.  6  Bom.  113. 

(d)  See  Ravi  Varma  v.  Koman,  I.  L.  R.  5  Mad.  223,  cited  below. 

(e)  See  Suraj  Bunsi  Koer  v.  6heo  Prashad,  L.  R.  6  I.  A.  at  p.  109, 
and  comp.  Kotta  Bcmasami  Chetty  v.  Bangari  Sisham  Ndayanivdrt^ 
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mittee  however  appears  to  be  that  an  attachment  in  execu- 
tion creates  a  charge,  (a)  See  further  on  this  subject  below, 
Sbparation,  Bk.  II.,  Introd.  Sec.  4  C,  Sec.  5  A,  Sec.  6  A. 

Where  one  of  the  members  of  a  joint  family  has  disap- 
peared those  who  remain  may  deal  with  the  common  pro- 
perty in  any  way  consistent  with  good  faith  (6). 

One  only  of  two  or  more  united  co-parceners  cannot 
enhance  rent  against  the  will  of  another,  or  oust  a  tenant 
of  the  family  (c),  or  recover  his  own  estimated  fractional 

I.  L.  R.  3  Mad.  at  p.  167 ;  B.  Krishna  Bdu  v.  Lakskmana  Shanhhogue, 
I.  L.  B.  4  Mad.  at  p.  306,  where  it  is  considered  that  attachment 
for  sale  of  a  coparcener's  share  severs  his  interest  so  as  to  make  it 
available  in  case  of  his  death  before  satisfaction  of  the  decree.  If  a 
distinct  charge  on  the  common  estate  is  thus  constituted  it  may 
admit  of  question  whether  that  is  quite  consistent  with  the  decree 
for  ousting  the  purchaser  in  execution  of  a  manager's  share  in 
Maruii  Narayan  v.  Lilachand,  I.  L.  R.  6  Bom.  564.  Property  sold  or 
attached  under  a  decree  against  a  father  stands  on  a  peculiar  foot- 
ing, which  is  discussed  below. 

(a)  Suraj  Bunsi  Koer  v.  Sheo  Prashad,  supra,  and  0.  Goorova 
ButUn  V.  C,  Narainsawmy,  8  Mad.  H.  C.  R.  13. 

(b)  Bdmchandra  Sadashiv  v,  Bagaji  Bachajit  Bom.  H.  C.  P.  J.  F.  for 
1878,  p.  134. 

(c)  KrisJmardo  Jahdgirddr  v.  Oovind  Trimhak,  12  Bom.  H.  C.  R.  86; 
Madhavrav  v.  Satyana  et  al,  S.  A.  No.  225  of  1875,  Bom.  H.  C.  P. 
J.  F.  for  1876,  p.  8 ;  but  see  also  Krishna  Bav  et  al  v.  Manaji  et  al, 
11  Bom.  H.  C.  R.  106.  Under  the  English  Law  it  was  held  that  any 
one  of  several  joint  landlords  could  by  notice  end  a  tenancy,  Doe  v. 
Summerset,  1  B.  &  Ad.  135,  Doe  v.  Hughes,  7  M.  &  W.  139.  The 
tenancy  seems  to  be  regarded  as  dependent  on  a  continuous  and 
complete  volition,  while  in  India  the  relation  created  by  contract  has 
nsually  been  treated  as  requiring  a  new  and  complete  volition  to 
change  it. 

Thus  one  of  several  co-owners  even  after  a  partition  of  interests 
withont  a  physical  distribution  of  the  estate,  cannot,  without  the 
assent  of  the  others,  increase  the  rent  of  tenants  or  eject  them. 
Bdldji  Bhikdji  PingS  v.  Gopal  bin  Rdghu  Kuli,  I.  L.  R.  3  Bom.  23; 
Guni  Mahomed  v.  Mwan,  I.  L.  R.  4  Calc.  96 ;  Raghu  bin  Ambu  v. 
Oovind  Bahvrao  and  others.  Bom.  H.  C  P.  J.  for  1879,  p.  446.  Notice 
by  some  co-sharers  only  of  enchancement  of  rent  has  in  Bengal  been 
held  sufficient ;  see  Chmi  Singh  v.  Kera  Mahto,  I.  L.  B.  7  Calc.  633. 
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share  of  the  joint  property  from  a  stranger,  (a)  He  cannot 
alone  sue  to  set  aside  a  charge  created  by  another  (b). 

''  The  rights  of  the  coparceners  in  an  undivided  Hindft 
family  governed  by  the  law  of  the  Mitiksharfi,  which  consists 

Bat  the  decision  was  by  three  judges  against  two.  Comp.  Qopal  v. 
Macnaghteny  ib.  1hl\Ako$ee  v.  Vadelal,  Bom.  H.  C.  F^.  J.  1882,  p.  320. 

According  to  the  English  common  law  a  compulsion  needs  the 
concurrence  of  all  entitled,  see  Attwood  t.  Ernest,  13  C  B.  881,  com- 
pared with  the  cases  above  cited ;  but  an  acceptance  or  assent  may  bo 
by  one.  Husband  v.  Davi^  10  C.  B.  645.  Comp.  Krishnarao  v.  Manajee, 
11  Bom.  fl.  C.  R.  106. 

Some  only  of  the  sharers  were  allowed,  contrary  to  the  wish 
of  another  sharer,  to  eject  an  intruder  in  Radha  Prashad  Wasti  v. 
Esufy  I.  L.  R.  7  Calc  414.  In  Bombay  it  would  perhaps  be  held 
that  the  outsider  holding  with  the  assent  of  a  sharer  was  in 
the  same  position  as  if  put  into  possession  by  him.  See  Mahaba- 
laya  v.  Tima/ya,  12  Bom.  H,  C  R.  138.  In  Beasut  Rossein  v.  Chorvar 
Singh,  I.  L.  R.  7  Calc.  470,  it  was  held  that  some  only  of  several 
joint  lessors  could  not  take  advantage  of  a  condition  of  re-entry.  See 
also  Alum  Manjee  v.  Ashad  Alt,  16  C.  W.  R.  138 ;  Ookool  Pershad  v. 
Etwa/ri  Mahto,  20  C.  W.  R.  138  ;  NundunLaU  v.  Lloyd,  22  C.  W.  R.  74 

0.  R.  In  Kattusheri  Pishareth  Kanna  Pisharody  v.  Vallotil  Manakel 
Narayanan,  I.  L.  R.  3  Mad.  234,  it  is  said  that  all  interested  in  press- 
ing the  claim  must  be  joined  as  plaintiffs,  or  if  they  refuse,  as  defen- 
dants. See  Code  of  Civ.  Proc.  Sec.  26, 28, 32 ;  Indian  Contract  Act  IX. 
of  1872,  Sec.  45;  and  compare  Alexander  v.  MuUins,  2  Russ. 
&  M.  568. 

The  same  general  principle  is  recognized  in  Krishnamma  v.  Ganga- 
rao,  I.  L.  R.  5  Mad.  229,  in  which  it  was  held  that  one  of  several 
sharers  of  a  village  could  not  enforce  on  a  tenant  a  patta  (memoran- 
dum of  rent  payable)  for  his  separate  share  of  the  total  rent  due  by 
the  tenant  for  his  holding.  In  KaUdas  Kevaldas  v.  Chotalal  et  al. 
Bom.  H.  C.  P.  J.  1883,  p.  31,  it  was  ruled  that  all  the  members  of  a 
united  family  must  be  joined  as  plaintffs  in  a  suit  for  a  trade  debt. 
An  express  assent  to  a  suit  by  a  manager  was  held  insufficient. 
Reference  is  made  to  Ramsebuk  v.  Ramlal  Kundoo,  I.  L.  R.  6  Cal.  805, 
and  Dularchund  v.  Balramdas,  I.  L.  R.  1  All.  454. 

(a)  Nathuni  Mahton  v.  Man/raj  Mahion,  I.  L.  R.  2  Calc.  149. 

(6)  See  Rajarttm  v.  Luchman^  12  C.  W.  R.  p.  478,  cited  and  approv- 
ed in  Mussumut  Phoolbas  Koonwur  v.  LaUa  Jogeshur  Sahoy,  L.  R.   3 

1.  A.  at  p.  26.  The  greater  force  of  the  prohibitive  than  of  the  active 
element  in  a  composite  will  is  generally  recognized.  Goudsmit,  Pand. 
75. 
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ofa  father  and  his  sons,  do  not  diflfer  from  thoso  of  copar- 
ceners in  a  like  family  which  consists  of  undivided  brethren, 
except  so  far  as  they  are  affected  by  the  peculiar  obligation 
of  paying  their  father's  debts,  which  the  Hindft  law  imposes 
upon  sons,  and  the  fact  that  the  father  is  in  all  cases  naturally, 
and  in  the  case  of  infant  sons  necessarily,  the  manager  of 
the  joint  family  estate. "  (a) 

The  joint  family  is  usually  represented  in  external  trans- 
actions by  a  managing  member  or  members.  The  mana- 
gership naturally  belongs  to  a  father  during  his  life  and 
capacity  for  affairs,  and  then  to  the  eldest  member  quali- 
fied, (b)  The  elder  brother  may  take  the  management, 
unless  the  others  intimate  their  dissent,  (c)  A  manager^s  right 
to  bind  the  family  estate  l^y  transactions  or  by  charitable  gifts 
rests  on  the  consent,  express  or  implied,  of  the  members,  (d) 
The  manager's  transactions  for  the  common  benefit  bind 
the  several  members  in  favor  of  one  dealing  with  him  in  good 

(a)  iSfwra;  Bunsi  Koer  v.  Sheo  Prasad  Singh,  L.  R.  6  I.  A.  88,  100. 
The  **  obligatioa  "  arises,  according  to  the  Hindu  authorities,  only  on 
the  father's  death.  See  below. 

ib)  Steele,  L.  C  163,  178;  Manu  IV.  184;  Bhaoo  Appajee  Powar  v. 
KJmndojee  vnUud  Appajee  Powar,  9  Harr.  106 ;  BuldkhidoBs  v.  Ghama, 
Bom.  H.  0.  P.  J.  for  1880,  p  224;  Bhdgirthibdi  v.  Saddshwrdv 
Venkatesh,  Bom.  H.  C.  P.  J.  for  1881,  p.  155 ;  Suraj  Bunsi  Koer  v.  Sheo 
Proshad  Singh,  L.  R.  6  I.  A.  at  p.  101 ;  Bdbaji  MdJuiddji  v.  Krishndji 
Bevjiy  I.  L.  R.  2  Bom.  666.  These  cases  show  also  what  is  compre- 
hended in  a  **  family  necessity."  For  further  texts  see  Yj&v.  May. 
Ch.  IV.  Sec.  IV.  para.  7. 

(c)  Steele,  L.  C.  53;  2  Str.  H.  L.  331. 

(d)  2  Str.  H.  L.  333,  335,  339,  342.  On  the  peculiar  position  of 
the  manager  according  to  Hindu  law,  reference  may  be  made  to 
ChuckuM  Lali  Sitigh  v.  Poran  Chunder  Sliigh,  9  C.  W.  R.  483 ;  and  S, 
M.  RangaummniDdsi  v.  Kasinath  DuU,  3  B.  L.  R.  1  O.  C.  J.  See  also 
below,  V.  Sec  7  A.  A  certificate  to  collect  debts  under  Act  XXVII. 
of  1860  may  be  refused  to  a  Kamavam  (or  manager)  of  a  Malabar 
TarivAd  to  whom  the  members  refuse  their  contidenco  on  account  of 
his  being  a  judgment  debtor  to  the  Tarw&d,  Madhava  Panikar  v. 
Govind  Panikar,  I.  L.  E.  5  Mad.  4.     Comp.  Steele,  L.  C.  p.  54, 
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faithj  (a)  a  want  of  which  may  be  indicated  by  the  unusnal 
character  of  the  transaction,  {b)  A  lessee  from  one  member 
as  manager  is  not  discharged  by  a  receipt  for  rent  passed  to 
him  by  another  member^  (c)  though  nnder  a  lease  from  the 

(a)  Aushutosday  t.  Moheschunder  DuU  et  at,  1  Fult.  at  p.  882  ; 
Tdndavardya  Mudali  v.  VaUi  Ammal,  1  Mad.  H.  C.  B.  398 ;  Davlatrdo 
Mdne  V.  Narayanrdo  Mdne,  R.  A.  No.  51  of  1876,  Bom.  H.  0.  P,  J. 
F.  for  1877,  p.  175 ;  Oundo  Mahadev  v.  Bdmbhat,  1  Bom.  H.  0.  R.  39 ; 
NahdUhand  et  dl  v.  Magmi  Pitdmbar,  Bom.  H.  C  P.  J.  F.  for  1879,  p. 
332 ;  Johurra  Bibee  y.  Sree  Gopal  Misser,  I.  L.  R.  1  Calc.  470 ;  Na- 
rayanrdo Ddmodar  v.  Bdlkrishia  Mahadev  Oadre,  Bom.  H.  C.  P.  J- 
F.  for  1881,  p.  293;  Ohuni  Singh  v.  Hera  Mahto,  I.  L.  R.  7  Calc.  aft 
p.  642.  See  Ooleb.  Dig.  Bk.  II.  Cbap.  IV.  T.  54,  Comm.  ad  fin-,  2 
Sbrange,  H.  L.  342,  343;  Kasheeki$hore  Roy  v.  Alip  Mundui,  I.  L.  R. 
6  Calc.  149. 

(6)  B^oi  Sh&mrdj  v.  Deo  bin  Bdldji,  Bom.  H.  C.  P.  J.  F.  for  1879, 
p.  238 ;  1  Str.  H.  L.  202 ;  see  Hanuman  Prasad  Panday  v.  Babooee 
Mvwraj  Koonweree,  6  M.  I.  A.  at  p.  412,  and  Kottu  Ramasdmi  Ghetti  ▼. 
Bangdri  Seshama,  I.  L.  R-  3  Mad.  at  p.  164  et  seq.,  and  PonamhUaih 
Parapravan  KunTuxmod  JScQee  y.  Ponambilath  Parapravctn  Ktittiath 
HajeCf  ib.  169. 

(c)  Bada  Ravji  v.  BTmu  Ganu,  S.  A.  No.  279  of  1876,  Bom.  H.  C. 
P.  J .  F.  for  1876,  p.  11 ;  Poshun  Ram  et  al  v.  Bhowanee  Been  Sookool 
et  al,  24  C.  W.  R.  319.  See  Sangdppd  y,  Sdhebdnna,  7  Bom.  H.  C.  R.  141 
A.  C.  J.,  and  KrUTmardo  Rdmchandra  y.  Mdndji  bin  Saydji,  11  B.  H. 
C.  R.  106,  llO  I  Akoji  Oopal  v.  Hirachand,  Bom.  H.  C.  P.  J.  1882, 
p.  320 ;  Jadoo  Shot  v.  Kadumbinee  Daseee,  I.  L.  R.  7  Calc.  150 ;  and 
Coleb.  Dig.  Bk.  II.  Chap.  lY.  T.  54  Comm.  ad  fin.  For  the  English 
law  see  Roftirwon  v.  Hoffman,  4t  Bi.  562,  and  Leigh  v.  Shepherd,  2  Br, 
and  Bi.  465 ;  Doe  Dem  Green  v.  Baker,  8  Taunt.  241. 

Payment  to  one  of  several  co-sharers  frees  the  tenant  as  shown  in 
Krishnardo  Rdmchandra  v.  Mdndji  bin  Sayaji,  11  Bom.  H.  0.  R.  106. 
A  suit  by  one  co-creditor,  except  on  the  ground  of  collusion  of  a  co- 
creditor  with  the  debtor,  cannot  in  general  be  maintained  under  the 
English  law,  but  he  can  give  an  effectual  discharge ;  and  under  the 
systems  deriyed  from  the  Roman  Law  he  may  sue  alone  for  the  whole. 
See  Evans's  Pothier,  1. 144,  II.  55  ss.  As  to  debtors  in  solido  one 
may  properly  represent  all  in  paying  but  not  in  resisting  payment,  or 
m  making  adverse  admissions  or  a  compromise,  see  Evans's  Poth.  II. 
67.  All  co-sharers  must  be  served  with  notice  of  intended  foreclosure. 
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members  jointly  he  is.  As  to  the  limitations  on  a  manager's 
authority^  see  Oopalitarain  v.  Muddomutiyy  (a)  8.  Breemuity 
▼.  Lukhee  Narain  Duit  et  al,  (b)  and  Suraj  Bunsi  Koer^acMe, 
9upra,  A  widow  managing  for  her  infant  son^  like  any  other 
manager  when  minors  ai*e  interested  as  co-parceners,  (c)  can 
deal  with  the  property  only  to  meet  existing  necessities^  but 
the  other  party  is  protected  by  good  faith  and  reasonable 
inqoiry,  (d)  and  in  Trlmhdk  v.  Oopal  8het  {e)  good  faith  and 
reasonable  inquiry  seem  to  have  been  thought  enough  to 
justify  and  validate  transactions  with  a  member  only  sup- 
posed to  be  a  manager  acting  for  the  common  interest  of 

Norender  Narain  v,  Dwarka  LaU^  L.  B.  5 1.  A.  18.  Under  the  Indian 
Contract  Act  IX.  of  1872,  Sec.  43,  any  one  of  several  joint  promisors 
may  be  compelled  to  perform  the  whole  promise  and  may  then  force 
the  others  to  contribute.  Whether  a  groap  of  successors  however 
is  in  this  position  seems  at  least  doubtf  ol.  The  Hind(^  law  does  not 
«cem  to  impose  any  *'  solidarity"  of  obligation  on  them  except  as 
members  of  a  united  family.  Comp.  Doorga  Period  v.  Kesho  Persad 
SinffJh  L.  R.  9  I.  A.  27.  31. 

The  co-sharers  who  have  colluded  with  a  tenant  to  defraud  a  co- 
sharer  may  on  that  ground  be  sued  by  him  in  common  with  the 
tenant  for  the  share  of  the  rent  due  to  the  plaintiff,  Doorga  Churn 
Surmah  v.  Jampa  Dossee,  21  C.  W.  R.  46,  and  Kalee  Chum  Singh 
V.  J?.  Solcmo  et  cU,  24  C.  W.  R.  267,  and  see  Akoji  Gopd  v.  Hirachandf 
Bom.  H.  C.  P.  J.  1882,  p,  320. 

(a)  14  B.  L.  R.  21, 49  (not  perhaps  quite  assented  to  in  Bombay). 

{b)  22  C.  W.  R.  171. 

(c)  See  Saravana  Than  v.  Mutiayi  Ammcd,  6  Mad.  H.  C.  R.  at  p. 
371.  Durgapersad  v.  Kesho  Persad  Svngh,  I.  L.  R.  8  Calc.  at  pp.  661- 
662 ;  S,  C.  L.  E.  9  I.  A.  27.    See  Steele,  L.  C.  p.  174-5. 

(d)  Htmoomanpersaud  Pcmday  ▼.  Musst.  BaJ)ooee  Munraj  Kooniceree, 
6  M.  I.  A.  393 ;  C.  Colum  Comara  Vencatachella  Beddyar  v.  R.  Run- 
gasawtny  S.  J.  BahadooTy  8  ibid,  at  p.  323 ;  DaHpatavng  v,  Ndmdbhdi  et 
al^  2  Bom.  H.  C.  R.  306  ;  Kashinath  v.  DadH  etdl,6  ibid.  211  A.  C. 
J. ;  Bdi  Kesar  v.  Bdi  Gangd  e/  oZ,  8  ibid.  31  A.  C.  J.  ;  Bdi  Amrit  v» 
BdiManiif  12  ibid.  79;  Saravana  Tevan  v.  Muttayi  Ammalf  iuprm; 
Rainam  v.  Govindarajula,  I.  L.  R.  2  Mad.  339. 

(e)  1  Bom.  H.  C.  R.  27. 
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the  family,  (a)  In  another  case  (h)  the  payment  to  a 
mother  as  manager  of  a  debt  due  on  a  mortgage  executed 
to  her  as  manager  was  held  to  bind  the  son  who  by  taking 
no  steps  for  several  years  after  attaining  his  majority  might 
be  deemed  to  have  ratified  the  transaction  of  which  he  had 
taken  the  benefit,  (c) 

In  the  common  case  of  nn  ancestral  trade  descending  to 
the  members  of  an  undivided  family,  the  manager  can 
pledge  the  property  for  the  ordinary  purposes  of  the  busi- 
ness. He  may  also  enter  into  pai'tn ership  with  a  stranger, 
but  not  enter  into  a  compromise  of  partnership  differences 
by  a  division  and  transfer  of  the  partnership  property,  to  the 
possible  prejudice  of  minor  'nembcrs  of  the  united  family,  {d) 
A  managing  Khot  has  not  authority  to  give  up  important 
rights  vested  in  the  members  generally,  (e)  A  manager,  it 
has  been  said,  is  not  at  liberty  to  pay  out  of  the  estate  his 
father's  debts  barred  by  limitation.  (/)  His  authority  to 
acknowledge  -  a  debt  does  not  arise  necessarily  from  his 
position  but  may  be  inferred  from  circumstances.  Thus  he 
cannot,   without  special    a'^thority,  revive  a  claim  against 


(a)  iS^es  tho  cases  in  note  (cZ).  p.  611:  Bih'iji  S^ihhoji  v.  Rattisei 
Pandmhet,  2  Bom.  H.  C.  R.  23 ;  Gone  Bhive  ei  al  v.  Kane  Bhive,  4  iidd. 
169  A.  C.  J. ;  Maliaheer  Peread  v.  Bamyad  Singh  ei  al,  V2  B.  L.  ft. 
90;  and  the  remarks  below  on  Bk.  II.  Chap.  I.  Sec.  1,  Q.  5,  Comp. 
Doorga  Persad's  case  referred  to  below. 

(b)  Anant  Jaganath  v.  Aimaram,  2nd  App.  801  of  1881. 

(c)  See  Act  IX.  of  1872,  Sec.  197. 

(d)  Johuira  Bibee  v.  Sreegopal  Misser,  I.  L.  R.  1  Calc.  470 ;  Rdinial 
Tliakursidds  v.  Lahshmiclmnd  ei  al,  1  Bom.  H.  C.  R.  li-  Appx. 

(«)  The  Colledor  of  Rainagiri  v.  Vyanlcairav  Narayav,  8  Bom. 
H.  C.  R.  1  A.  C.  J.  A  father  sued  for  a  share  of  property  as  joint, 
and  then  entered  into  a  bona  fide  compromise.  His  son  Bubsequently 
renewing  the  claim  was  held  bound  by  the  transaction ;  Piiam  Singh 
V.  Ujagar  Singh,  I.  L.  R.  1  All.  651. 

(/)  Gopalnarain  Mozoomdar  v.  Muddomulfy  Gnpiee,  14  B.  L.  R.  49. 
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the  femfly  barred  by  limitation,  (a)  The  HindA  law,  (b) 
however,  insists  strongly  on  the  payment  of  a  father's  debt. 
It  is  the  strongest  of  the  obligations  which  devolve  on  the 
sons,  and  the  pious  duty  resting  on  them  (c)  may  perhaps 
be  held  to  justify  the  satisfaction  in  such  a  case  of  a  claim 
that  could  not  be  enforced.  In  the  case  of  Tilahchand  v. 
Jitamal  (d)  it  was  ruled  that  a  barred  decree  against  a  father 
is  a  valuable  consideration  for  a  new  engagement  by  a  son> 
and  that  a  representative  is  not  bound  to  plead  limitation 
whenever  he  can  do  so.  This  was  approved  in  Bhald 
N&hanJi  v.  Parbhu  Hari,  (e)  where  a  relation  of  a  deceased 
husband  sought  to  have  the  act  of  a  widow  set  aside,  by 
which  she  fulfilled  his  engagement  made  on  the  adoption  of  a 
son  instead  of  setting  up  limitation  as  a  ground  for  repudiat- 
ing it.  It  would  seem  therefore  that  in  Bombay  at  any 
rate  a  manager  may  discharge  the  religious  obligation  of  the 
family  out  of  its  estate  without  having  to  make  the  loss 
good  at  his  personal  cost.  (/)  A  contract  by  a  manager  of 
a  Hindfi  family  with  a  stranger  by  which  he  seeks  with  the 
stranger's  connivance  improperly  to  obtain  for  himself  an 
undue  share,  is  rescindible  at  the  suit  of  the  party  defraud- 
ed, and  is  not  enforcible  even  as  between  the  contracting 
parties,  (g) 

(a)  Chimnaya  Nayudu  t.  Gv/nmatham  Cheiti,  I.  L.  R.  5  Mad.  169. 

(b)  fifeeColeb.  Dig.  Bk.  I.  Chap.  V.  T.  186, 186 ;  and  above,  Introd. 
to  Bk.  I.  p.  102. 

(c)  See  Udaram  v.  Banu,  11  Bom.  H.  C.  R.  76,  84. 

(d)  10  Bom.  H.  C.  B.  206,  213. 

(e)  I.  L.  R.  2  Bom.  67,  71. 

(/)  An  executor  may  pay  a  barred  debt,  Loun$  v.  RutMUty,  L.  R. 
4  Ik|.  451,  and  set  ofE  against  the  share  of  a  next  of  kin  a  barred 
debt  due  by  him  to  the  estate,  Be  CordweWs  Estate,  L.  R.  20  Eq.  C. 
644.  So  in  India  the  representatives  of  heirs  claiming  a  share  in 
aocnmnlations  of  interest  on  money  in  Conrt  mnst  snbmit  to  a  set- 
off of  barred  debts  due  by  them  to  the  estate,  Lokenath  MtdUck  v. 
Odcychum  Mtdlick,  I.  L.  R.  7  Calc.  644. 

{y)  B4ivji  Janardhan  v.  Gattrjadharbhaty  1.  L.  R.  4  Bora.  29. 
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The  cases  already  referred  to  will  have  shown  that  there 
is  much  oncertaiiity  as  to  the  position  of  members  of  united 
families  with  respect  to  the  property  in  relation  to  their 
co-members  and  the  creditors  of  co-members  and  persons 
with  whom  the  co-members  have  contracted  obligations. 
It  cannot,  in  many  cases,  be  said  with  confidence  whether 
the  transactions  of  an  alleged  manager  bind  the  whole  family 
or  not,  or  wl^ether  in  a  particular  instance  a  member  suin^ 
or  sued  is  to  be  deemed  a  representatiye  of  all,  and  if  not 
what  are  the  precise  relations  to  the  family  estate  which 
arise  through  litigation  at  its  several  stages  between  him 
and  strangers  with  or  without  liens  or  ostensible  liens  on 
the  property.  In  the  case  of  the  transactions  of  a  father 
and  of  suits  against  him  as  affecting  his  sons'  interests, 
along  with  his  own,  in  the  family  property,  a  special  source 
of  complications  has  been  found  in  the  doctrine  by  which, 
in  recent  years,  the  pious  duty  of  paying  a  deceased  father's 
debt  not  of  a  disreputable  kind  has  been  translated  into  an 
authority  of  the  father  to  harden  the  estate  or  dispose  of  it 
for  satisfaction  of  such  a  debt,  and  a  right  on  the  part  of 
creditors  to  enforce,  during  the  Other's  life,  at  the  cost  of 
his  sons,  the  moral  obligation  which,  under  the  Hindd  law, 
cannot  arise  for  them  until  his  death.  The  father  is  usually 
manager.  Sometimes  after  borrowing  money  for  proper 
purposes  he  collades  with  his  sons  in  trying  to  evade  the 
obligation  by  asserting  that  it  was  obtained  under  such 
circumstances  that  the  family  estate  is  not  answerable  for 
it.  (a)  The  son  may  have  acquiesced  in  his  father's  transac- 
tions. It  does  not  seem  possible  to  reduce  the  decisions 
of  recent  years  on  such  questions  as  these  to  exact  harmony ; 
but  the  questions  recur  so  frequently  that  it  will  be  useful  to 
collect  and  compare  the  chief  conclusions  arrived  at  by  the 
several  High  Courts  and  by  the  Judicial  Committee.  These 
will  be  considered  as  they  bear  on  the  ordinary  co-parceners 

(a)  See  Oomedrai  y.  Hirdlal,  qaoted  in  Haiiooman  Persad*s  case,  6 
M.  I.  A.  at  p.  418. 
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inter  te,  on  the  manager,  on  the  father  and  son,  and  on 
strangers  connected  with  them  in  these  several  capacities  in 
the  way  of  litigation  or  of  voluntary  transactions. 

In  the  recent  case  of  BamsebuJc  v.  Ramlall  Koondoo  (a)  at 
Caleatta,  it  seems  to  be  intimated  that  when  a  joint  family 
carries  on  trade  all  the  members  must  join  as  plaintifib  in  a 
8mt  arising  oat  of  the  trade.  The  claim  was  held  barred 
becaose  some  of  the  members  of  the  family  had  not  been 
joined  as  plaintiffs  until  the  suit  as  to  them  was  barred  by 
Sec  22  of  Act  XV.  of  1877,  though  instituted  by  other 
members  within  the  period  of  limitation,  (b)  In  several 
other  cases  the  law  has  been  held  to  be  expressed  in  the 
less  exacting  proposition  that  where  there  is  no  manager 
all  the  members  of  a  united  family  must  be  joined  or  be 
effectively  represented  in  a  suit  brought  to  affect  the  common 
property ;  (c)  but  where  there  is  a  manager  acting  honestly, 
or  where  there  has  been  an  effectual  representation,  all  may 
be  bound,  though  not  individually  made  parties,  (d)  In 
one  case  infants  were  held  liable  for  a  share  though  the 
mans^r  had  had  no  right  to  defend  the  suit  in  their 
name  (e). 


[a]  I.  L.  B.  6  Calc.  at  p.  826.  Followed  in  Bombay  in  KaUdas  v. 
Ciotete/,  H.  C.  P.  J.  1883,  p.  31.    Comp.  2  Str.  H.  L.  331  bb. 

(h)  iSee  farther  below,  IV.  Liabiutibs  on  Inhbkitancb.  Compare 
the  case  of  OoocUitle  dem.  King  v.  Woodward,  3  B.  and  Aid.  689. 

(c)  See  Bdjardm  v.  Luckman,  supra ;  Norender  Naraya/n  v.  JDwarka 
lol,  L.  R.  6 1.  A.  18,  27;  Reasyt  Hoas&in  v.  Chorwar  Singh,  I.  L.  R. 
7  Calc.  470;  see  Radha  Proehad  Wasti  v.  JE7«t/;  t6.  414 ;  Akoji  and 
Gopol  V.  Eirachand,  Bom.  H.  C.  P.  J.  1882,  p.  320. 

(d)  Coleb.  Dig.  Bk.  II.  Chap.  IV.  T.  54;  Jogendro  Del  Boy  v. 
Fmiindro  Deb  Boy,  14  M.  I.  A.  at  p.  376 ;  Maycwdm  Sevr6m  v. 
JaytffnOrav  Pandurang,  Bom.  H.  C.  P.  J.  F.  for  1874,  p.  41;  Ndrdyan 
Gap  Habbu  v.  Pdnd^ang  Gam,  I.  L.  R.  5  Bom.  686 ;  Bisseamr  LdU 
8^  V.  Maharajah  Luchmes9wr  Singh,  L.  R.  6  I.  A.  236 ;  Radha 
KiaheH  Man  v.  Bachhaman,  I.  L.  R.  3  All.  118.    See  below,  Sepakation. 

(e)  Boorga  Persad  v.  Keaho  Persad,  L.  R.  9  I.  A.  27. 
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Of  tliis  class  of  suits  it  had  previously  been  said  by  the 
Judicial  Committee  (a)  that  when  the  members  have  not 
conflicting  interests  there  are  cases  "  wherein  the  interest 
of  a  joint  and  undivided  family  being  in  issue,  one  member 
of  that  family  has  prosecuted  a  suit  or  has  defended  a  suit^ 
and  a  decree  has  been  made  in  that  suit  which  may  after- 
wards be  considered  as  binding  upon  all  the  members  of 
the  family,  their  interest  being  taken  to  have  been  sufficient- 
ly represented  by  the  party  in  the  original  suit/^  It  was  held 
in  Mayaram  Sevaram  v.  Jayvantrav  Pandurang,  (b)  thata  soa 
had  been  sufficiently  represented  by  his  father  in  a  suit  on  a 
mortgage.  A  father  having  sued  for  a  share  of  property  as 
joint  and  then  entered  into  a  bond  fide  compromise,  his  son 
subsequently  renewing  the  claim  was  held  bound  by  the 
transaction,  (c)  and  more  recently  that  nephews  had  been 
represented  by  their  uncle,  (d)  Similarly  in  BUsessur  Lall 
Salioo  v.  Maharajah  Lachmessur  Singh  {e)  it  was  held  that 
decrees  which  "  are  substantially  decrees  in  respect  of  a 
joint  debt  of  the  family  and  against  the  representative  of 
the  family,''  ^«  may  be  properly  executed  against  the  joint 
family  property.''  (/)  At  Allahabad  it  has  been  held  that 
where  the  family  property  hypothecated  by  a  father  for 
family  purposes  had  been  sold  in  execution  of  a  decree 
against  him  alone  the  sons  could  not  recover  their  shares 
from  the  purchaser,  (g)  The  learned  Judges  say  that  the 
decision  of  the  Privy  Council  is  an  authority  for  holding 
that  when  a  suit  is  brought  to  recover  a  family  debt  against 
a  member  of  a  joint  HindA  family  it  may  be  assumed  that 

(a)  Jogendro  Deb  Roy  Kut  v.  FunindroDeh  Roy  Kut,  14  M.  I.  A.  p.  376. 

{b)  S.  A.  No.  435  of  1873 ;  Bom.  H.  C  P.  J.  F.  for  1874,  p.  41 . 

(c)  Pitam  Singh  v.  Ujagar  Singh,  I-  L.  R.  1  All.  651.  (It  is  not 
said  whether  at  the  time  of  the  earlier  suit  the  son  was  a  minor.) 

{d)  Ndrdyan  Gop  Habbu  v.  Pandurang  Gannu,  I.  L.  B.  5  Bom.  685. 

(e)  L.  R.  6  I.  A.  233,  287. 

(/)  See  above  pp.  168,  169,  and  UmbicaProsad  Teewanj  v.  Ram 
Sdhay  LaLl,  I.  L.  R.  8  Calc.  898. 

[g)  Ram  Narain  Lai  v.  Bhavaiii  Prasad,  I.  L.  R.  3  All.  443. 
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the  defendant  is  sued  as  a  representative  of  the  family,  (a)  and 

also  for  holding    '^that decrees substantially in 

respect  of  a  joint  debt may  be  properly  executed  against 

the  family  property/'  In  a  subsequent  case  (6)  it  has  been 
held  that  adult  members  presumed  to  know  of  a  mortgage  by 
a  father  for  family  purposes  and  not  protesting,  (c)  and  not 
afterwards  asking  to  be  made  parties  to  a  suit  on  the 
mortgage  against  the  father  alone,  are  bound  by  the 
decree  (d). 

This  seems  to  put  the  liability  of  sons  arising  from  transac- 
tions of  their  father  and  from  suits  against  him  on  the  ground 
of  representation  through  their  acquiescence,  (e)  The  same 
doctrine  has  been  applied  in  Bombay  where  there  had  been 
a  conscious  and  willing  participation  in  benefits  obtained.  (/) 
Thus  the  payment  to  a  mother  as  manager  of  a  debt  due 
on  a  mortgage  executed  to  her  as  manager  was  held  to  bind 
the  son,  who  by  taking  no  step  for  several  years  after  attain- 
ing his  majority  might  be  deemed  to  have  ratified  the 
transaction  of  which  he  had  taken  the  benefit,  (g)  but  the 
presumption  has  not  been  carried  to  the  length  in  any 
ordinary  case  of  excusing  one  who  would  impose  a  liability 

(a)  This  doctrine  was  rejected  at  Calcutta  in  Bamphul  Singh  v. 
Deg  Narain  Singh,  I.  L,  R.  8  Calc.  at  p.  623.  As  to  a  suit  against  a 
father's  instead  of  a  son's  widow,  see  Siva  Bliagiam  v.  Palani 
Padiachi,  I.  L.  R.  4,  Mad.  401. 

(5)  Phul  Chand  v.  Man  Singh,  I.  L.  R.  4  All.  309. 

(c)  In  Upooroop  Tewary  v.  Lalla  Btmdhjee  Sahay,  I.  L.  R.  6  Calc. 
749,  the  son  wilfully  stood  by  allowing  the  creditor  to  suppose  he 
assented.    See  I.  L.  R.  8  Calc.  at  p.  524. 

(d)  This  obligation  in  the  case  of  a  mortgage  is  denied  at  Madras. 
See  below. 

(e)  In  Phtd  Chand  v.  Luchmi  Chand,  I.  L.  R.  4  All.  486,  the  father  as 
manager  of  a  family  firm  was  sued  for  business  debts.  Family  pro- 
pCTty  was  sold  in  execution  of  the  decree,  and  his  infant  son  was 
held  bound  on  account  of  the  capacity  in  which  his  father  had  been 
sued.    For  Bombay  see  RdmldVs  case,  1  Bom.  H.  C.  R.  App.  pp.  52, 72. 

(/)  Anant  Jaganndtha  v.  Atmdrdm,  S.  A.  301  of  1881. 
ig)  See  Act  IX.  of  1872,  Sec.  197. 
78  H 
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on  a  member  of  a  family  from  making  him  a  party  to  the 
transaction  or  the  suit.  Even  at  Allahabad  it  was  formerly 
held  that  the  mere  sale  of  the  rights  and  interests  of  one  as 
father  of  a  joint  HindA  family  does  not  include  the  shares  of 
his  sons  even  though  he  could  dispose  of  those  shares,  (a) 
A  suit  against  the  father  alone  on  a  mortgage  by  him  as 
manager  was  thought  to  bind  the  family,  but  a  sale  in  execu- 
tion of  his  interest  not  to  bind  the  shares  of  the  sons,  (b) 
In  Chamaili  Kuar  v.  Ram  Prasdd,  (c)  it  was  held  that 
good  faith  in  the  purchaser  did  not  validate  his  purchase 
from  a  father  who  sold  for  an  immoral  purpose  during 
his  son's  minority.  The  principle  was  adhered  to  that 
one  co-sharer  could  not  dispose  of  the  joint  estate  or  any 
part  of  it^  and  that  the  father  could  not  as  manager  sell 
the  estate  merely  for  his  own  self-indulgence,  of  which  infor- 
mation was  accessible  to  the  purchaser.  Similarly  at  Calcutta 
it  was  said  that  a  son  could  not  ordinarily  be  affected  by  a 
suit  against  the  father  alone.  But  on  the  ground  that  he 
had  acquiesced  for  several  years  in  the  mortgagee's  possession 
he  was  not  allowed  to  recover  his  share  sold  in  execution  to 
the  mortgagee,  (d) 

In  the  same  case  it  is  said  that  a  father  can  dispose  of  the 
whole  anoestral  estate,  or  at  least  that  it  is  the  duty  of  the 
son  to  pay  all  his  father's  debts  out  of  thp  estate  equally 
during  the  father's  life  as  after  his  death.  The  liability 
thus  stated  stands  quite  apart  from  acquiescence  and  rests 
on  a  transfer  to  the  time  of  the  father's  life  of  a  duty  to  pay 
his  debts  which  the  Hindfl  authorities  expressly  impose  only 
after  his  death. 

These  and  many  other  cases  are  considered  in  the 
judgment  of  Field,  J.,  in  Bamphul  v.  Deg  Narain  Singh,  {e) 

(a)  Nanhak  Joti  v.  Jaimangal  CJuntbey,  I.  L.  R.  3  All.  294. 
(6)  Deva  Singh  v.  Bam  Manohar,  I.  L.  R.  2  All.  7^6 ;  Bika  Singh  v. 
Lachman  Singh,  ih.  800.  See  also  Chandra  Sen  v.  Ganga  Ram,  ib.  899. 
(c)  I.  L.  R.  2  All.  267. 

{d)  Ldjee  Suhoy  v.  Fakeer  Chand,  I.  L.  R.  6  Calc.  135, 139. 
(e)  I.  L.  R.  8  Calc.  517. 
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and  the  conclusions  he  arrives  at  are  that  a  '^father 
may  alienate  the  family  property  to  discharge  debts 
incurred  by  him  for  purposes  not  illegal  or  immoral/'  but 
that  where  the  father  has  not  '^  aliened  or  mortgaged  the 
femily  property,  but  it  is  sought  by  suit  to  make  that  pro- 
perty liable  to  satisfy  a  debt  incurred  by  the  father,  the 
son  as  well  as  the  father  must  be  made  a  party  to  the  suit/' 
fiuling  which  the  consequent  sale  of  the  father's  interest  does 
not  affect  that  of  the  son.  Girdhari  LaVs  case  is  explained 
as  one  in  which  the  father,  acting  as  manager,  mortgaged 
the  family  estate,  and  the  debt  not  being  an  immoral  one  (a) 
the  interest  of  the  son  as  well  as  the  father  was  bound  by 
the  transaction.  The  question  of  whether  the  son  could  be 
bound  by  a  decree  in  a  suit  to  which  he  was  not  a  party 

*' was  not  raised and  therefore  nothing  was  decided  on 

this  point."  In  Been  Dayal's  case  it  is  pointed  out  the  ques- 
tion was  raised,  and  the  father's  interest  only  having  been 
sold  the  issue  of  legal  necessity  for  the  original  debt  was 
pronounced  immaterial. 

Badri  Boy  v.  Bhagwat  Narain  Bohey  (h)  seems  to  agree 
with  the  one  just  referred  to.  In  it  a  son,  a  widow  and  a 
grandmother  of  a  defendant  were  allowed  to  recover  their 
shares  (c)  from  a  judgment  creditor  who  had  purchased  in 
execution  of  a  money  decree.  But  the  purchaser  having 
taken  an  assignment  of  a  prior  decree  on  a  mortgage  against 
the  same  defendant  they  were  held  bound  by  that  liability, 
tiiey  not  having  shown  that  the  debt  was  contracted  for 

(a)  As  manager  the  father  was  boand  to  act  in  the  interest  of  the 
&mily,  and  any  stranger  dealing  with  him  was  bound  to  establish  a 
birly  reasonable  belief  that  this  duty  was  observed  as  a  condition 
o!  enforcing  his  transaction  against  the  &mily.  The  question  of 
immorality  ooold,  under  the  Hindis  law,  arise  for  the  son  only  when 
itwas  a  question  of  paying  the  debt  of  a  father  deceased  or  long 
ahsent.   See  below. 

(6)  I.  L.  E.  8  Calc.  649. 

(c)  As  to  the  *'  shares  "  of  the  widow  and  grandmother,  see  above, 
p.  310, 338 ;    and  below,  Sec.  7  A.  1  a,  1  6. 
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immoral  purposes.  The  voluntary  incumbrance  and  the 
decree  obtained  on  it  availed  against  the  son,  but  not  the 
sale  in  execution,  (a)  In  Upooroop  Tewary  v.  Lalla  Bundh^ 
jee  Sahay  (h)  on  the  other  band,  it  is  laid  down  that  though 
the  moral  duty  resting  on  the  son  gives  eflfect  to  a  father^s 
alienation  of  the  estate  as  against  the  son  and  his  share 
while  the  son  is  an  infant,  yet  when  the  son  is  an  adult  the 
father  cannot,  even  to  pay  off  his  debts,  dispose  of  the  son's 
share  without  his  consent.  The  assent  might,  it  was  thought, 
be  implied  from  quiescence  coupled  with  knowledge  of  the 
father*8  dealing,  (c)  In  Unibica  Prasad  Teiuary  v.  Ram  Sahay 
Lall{d)  it  is  said  that  by  a  decree  against  a  father  alone  if 
he  have  been  sued  as  representing  the  family  his  son's  in- 
terests are  generally  bound.  It  does  not  seem  to  have  been 
thought  that  the  father  need  bo  sued  specifically  as  repre- 
sentative, though  without  such  specification  the  sons  could  not 
know  for  certain  that  their  property  was  aimed  at.  The  case 
of  Saraj  Bunsee  Kooer  (e)  is  relied  on,  but  that  decision 
saves  the  purchaser  only  if  "the  property  was  property 
liable  to  satisfy  the  decree  if  the  decree  had  been  properly 

(a)  The  Madras  doctrine  is  the  reverse  of  this,  see  below. 

(ft)  I.  L.  R.  6  Calc.  at  p.  763.     See  next  note. 

(fi)  It  may  be  noted  that  the  Mit&kshar&  and  other  authorities  do 
not,  even  after  the  father's  death,  impose  the  duty  of  paying  his  debts 
on  his  son  until  the  son  attains  his  majority.  See  below,  and  2  Str. 
H.  L.  279.  A  managing  member  and  those  dealing  with  him  are 
bound  to  have  regard  to  the  interests  of  infant  coparceners,  Saravana 
Tevan  v.  Muttayi  AmmdU  6  M.  H.  C.  R.  at  p.  379. 

The  provisions  of  the  Hind(l  law  exempting  an  infant  while  such 
from  responsibility  for  ancestral  debts,  and  limiting  liability  on 
account  of  a  grandfather's  debts  to  the  amount  of  the  principal,  may 
bo  compared  with  the  10th  Article  of  Magna  Char ta.  By  this  interest 
is  not  to  run  during  the  minority  of  the  successor,  and  the  king  him- 
self is  to  obtain  satisfaction  only  out  of  the  moveables  specifically 
charged.    See  Bracton,  fol.  61  a. 

(d)  I.  L.  R.  8  Calc.  898. 

(c)  L.  R.  6  I.  A.  88. 
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given  against  the  father.*'  This  of  course  involves  the  ques- 
tion in  every  case  of  what  property  under  the  circumstances 
was  liable  under  a  decree  against  the  father  alone,  and 
generally  of  how  far  without  specification  he  can  be  held  to 
have  represented  his  sons  and  co-owners  of  the  estate. 

The  eflTect  of  the  judgment  in  Oirdhdrilal  v.  Kantoo  Lall 
on  which  all  these  judgments  rest,  must,  as  in  other  cases,  be 
gathered  from  the  language  of  the  Judicial  Committee  in 
relation  to  the  facts  as  they  understood  them.  There  was 
an  ancestral  estate  alienated  after  the  birth  of  a  son  to  satisfy 
a  decree  against  his  father.  The  son  sued  on  the  ground 
that  no  part  of  the  joint  estate  was  alienable  by  the  father. 
The  creditor  maintained  that  the  whole  had  passed  to  him; 
and  this  view  was  taken  by  the  Judicial  Committee.  In 
Maddan  Thakur's  case  a  particular  part  of  the  estate  had 
been  sold  in  execution  of  a  decree  against  the  father,  and 
here  too  the  son^s  claim  was  rejected.  In  these  instances  the 
divisible  nature  of  the  patrimony  as  a  means  of  giving 
effect  to  the  father's  transactions  was  not  asserted  on  either 
side,  (a)  but  in  Deen  DayaVs  case  which  followed,  this  divisi- 
bility of  interests  was  made  the  basis  of  the  decision,  (b) 
The  claim  was  one  for  which  the  son's  share  would  undoubt- 
edly have  been  liable  had  the  son  been  made  a  defendant ; 
but  as  the  father  only  was  sued,  the  nature  of  the  obliga- 
tion, as  in  itself  binding  or  not  binding  the  son,  was 
pronounced  immaterial.  Only  the  father's  own  share,  it 
was  said,  could  thus  be  made  answerable  to  the  creditor. 
There  may  have  been  a  possible  question  as  between  the 
fieither  and  other  co-sharers,  but  this  could  not  affect  the 
relations  of  the  father  and  the  son  infer  se,  and  the  son's 
rights  only  were   insisted  and  adjudicated  on.     It  would 

(a)  A  dictum  in  Syed  Tuffazool  Hoosein  Khan  v.  Rughoonath  Persad, 
14 M.  I.  A.  at  p.  50»  pronounces  an  undivided  share  liable  for  a  decree, 
but  "  not  property  the  subject  of  seizure  (by  attachment)  but  rather 
by  process  direct  against  the  owner  of  it." 

(b)  So  in  Rai  Narain  Bass  v.  Novmit  Lall,  I.  L.  B.  4  Calc.  809. 
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seem  therefore  that,  at  any  rate  where  there  i3  no  specifiea- 
tion  of  a  representative  character  ascribed  to  the  father,  a 
Bait  and  a  decree  against  him  alone  and  a  sale  in  execution  of 
sach  a  decree  cannot  generally  be  understood  as  binding  the 
son^s  share  except  under  special  circumstances  to  be  appre- 
ciated by  the  Court. 

In  Suraj  Bunsee  Kooer*8  case  (a)  the  eflTect  of  OirdharVs 
case  is  stated  on  the  highest  authority  as  this :  ^'  It  treats 
the  obligation  of  a  son  to  pay  his  father^s  debts  unless  con- 
tracted for  an  immoral  purpose,  as  aflTording  of  itself  a 
suflScient  answer  to  a  suit  brought  by  a  son,  either  to  im- 
peach sales  by  private  contract  for  the  purpose  of  raising 
money  in  order  to  satisfy  pre-existing  debts,  or  to  recover 
property  sold  in  execution  of  decrees  of  Court."  The  same 
judgment  imposes  on  a  purchaser  in  execution,  as  a  condi- 
tion of  security  against  a  son^s  claim,  the  obligation  of  seeing 
that  the  property  sold  in  execution  "  was  property  liable  to 
satisfy  the  decree  if  the  decree  had  been  given  properly  against 
the  father,'^  and  the  conclusion  is  (6) :  Ist,  That  where  joint 
ancestral  property  has  passed  out  of  a  joint  family,  either 
under  a  conveyance  executed  by  a  father  in  consideration  of 
an  antecedent  debt,  or  in  order  to  raise  money  to  pay  off  an 
antecedent  debt,  or  under  a  sale  in  execution  of  a  decree  for 
the  father's  debt,  his  sons,  by  reason  of  their  duty  to  pay 
their  father^s  debts,  cannot  recover  that  property,  unless 
they  show  that  the  debts  were  contracted  for  immoral  pur- 
poses, and  that  the  purchasers  had  notice  that  they  were  so 
contracted ;  and  2ndly,  That  the  purchasers  at  an  execution 
sale,  being  strangers  to  the  suit,  if  they  have  not  notice  that 
the  debts  were  so  contracted,  are  not  bound  to  make  inquiry 
beyond  what  appears  on  the  face  of  the  proceedings.  It  will  be 
observed  that  this  judgment  assumes  that  in  some  way  the 
joint  property  does  pass  out  of  the  family  by  the  father's 

(a)  L.  R.  6  I.  A.  88,  105. 

(b)  L.  R.  6  I.  A.  at  p.  106. 
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conveyance^  or  by  a  sale  in  execution  on  a  decree  against 
him.  This  must  mean  ''  prima  facie/'  for  otherwise  there 
could  be  no  ground  for  a  reclamation  of  the  property  by  the 
8on,  which  was  successfully  made  in  the  case^  on  the  ground 
that  the  debt  had  been  improperly  incurred,  and  that  the 
purchaser  in  execution  had  notice  of  the  objection  to  the 
sale  taken  on  that  account.  As  to  whether  in  a  case  in  which 
the  property  has  not  been  sold  the  son  can  be  made  answer- 
able in  his  share  for  the  father's  debt  needlessly  but  not 
viciously  incurred,  this  judgment  is  silent.  But  where  the 
whole  estate  is  made  liable  by  the  father's  alienation,  or  a 
decree  against  him,  no  purpose  could  be  served  by  main- 
taining a  law  exempting  the  son  and  his  share  in  the  estate 
from  direct  proceedings.  In  these  therefore  as  well  as  in 
suing  to  recover  his  part  of  the  patrimony  sold  as  his 
father's  he  must  for  consistency's  sake  now  be  called  on  to 
prove  that  the  transaction  sued  on  was  an  immoral  one,  or 
gave  effect  to  an  immoral  one,  within  the  knowledge  of  the 
plaintiff  suing  on  it.  Should  the  son  however  not  be  joined 
as  a  defendant  with  his  father  it  must  be  observed  that  in 
Deen  DayaVs  case  the  property  had  '^  passed  out  of  the 
family"  equally  as  in  CHrdhari's  case,  and  it  was  on  the  find- 
ing liable  for  the  debt  ;  but  still  the  judgment  in  the  case 
says  that  "  whatever  may  have  been  the  nature  of  the  debt 
the  appellant  cannot  be  taken  to  have  acquired  by  the 
execution  sale  more  than  the  right,  title,  and  interest  of  the 
judgment  debtor." 

In  Suraj  Bunsee  Kooer  v.  Sheo  Prasad  Singh  {a)  it  is 
said  on  this  point  that "  it  has  been  ruled  that  the  purchaser 
of  undivided  property  at  an  execution  sale  during  the  life  of 
the  debtor  for  his  separate  debt  does  acquire  his  share  in  such 
property  with  the  power  of  ascertaining  and  realizing  it  by  a 
partition."  Probably  what  was  meant  was  that  even  in  the  case 
of  a  separate  debt  the  sale  under  a  decree  was  good  as  against 
the  judgment-debtor's  own  share,  and  such  was  the  effect  of 

(a)  L.  R.  6  I.  A.  88, 103. 
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the  decision  on  S,  Bunsee  Kooer^s  appeal.  The  other  qaestioa 
of  the  father's  transactions  binding  the  son  as  to  the  son's 
share  in  the  patrimony  in  all  cases  in  which  he  cannot  prove 
the  transactions  tainted  with  immorality,  of  which  the 
purchaser  had  notice,  was  left  to  be  governed  still  by  Gir- 
dharl's  case,  subject  only  where  a  father  had  been  sued  alone, 
and  not  expressly  as  a  representative,  to  the  ruling  in  Been 
Dayal  v.  Jagdeep  Narayan,  In  the  former  of  these  cases 
it  was  said  "  The  suit  was  brought  by  Kantoo  Lall  and 
Mahabeer,  not  for  the  purpose  of  recovering  their  respective 
shares,  because  they  had  no  distinct  or  definite  shares  to 
recover,  but  to  recover  the  whole  property  on  the  ground 
that  the  sale  by  the  father  was  void."  (a)  It  was  supposed 
they  must  recover  all  or  none.  The  incapacity  of  a  co- 
sharer  to  deal  alone  with  his  share  was  down  to  Deen  DayaVs 
case  a  received  doctrine  in  Bengal,  (b)  and  the  creditor's 
remedy  could  be  based  only  on  the  doctrine  of  a  complete 
representation  of  the  family  as  to  its  patrimony  by  the 
father.  Deen  DayaVs  case  broke  down  this  conception  by 
its  incompatibility,  and  the  essentially  integral  character  of 
the  patrimony  on  which  both  parties  relied  in  Oirdhari's 
case  being  abolished,  th^  father's  share  could  be  attacked 
alone,  and  being  open  to  attack  alone  was,  subsequently  to 
Been  Dayal's  case,  to  be  held  as  attacked  alone  unless  other 
shares  were  specified,  and  their  owners  made  parties  defend- 
ant. If  the  father  could  be  sued  as  their  representative, 
it  should  at  least  be  set  forth  that  he  was  sued  in  that 
character  as  well  as  in  his  own  person,  (c)  in  order  to  bind 
other  interests  than  his  own  separable  share. 

(a)  L.  R.  1 1.  A.  at  p.  329. 

(b)  See  Micsst,  Phoolbas  Koonwur  v.  Ldla  Jogeshnr  Sahoy,  L.  R.  3 
I.  A.  at  pp.  22,  26;  Raja  Ram  Narain  Singh  v.  FertvLm  Singh,  11  B.  L. 
R.  at  p.  401. 

(c)  How  a  son  may  be  ruined  by  his  father's  mere  improvidence  or 
imbecility  when  he  has  not  the  opportunity  of  guarding  his  own 
interest,  may  be  seen  in  Luchmi  Dai  Koori  v.  Aaman  Singh,  I.  L.  R. 
2  Calc.  213. 
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In  Madras  the  same  questions  have  recently  been  learnedly 
and  elaborately  discussed,  (a)  The  result  is  concisely  stated  by 
Kindersley,  J ;  "  The  true  doctrine  of  Hindft  law  appears  to 
be  that  the  obligation  of  the  son  to  pay  his  father's  debts  does 
not  arise  until  the  father's  death.  It  is  the  duty  of  the  father, 
as  long  as  he  lives^  to  pay  his  own  separate  debts.  But  the 
cases  of  GirdhariLall  a>jid  MtiddunThakoor  go  further  and  rule 
that  even  in  the  undivided  father's  lifetime,  where  there  has 
been  a  decree  against  the  father  for  debts  which  were  neither 
immoral  nor  illegal,  and  ancestral  immoveable  property  has 
been  sold  in  execution  of  such  decree  or  under  pressure  of 
such  execution,  the  son  cannot  recover  against  a  bond  fide 
purchaser  for  value.  The  cases  of  Girdhari  Lall  aud  Mvddun 
Thakoor  appear  to  imply  that  a  son  is  responsible  for  his 
fether's  debts  even  in  the  lifetime  of  the  father.''  It  is  only 
necessary  to  add  to  this  that  satisfaction  of  this  responsibility 
is  thus  far  limited  to  the  share  of  the  son  in  the  patrimony, 
and  does  not  extend  to  his  other  property.  (6)  In  the  Court 
of  First  Instance  the  ruling  in  Been  Dayal  v.  Jagdeep  Nara^ 
yan  had  been  applied  to  the  case,  as  the  decree  and  execution 
had  been  obtained  against  the  father  alone,  (c)  Of  this 
there  is  hardly  any  discussion  in  the  judgments,  but  seeing 
that  it  introduced  a  modification  of  the  law  of  actions  as 
conceived  in  Oirdhari's  case  it  was  important  that  effect 
should  be  given  to  it,  especially  since  in  Madras,  as  in  Bombay, 
the  creditor's  equity  to  enforce  partition  having  long  been 
recognized,  {d)  a  suit  against   a  father  alone  might  most 

(a)  Pondppa  Filial  v.  Pappuvayangdr,  I.  L.  R.  4  Mad.  1-73. 

(6)  The  Mitftkabarft  is  emphatic  in  declaring  that  the  son's  respon- 
sibility, where  it  exists,  arises  from  sonship,  though  no  property  may 
have  come  to  the  son,  Comm.  on  Slokas  47  and  50  of  the  Yyavah&r&- 
dhy&ya  of  Y&jiiavalkya  (translated  in  the  Appendix  to  this  work). 
So  the  Vyav.  May.  Chap.  Y.  Sec.  4,  para.  14. 

(c)  See  however  Sivasankara  Mudali  v.  Parvati  Anni,  I.  L.  R.  4 
Mad.  96.  OirdhaH  LalVs  case  is  said  not  to  apply  to  a  nephew  copar- 
cener ;  necessity  most  be  proved,  Qangulu  v.  Ancha  Bapul»,  ib.  p.  73. 

(d)  Suraj  Bunsee'$  case,  L.  B.  6  I.  A.  at  p.  102. 
79b 
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reasonably  have  been  held  to  have  had  this  remedy  in  view. 
As  observed  by  Keman,  J.,  (a)  **  there  can  be  no  doubt  thafc 
a  person  not  a  party  to  a  suit  is  not  bound  by  the  decree  by 
way  of  estoppel,  and  it  is  open  to  him  to  impeach  the  title 
of  the  purchaser  on  any  ground  legally  suffi(!;ient/^  It  may 
be  added  that  one  person  or  his  property  cannot  be  aflfected 
by  proceedings  against  another  not  his  representative  and 
whose  interest  is  distinguishable,  (b)  This  was  the  deci- 
sion as  between  a  living  father  and  son  in  Deen  DayaVa 
case,  and  it  seems  to  have  afforded  a  **  ground  legally  suflB- 
cient^^  in  Ponappa's  case  for  impeaching  a  sale  under 
proceedings  in  which  the  soi^  or  the  son's  interest  was  not 
named.  Such  seems  too  to  be  the  effect  of  the  still  more 
recent  decision  in  the  Suhramaniyayyanas^  case  on  a  suit 
upon  a  mortgage  executed  by  an  elder  (managing)  brother 
in  renewal  of  one  by  the  deceased  father,  and  a  decree  and 
sale  in  execution  against  that  brother  alone  of  the  family 
property,  (c) 

One  curious  result  of  the  Madras  decisions  seems  to  be  that 
the  creditor  who  takes  from  the  father  a  mortgage  as  security 
for  his  claim  puts  himself  in  a  worse  position  than  one  who 
relies  on  the  simple  obligation.  The  latter  by  suing  the 
father  alone  may  bind  the  whole  family  and  its  estate,  while 
the  former  must  join  all  the  sons  as  defendants  in  order  to 

(a)  Fondppa  Filial  v.  Pappuvayatigar,  I.  L.  R.  4  Mad.  at  p.  71. 

(6)  Thus  in  Pondppd*8  case  it  was  said  that  in  a  suit  on  the  mort- 
gage the  coparceners  could  not  be  bound  unless  made  parties  so  as 
to  give  them  an  opportunity  of  redeeming.  See  Chocha  ling  a  v.  8ubha^ 
ray  a,  I.  L.  R.  5  Mad.  at  p.  135,  wherein  it  was  ruled  that  a  decree  on  a 
hypothecation  against  a  father  could  not  operate  against  his  sons  noi 
made  defendants;  and  DcLsaradhi  t.  Joddumoni,  ib,  193,  where 
redemption  was  allowed  against  a  sale  under  a  decree  on  a  mortgage 
against  a  manager. 

(c)  Subramaniyayytm  v.  Subramaniyayyan,  I.  L.  R.  5  Mad.  125,  by 
three  judges  against  two,  who  would  have  allowed  the  younger 
brother  to  recover  his  share  only  on  paying  his  share  of  th« 
mortgage  debt. 
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foreclose  their  rights  by  his  suit  on  the  mortgage.     Yet  it 
is   not  altogether  obvious  if  a  suit  directed  against  the 
&ther  alone  can  bind  the  sons  as   co-owners  why  a  suit 
against  him  as  mortgagor  (and    owner)   should    not   bind 
the  sons  as  co-mortgagors ;  the  power  of  representation  by 
the  father  would  seem  as  consistent  with  principle  in  the 
one  case  as  in  the  other.     What  would  be  the  legal  position 
of  the  sons  where  the  mortgagee  had  sold  under  a  power  of 
sale  in  a  mortgage  by  their  father  .without  calling  on  the 
sons  to  redeem  is  a  point  still   to  be  decided.     There  is 
apparently  no  distinction  in  principle  between  such  a  sale 
and  a  sale  under  a  decree  in  a  suit  on  the  mortgage.     In 
every  case  of  mortgage  there  is  a  personal  obligation  of  the 
mortgagor  (a)  as  a  debtor^  the  mortgage  being  in  its  nature 
an  accessory  assurance ;  {b)  and  it  would  seem  as  competent 
to  a  father  to  sell  through  the  agency  of  the  mortgagee  on  a 
condition  satisfied  as  to  sell  directly  for  the  discharge  of  a 
similar  debt^  (c)  which  he  may  do  in  ordinary  cases.     But 
on  the  other  hand  if  the  son^s  interests  cannot  be  sold  through 
the  Court  without  an  opportunity  to  the  sons  of  redeeming, 
neither  ought  they  to  be  sold  without  a  suit  or  formal  notice 
to   redeem   served  on  the  sons  equally  as  on   the  father. 
Where  under  a  decree  against  a  father  on  a  debt  secured  by 
a  mortgage  the  mortgaged  family  estate  had  been  sold  "  as 
the  right,  title,  and  interest^*  of  the  father,  and  there  was 
nothing  to  show  whether  the  execution  was  in  virtue  of  the 
personal  remedy  or  of  the  lien  on  the  property,  the  sale  was 
upheld  against  the  sons  seeking  a  partition  with  a  view  to  re- 
cover their  shares.     The  learned  judges  thought,  apparently, 

(a)  WiUon  v.  Tookei',  6  Br.  Pari,  cases,  193 ;  Qoodman  v.  Qrierson, 
2  B.  &  B.  274.,  279;  Com,  Dig.  Tr.  Chancery  (4  A.  3). 

{b)  See  Butler's  note  to  Co.  Litt.  205  a  ;  Fisher  on  Mortg.  Ixxii, 
and  per  Lindley,  J.,  in  Keith  v.  Burrows,  L.  R.  1  C.  P.  D.  at  p.  731. 

(c)  See  per  Sir  C.  Turner,  C.  J.,  iu  Pondppa  Pillai  v.  Pappuvayangdr, 
1'  L.  B.  4  Mad.  47.  According  to  the  Sadr  Court  the  father  could 
not  alien  the  patrimony  except  under  urgent  necessity,  MiUhmnarien 
V.  Lahhrni,  a.  8.  D.  A.  Deo.  for  1860,  p.  227. 
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that  the  sale  had  taken  place  to  satisfy  the  personal  obligation 
80  far  as  this  was  in  excess  of  what  could  properly  be  satisfied 
by  the  execution  against  the  mortgaged  property  as  such^  (a) 
and  that  thus  the  sons'  interests  as  distinguished  from  the 
father's  were  effectually  disposed  of  as  his,  though  in  a 
sale  expressly  under  the  mortgage  they  would  have  been 
saved,  (b)  In  a  case  in  which  the  paternal  and  filial  relation 
did  not  subsist  as  a  ground  for  a  special  liability,  the  family 
property  having  been  mortgaged  by  one  member  of  an 
undivided  family  and  sold,  in  execution  of  a  decree  against 
that  one  alone,  to  the  judgment  creditor,  it  was  held  that  the 
latter  had  obtained  a  title  only  to  the  share  of  his  own  judg- 
ment debtor;  that  another  member  could  recover  his  share 
from  the  purchaser  put  into  possession  of  the  whole ;  and 
that  the  purchaser  could  not  set  up  the  defence  that  the 
debt  sued  on  was  in  fact  one  by  which  all  the  members  were 
bound,  (c)  In  another  recent  case  it  was  ruled  that  the 
interest  of  a  manager  in  a  family  estate  was  not  assets  for 
the  satisfaction,  after  his  death,  of  a  decree  obtained  against 
him,  but  not  plainly  directed  against  other  members  of  the 
united  family.  In  the  same  case  two  sons  were  directed  to 
satisfy  the  decree  so  far  as  it  bore  on  their  father  to  the 
extent  of  the  assets  inherited  from  him.  But  in  these  were 
not  to  be  included  his  share  of  the  joint  family  estate  which 
they  took  by  survivorship,  (d)  This  view,  though  repeated 
in  Karpakambdl  v.  Subbayyan,  {e)  seems  opposed  to  that 
expressed  by  the  Judicial  Committee  in  Muttayan  Chettiar's 

(a)  An  attachment  and  sale  as  for  an  nnsecnred  debt  are  not 
necessary  in  giving  effect  to  the  specific  lien  created  by  a  mortgage. 
Dayachand  v.  Hetncliand,  I.  L.  R.  4  Bom.  615. 

(b)  Srinivdsa  Nayudu  v.  Yelaya  Nayudu,  I.  L.  B.  5  Mad.  251. 

(c)  Armugam  PiUai  v.  Sabdpathi  Padidchi,  I.  L.  R.  5  Mad.  12.  This 
agrees  with  Been  DayaTs  case,  but,  if  the  family  were  bound  by  the 
debt,  seems  hard  to  reconcile  with  Pondppa  Pillai  v.  Pappuvayangdr, 
I.  L.  R.  4  Mad.  1.    See  above,  p.  169. 

(<2)  Ravi  Varma  v.  Y.  Koman,  I.  L.  R.  5  Mad.  228. 
(e)  L  L.  R.  5  Mad.  234. 
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case^  (a)  which  for  Madras  mast  be  conclasive.  In  the  case 
of  a  decree  against  a  father  sought  to  be  executed  against 
property  made  over  by  him  to  his  infant  sons  as  compensa- 
tion for  an  injury  by  him  to  their  shares  (b)  it  was  held  that 
such  execution  could  not  be  had  because  the  infant  copar- 
ceners had  not  been  parties  to  the  suit^  and  that  a  suit  could 
not  be  maintained  against  them  (their  father  being  alive)  on 
the  original  cause  of  action^  as  this  had  been  exhausted  by  the 
suit  against  the  father,  (c) 

(a)  Above,  p.  169 ;  L.  R.  9  I.  A.  at  p.  145. 

(b)  This  may  have  made  it  separate  property;  the  sons  indeed 
could  not  otherwise  benefit  by  the  release  in  their  favour  of  the 
father's  interest. 

(c)  See  Gurusami  Chetti  v.  Samurti  Chinna  ChetH,  I.  L.  R.  6  Mad. 
37.  For  this  Innes,  J.,  refers  to  King  v.  Hoare,  13  Mees.  &  W.  494; 
Brhismead  v.  Han-ison,  L.  R.  7  C.  P.  647,  and  Hemendro  Coomar 
MuUick  V.  Rajendro  LaU  Moonshee,  I.  L.  R.  3  Calc.  353,  as  showing 
that  a  joint  contract  can  be  enforced  but  once,  whence  a  fortiori  the 
same  rale  applies  to  proceedings  on  an  obligation  arising  from  the 
relation  of  membership  of  a  joint  family. 

In  the  case  of  ex  parte  Higgins  in  re  Tyler,  27  L.  J.  Bank.  27,  a 
remedy  in  bankruptcy  against  the  joint  estate  was  held  barred  by 
a  previous  suit  against  one  of  two  partners  which  proved  infructuous. 
But  in  that  case  Knight  Bruce,  L.  J.,  said,  "  I  feel  myself  almost 
ashamed  to  find  myself  differing  from  the  Commissioner"  (who  had 
admitted  the  claim  against  the  joint  estate).  In  Comyns*s  Dig. 
(K.  4;)  1,  4  and  (L.  9)  the  distinction  is  drawn  that  where  damages 
are  uncertain  Qply  one  action  can  be  maintained,  but  where  the  thing 
sought  is  certain  even  execution  does  not  bar  a  suit  against  another 
obligor,  ex.  gr.  on  a  bond.  In  Drake  v.  MitcheU,  3  Ea.  at  p.  258,  Lord 
Ellenborongh  says  that  a  judgment  is  but  a  security  for  the  original 
cause  of  action  and  does  not  extinguish  before  satisfaction  any  collate- 
ral remedy  available  to  the  party.  Brinsmead  v.  Harrison  is  discussed 
in  ex  parte  Drake,  L.  R.  5  Ch.  D.  866,  from  which  it  will  be  seen  that  an 
infructuous  judgment  does  not  extinguish  the  original  right  in  a  case 
of  trover  or  detinue.  Although  therefore  generally  "  where  there  is 
res  judicata  the  original  cause  of  action  is  gone"  (per  Lord  Selborne 
in  Lockyer  v.  Feiryman,  L.  R.  2  App.  C.  619),  and  election  to  sue  B.  bars 
a  suit  against  0  (see  KendaU  v.  HamiUon,  L.  R.  3  C.  P.  D.  403),  yet 
the  primary  right  may  not  in  all  cases  be  converted  or  absorbed  by 
a  suit.    Nor  where  the  cause  of  action  arising  from  non-fnlfilmenl 
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In  Bombay  a  somewhat  different  view  of  the  law  has  been 
taken,  and  it  may  be  that  by  a  closer  adherence  to  the  Hindft 
authorities  greater  consistency  has  been  maintained.  In  all 
ordinary  cases  alienation  of  the  whole  estate  or  of  part  of 
an  impartible  estate  by  a  single  co-sharer  has  been  held 

of  the  corresponding  duty  is  one  which  attaches  in  aliquot  parts  to 
several  persons  or  as  an  aggregate  to  any  one  of  several,  but  not  to 
more  than  one  does  it  seem  that  on  principle  one  suit  though  mfruc- 
tuous  should  bar  another  seeking  the  same  remedy  in  part  or  as  a 
whole.  The  English  law  on  this  point  merging  a  remedy  against  C 
in  a  judgment  against  6,  rather  imitates  the  earlier  and  ruder  Roman 
law  than  its  later  and  refined  form.  A  "cause  of  action"  is  really  a 
relation  between  persons,  and  the  substitution  of  a  different  person  as 
the  subject  of  the  right  or  of  the  obligation,  makes  the  cause  of 
action  different  too,  unless  the  new  party  stands  to  the  former  one 
as  a  representative.  As  a  representative  he  should  be  subject  to  the 
proceedings  taken  against  his  predecessor.  Thus  children»  if  repre- 
sented by  their  father,  should  be  liable  on  a  decree  against  him ;  if 
not,  they  should  not  be  guarded  against  a  suit  on  what  must  be  a 
different  cause  of  action  because  of  the  change  of  parties. 

The  Roman  law,  while  it  allowed  the  plea  of  res  judicata,  allowed 
also  the  replication  de  re  secundum  ee  judicata^  or  judgment  against 
the  party  pleading,  even  between  the  same  litigants  (Di.  Lib.  44, 
Ti.  II.  Lex.  9  §  1,  and  Voet's  Comm.  ad  loc),  and  under  the  English 
law  it  seems  that  a  judgment  as  between  the  same  parties  is  not  a 
bar  to  a  fresh  suit  unless  it  has  negatived  the  right  sued  on  {see 
Com.  Dig.  C.  L.  4)  even  though  there  may  have  been  a  verdict  against 
the  plaintiff  {see  per  Bramwell,  L.  J.,  in  Poyser  v.  Minors,  L.  R.  7  Q.  B. 
D.  at  p.  338).  And  under  the  Hindd  law  the  rule  is  "one  against 
whom  a  judgment  had  formerly  been  given  if  he  bring  forward  the 
matter  again,  must  be  answered  by  a  plea  of  former  judgment. "  (Mit. 
Administration  of  Justice,  Sec.  5,  para.  10).  This  is  exactly  the  rule 
of  the  middle  and  later  Roman  law,  and  does  not  help  a  defendant 
against  a  plaintiff  who  has  gained  a  previous  judgment.  The  Jaw  of 
procedure  forbids  a  second  suit  on  the  same  cause  by  a  positive  rule 
in  order  to  shorten  litigation,  and  it  enables  a  judgment  once  obtained 
to  be  kept  alive  for  12  years,  but  these  provisions  between  the  same 
parties  are  rather  a  supersession  of  the  general  principle  of  juris- 
prudence, and  cannot  properly  affect  a  suit  by  A.  against  C.  on  the 
ground  of  a  prior  suit  by  A.  against  B,  except  in  so  far  as  C.  repre- 
sents B,  or  else  the  remedy  was  altornative,  and  A.  made  an  election 
by  which  C.  was  exonerated. 
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invalid  as  against  the  others,  (a)  This  has  been  so  even  as 
regards  a  father,  (b)  His  grant  out  of  an  inam  village  was 
held  to  require  the  attestation  of  his  son  to  give  it  validity 
as  against  him^  (c)  the  attestation  being  taken  as  a  sign  of 
assent.  Where  a  man  sought  to  alienate  the  patrimony 
this  was  defeated  as  to  a  moiety  at  the  suit  of  his  son.  (d) 
Though  the  interests  of  sons  in  the  family  estate  are  liable  to 
satisfy  a  father's  debt,  (e)  yet  if  the  father's  interest  has 
not  been  attached  under  a  decree  against  him  in  his  lifetime, 
the  property  passes  on  his  death  to  his  sons  by  survivorship, 
and  the  decree-holder  can  no  longer  execute  his  decree 
against  the  property.  He  must  have  recourse  to  a  separate 
suit.  (/)  In  the  case  of  ordinary  coparceners,  alienations 
by  them,  or  sale  of  their  interests  in  execution  of  decrees, 
have  been  held  good  to  entitle  the  purchaser  to  claim  to  the 
extent  of  their  shares  ascertained  by  partition,  but  no 
farther,  {g)     In  this  sense  the  purchaser  becomes  a  tenant 

(a)  Mit.  Chap.  I.  'Sec.  1,  para.  30.  Oomp.  Mohabeer  Pushak  v. 
Bamyad  Singh,  20  C.  W.  R.  at  p.  194. 

(b)  Mit.  Chap.  I.  Sec.  1,  para.  28.  Comp.  Roja  Ram  Narainr. 
Pertur  Singh,  20  C  W.  R.  189. 

(c)  Pandurang  v.  Nam,  Bel.  Rep.  186 ;  see  Steele,  L.  C.  6S,  237, 400. 

{d)  Dayashankar  v.  Brijvallubh  Moteechund,  Bom.  Sel.  Rep.  41.  So 
Gopalchand  Pande  v.  Babu  Kunwar  Singh,  5  C.  S.  D.  A.  R.  24;  Moieelal 
v.  Mitierjeet  Singh,  6  C.  S  D.  A.  R.  71 ;  Mukoon  Misr  v.  Kunyah  Ojah, 
1  N.  W.  P.  R.  275 ;  Rungamma  v.  Atchamma,  4  M.  I.  A.  1. 

(e)  In  Bombay  the  interests  while  still  in  their  hands  :  there  is  not 
a  charge  in  the  strict  sense  as  in  the  case  of  a  specific  lien.  See 
JamiycUramy.  Parhhttdas,  9  Bom.  H.C.R.  116,  and  below,  **  Liabilities 
on  Inheritance/'  and  compare  the  case  of  Benham  v.  Keane,  31  L. 
J.,  Ch.  129. 

(/)  Hanumanthav.  Hanumaytjay  I.  L.  R.  5 Mad.  232,  citing  Udaram 
▼.  Banu  Pandnji,  11  Bom.  H.  0.  R.  76 ;  and  Narsinbhat  Bapubhat  v. 
Chenappa,  I.  L.  R.  2  Bom.  479. 

(g)  Oundo  v.  Rdmhhat,  1  Bom.  H.  C.  R  39 ;  Pandurang  v.  Bhasker, 
11  Bom.  H.  C.  R.  72 ;  Udaram  v.  Ranu,  ib.  76 ;  Balaji  Anant  v. 
Oaneih  Janardhan,  I.  L.  R.  5  Bom.  499. 
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*  in  common  with  the  other  parceners,  (a)  For  the  ordinary 
debts  of  a  parcener  his  coparceners  are  not  answerable.  (6) 
His  own  share  may  be  made  answerable  by  proceedings 
taken  and  carried  through  to  attachment  daring  his  life  but 
not  afterwards,  (c)  His  gift  or  bequest  of  his  share  is 
invalid  as  the  right  to  a  severance  of  it  is  given  to  the  pur- 
chaser or  creditor  only  to  prevent  fraud,  (d)  In  case  of 
distress  or  to  perform  an  indispensable  duty  a  single  copar- 
cener  may  dispose  of  so  much  of  the  family  property  as  ia 
necessary  for  the  occasion,  (e)  His  debts  incurred  for  such 
a  purpose  must  be  paid  by  all  the  parceners  to  the  extent 
of  the  whole  estate.  (/)  This  applies  even  to  the  debt  of  a 
son  as  binding  the  father^  though  the  latter  is  not  generally 
responsible,  (g)  If  the  parcener  be  merely  sued  the 
coparceners  are  not  aflFected  by  that,  without  a  decree  and 
an  attachment  of  the  estate  for  the  realization  of  hia 
share,  (h)  But  this  attachment  enables  the  attaching  creditor 
to  proceed  even  though  hia  debtor  should  die.  (i)  Nor  can 
a  purchaser  of  a  share  be  defeated  by  subsequent  proceedings 
for  a  partition  to  which  he  is  not  a  party,  (j) 

(a)  TJdaram  v.  Ranu,  11  Bom.  H.  C.  R.  p.  81 ;  Krishnaji  RdjvcuU  v. 
Silardm  Jakhi,  I.  L.  R.  5  Bom.  496. 
(6)  Narsinhbhat  v.  Chenappa,  I.  L.  R.  2  Bom.  479 ;  St.  L.  0.  40,  217. 

(c)  TJdaram  v.  Ranu,  11  Bom.  H.  C.  R.  p.  85;  tee  above,  pp.  606, 
607. 

(d)  16.  p.  80,  and  the  cases  there  cited ;  Suraj  Bunsee  Koer*s  case* 
above,  p.  625. 

(e)  Mit.  Chap.  I.  Sec  1,  para.  28  ;  Steele,  L.  C.  54. 

(/)  Mahadev  v.  Narain  Mahadev,  3  Morr.  346 ;  Vyav.  May.  Chap. 
V.  Sec.  5,  para.  20;  Coleb.  Dig.  Bk.  V.  Chap.  VI.  T.  373,  Comm.  ad. 
fin.;  Bk.  I.  Chap.  V.  T.  181,  193,  194;  Bk.  II.  Chap.  IV.  T.  55; 
Poona  ^Astri,  17th  Aug.  1845,  MS.  685 ;  see  1  Str.  H.  L.  276 ; 
Steele,  L.  C.  219. 

ig)  Coleb.  Dig.  Bk.  I.  T.  214,  215;  Steele,  L.  C.  40,  178. 

(h)  Vdsudev  Bhat  v.  Venkatesh  SoMbhdv,  10  Bom.  H.  C.  R.  139, 160. 

(t)  See  Suraj  Bunsee  Kooer's  case,  supra ;  B.  Krishna  Rdo  v.  Laksh- 
mana  Shanbhogue,  I.  L.  R.  4  MfuL  306. 

(;)  ApajiGovind  v.  Nttro  Vital  Ohdte,  H.  C.  P.  J.  F.  for  1882, 
p.  335. 
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Where  the  purchaser  of  a  single  coparcener's  share  has 
obtained  peaceable  possession^  the  Court  treating  him  as  a 
tenant  in  common  has  refased  to  oust  him  at  the  suit  of  the 
other  coparceners,  (a)  Being  in  possession  the  single 
parcener  has  been  supposed  to  be  able  to  transfer  the  posses- 
sion, where  the  transfer  was  not  resisted,  with  such  an 
^Mx^ompanying  right  as  was  vested  in  himself. (ft)  This  doc- 
trine involves  a  certain  difficulty,  seeing  that  the  existence 
of  any  distinct  right  in  the  individual  coparcener,  except  a 
right  to  partition  and  its  result,  admits  of  question;  and  the 
occnpation  of  a  distinct  part  of  the  common  property  by  one 
coparcener  may  be  conceived  as  merely  permitted  by  the 
family,  and  as  to  outsiders  held  on  behalf  of  the  family,  not 
of  the  individual,  (c)  Such  an  occupation  is  to  be  regarded 
perhaps  rather  as  a  use  of  the  property,  occupied  in  virtue 
of  the  occnpier^s  domestic  relation  to  the  aggregate  family, 
tiian  a  true  possession  (d)  implying  an  exclusion  of  others' 

(a)  Mahdbaldyd  v.  Timdya,  12  Bom.  H.  G.  R.  138 ;  KdlUpp^  v. 
Venkaiesh,  I.  L.  R.  2  Bom.  676. 

(b)  MahdbMym  v.  Jimdyi,  12  Bom.  H.  C  R.  at  p.  140. 

(e)  That  the  possession  of  a  single  parcener  is  primd  facie  a  deriva- 
tive one  ranking  as  the  possession  of  all,  see  Yusmf  All  Khan  v.  Chuhbee 
Singh,  6  N.  W.  P.  R.  122 ;  Sheo  Pershad  Singh  v.  Leelah  Singh,  20  0.  W, 
R.  1<$0;  Reeralal  Boy  v.  Bidyadkur  Boy,  21  C.  W.  R.  343.  Yet  it  was 
said  that  possession  coald  not  be  recovered  from  a  member  exclnding 
his  eo-skarers,  Govind  Chwnder  Gho$e  v.  Ram  Coomar  Dey^  24  C.  W.  R, 
Sd3.  It  woald  seem  that  they  were  entitled  to  oo-possession.  A 
distinct  exclusion  of  a  co-sharer  is  incompatible  of  course  with  his 
retaining  co-possession,  and  limitation  begins  to  run  against  bim  in 
fitronr  of  those  who  then  hold  adversely  to  him,  Jowala  Buksh  v. 
Dhmrum  Singh,  10  M.  I.  A.  at  p.  535.  A  parcener  retaining  exclusive 
possession  of  a  part  for  several  years  would  thus  expose  himself  to  a 
presumption  that  a  partition  had  been  made  allotting  that  part  as  his 
share  to  him,  unless  he  could  show  his  concurrent  joint  enjoyment 
of  the  estate  at  large.    See  below.  Sec.  4  D.,  and  Bk.  II.  Chap.  IV. 

(rf)  Sse  Savigny,  Poss.  Sees.  11,  23,  25;  Vin.  Abr.  XVI.  454;  Co. 
Lit.  277a;  Page  v.  Selfiy,  BuU's  N.  P.  102  &;  Doe  v.  Brightwen,  10 
Ba.  583 ;  Heeralal  Roy  v.  Bidyadhur  Roy,  21  C.  W.  R.  343  C.  B, 
$0u 
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entrance  and  exercise  of  will  within  the  given  area,  (a)  The 
notion  of  a  separable  possession  corresponds  however  to  that 
of  the  single  coparcener^s  total  right  as  separable  in  thought 
and  in  law,  though  undivided,  from  the  others  so  as  to  be  a 
possible  object  of  transactions,  for  if  the  co-ownership  may  be 
thus  decomposed,  so  it  seems  may  the  co-possession  of  the 
members  of  a  united  family.  (6)  At  this  point  the  develop- 
ment of  the  idea  of  separable  rights  as  combined  by  addition 
in  the  common  right  has  stopped.  A  case  in  which  a  mort- 
gagee of  one  parcener's  share  was  put  into  joint  possession 
with  another  parcener  resisting  the  intrusion  has  not  (c) 
been  followed. 

In  the  case  of  a  manager  he  can  bind  the  whole  estate  by 
transactions  for  its  benefit  (d)  or  which  the  other  party  reason- 
ably thinks  so.  He  is  allowed  a  fair  latitude  of  discretion,  (e) 
In  Davlatrao  v.  Narayanrao  (J)  it  was  said  "  a  reasonable 
degree  of  latitude  is  allowed  to  the   members  of  a  Hindft 

family  in  the   absence  of fraud    or profligacy,    and 

the  expenditure  of  a  managing  member  whose  acts  (g)  are 
not  protested  against,  or  checked  by  legal  proceedings,  is 
ordinarily  presumed  to  be  on  account  of  the  family,  just  as 
his  acquisitions  are  made  for  its  benefit/'  (h)     The  extent 

(a)  A  separate  possession  on  behalf  of  himself  alone,  not  on  behalf 
of  all,  should  apparently  involve  a  liability  to  account,  which  is  not 
recognized.     See  Konerrav  v.  Gurrav,  I.  L.  R.  5  Bom.  689. 

{b)  Compare  the  right  arising  in  partition  from  separate  occupa- 
tion, below,  Sec.  7  A.  1  b. 

(c)  See  Bdldji  Anant  Bdjddikslia  v.  Ganesh  Jandrdhan  Kamdti, 
I.  L.  R.  5  Bom.  499,  and  the  cases  there  referred  to ;  also  Mdruti  v. 
Lildchavd,  I.  L.  R.  6  Bom.  564,  and  other  cases  quoted  below. 

(rf)  Bulakhidas  v.  Ghama,  Bom.  H.  C.  P.  J.  1880,  p.  224 ;  Comp. 
Kombi  V.  Lakshmi,  I.  L.  R.  5  Mad.  at  p.  207. 

(e)  Babaji  v.  Krishnaji,  I.  L.  R.  2  Bom.  666. 

(/)  H.  C.  P.  J.  F.  for  1877,  p.  175. 

{9)  i.e.  his  known  acts. 

(h)  Comp.  Tandavaraya  Mudall  v.  Valli  Ammal,  1  Mad.  H.  C.  R. 
398,  and  Ranooman  Persad  Pande's  case,  6  M.  I.  A.  393,  as  to  the 
manager  of  a  minor's  estate. 
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of  his  general  powers  is  well  known  in  HindA  society.  He 
may  carry  on  a  family  business  in  the  usual  way  (a)  for  the 
commoa  benefit.  (6)  He  may  mortgage  the  common  pro- 
perty for  the  common  benefit  and  use  of  the  undivided 
family,  (c)  But  he  is  far  from  having  unfettered  power,  (d) 
The  person  to  whom  he  mortgages,  and  especially  to  whom 
he  sells  (e)  any  part  of  the  patrimony  is  bound  to  all  reasona- 
ble care,  and  where  the  interests  of  minors  are  concerned 
to  extreme  caution.  (/)  But  even  where  the  other  coparce- 
ners are  adults,  charges  incurred  by  a  manager  are  binding 
except  as  against  himself  only  when  incurred  for  the  needs 
of  the  family  or  with  the  assent,  express  or  implied,  of  its 
members.  (^)  When  the  manager  obviously  exceeds  reason- 
able limits  those  who  deal  with  him  do  sq  at  their  peril,  and 
no  onSedrness  will  be  tolerated.  Thus  a  contract  with  a 
manager  defrauding  the  family  is  not  enforcible  (h)  and 
the  manager  is  not  allowed  to  retain  a  double  share  in  what 
he  has  acquired  in  that  position.  (») 

(a)  Comp.  Joykisto  Cowar  v,  Nittyanund  Nundy,  I.  L  R.  3  Calc.  738 . 

(b)  Samalbhai  v.  Someshvar  et  al,  I.  L.  R.  5  Bora.  38. 

(c)  Gundo  V.  BambhaU  1  Bom.  H.  C.  R.  39. 

(i)  Bajl  Shdmraj  v.  Dev  bin  Bdldji,  H.  C.  P.  J.  F.  for  1879,  p.  238. 

(f;  Trimbak  v.  GopdUhet,  1  Bom.  H.  C.  R.  27;  Corap.  Mit.  Chap.  I. 
Sec.  I.  para.  32;  Steele,  L.  0.  54,  209. 

(/)  Rdmldl  V.  Lakmichand,  1  Bom.  H.  C.  R.  afc  pp.  72,  73,  Appx.; 
1  8tr.  H.  L.  202 ;  Comp.  Kumareami  v.  Pala  N.  Chetti,  I.  L.  R.  1 
Mad.  385 ;  Chetty  Colum  Comara  Venkatachella  Reddyar  v.  Baja  Bun- 
gMmi,  8  M.  I.  A.  at  p.  323. 

ig)  1  Str.  H.  L.  199;  2  ibid.  344,  434,  457;  Coleb.  Dig.  Bk.  I. 
Chap.  V.  T.  180  as ;  Bk.  II.  Chap.  IV.  T.  54,  Coram,  sub  fin ;  C. 
CclumComara  Venkatachella  v.  R.  Eungasawmy,  8  M.  I.  A.  at  p.  323  ; 
^^lakidasB  v.  Ghama,  Bom.  H.  C  P.  J.  F.  for  1880,  p.  224;  Babaji 
hin  Uahadji  v.  Kriehnaji,  Bom.  H.  C.  P.  J.  F.  for  1878,  p.  149. 

(h)  Ravji  Janardhan  v.  GungddJiarbhat,  I.  L.  R.  4  Bora.  29. 

(i)  ^uruchumDosa  v.  Goluckmoney  Dossee.l  Fult.  165,  a  Bengal  case, 
y^t freeing  with  Megha  Sham  V .  Vithalrao,  cited  below.  Sec.  7  A; 
ud  J)adaira6'9  case,  above,  p.  634  note  (/). 
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In  suits  against  the  femily  or  to  affect  its  common  estate 
all  the  members  must^  nnder  ordinary  circnmstances,  be 
made  defendants^  (a)  though  under  special  eirenmstanees 
the  manager  may  as  manager  be  saed  so  as  to  bind  the 
whole  family^  {b)  as  indeed  it  would  seem  may  a  member 
ikot  a  manager^  or  not  sued  expressly  as  manager,  but  deem- 
ed under  exceptional  conditions  to  have  represented  the 
family,  (c)  Apart  from  such  cases  as  these  a  suit  and  a  decree 
against  a  manager  individually  aSect  (m\j  his  own  share  in 
the  common  estate,  even  though  he  may  have  contracted 
the  liability  for  the  benefit  of  the  family.  That  question  it  is 
thought  cannot  properly  be  disposed  of  without  the  seyeral 
members  being  called  before  the  Conrt,  {d)  and  the  sale 
of  the  *'  right,  title,  and  interest  '*  of  the  manager  gives  to  the 
purchaser  no  more  than  is  expressly  sold,  {e)  Thus  it  was 
held  that  a  decree  obtained  against  the  manager  alone  (not 
the  fiekther)  and  a  sale  under  such  a  decree,  did  not  bind  the 
property  beyond  the  manager^s  own  share,  (/  )  and  that  the 
brother  of  the  manager  ousted  by  the  purchaser  in  execution 

(a)  Annaya  v.  Hoskeri  Ramappa,  H.  C.  P.  J.  F.  for  1875,  p.  227  ; 
Bkimaeha  v.  Ramchmdarsha,  H.  0.  P.  J.  F.  for  l&78v  p.  286.  As  to 
suits  by  a  family,  see  above,  p.  606. 

(h)  See  above,  p.  615, 

(c)  Narayan  Gop  HabbuY.  Pandurceng  Gcrau^  I.  L.  R.  5  Bom.  685, 
referring  to  Jogendro  Deb  Roy  Kut  v.  Funindro  Deb  Roy  Kut,  14  M. 
1.  A.  at  p.  S76,  and  May  dram  Sevardm  v.  Jayavcmtrao  Pandurang, 
Sp.  Ap.  No.  435  of  1873, 1,  I>.  R.  5  Bom.  687. 

(d)  MahdbaldydY.  Timdya,  12  Bom.  H.  0.  R.  139;  Idem  bis  H.  C. 
P.  J.  for  1879,  p.  417  ;  Nhanu  Lukshman  Golam  v.  Ramchandra  Vi- 
nayak,  H.  C  P.  J.  F.  for  1882,  p.  277 ;  Baji  Shamraj  Jothi  v.  Dev  bin 
Balaji,  H.  C.  P.  J.  F.  for  1879,  p.  238. 

(e)  Comp,  the  case  of  a  widow's  estate  only  passing'  under  a  decree 
against  her  for  arrears  as  a  charge,  Baipm  Doobey  v.  Brij  Bhookun 
Lai,  L.  R.  2  I.  A.  275.* 

(/)♦  This  is  quoted  and  followed  in  Kisansing  v.  Moreshvoar,  Bom.  H- 
C.  P.  J.  1882,  p.  396,  referring  to  Deen  DyaVs  case  as  conclusive  that 
the  son'g  interest  does  not  pass  by  a  sale  in  execution  of  the  father's. 
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might  recover  possession  of  the  whole  (a)  leading  the  pur- 
chaser to  work  oat  his  right  by  a  sait  for  partition,  (b)  This 
is  exactly  the  reverse  of  the  rule  in  the  case  of  a  sale  in 
execution  of  a  decree  against  the  &ther  on  an  ordinary  debt, 
as  recently  expounded  at  Madras,  (c) 

Subject  to  the  foregoing  observations  the  presumption  in 
favour  of  the  good  faith  of  transactions  entered  into  by  a 
father  {d)or  uncle  as  manager  of  an  ancestral  estate  is  na- 
turally somewhat  stronger  than  in  the  case  of  more  distant 
connexions  or  of  women  not  familiar  with  business,  {e)  But 
even  as  to  the  father  the  principle  laid  down  in  8uraj 
Bunsee  Kooer^s  case  has  always  prevailed  in  Bombay.  The 
&mily  under  the  father^s  headship  is  like  any  other  united 

(a)  In  Gopalasdmi  v.  Chokalingam,  I.  L.  R.  4  Mad.  820,  possession 
under  a  sale  in  execution  against  &  father  was  held  to  throw  on  his 
son  the  harden  of  proving  that  the  original  deht  was  illegal  or 
immoral.    Compare  GurusdmVs  case  quoted  ahove. 

(6)  Mdruti  Ndrdyan  v.  LUdchand^  I.  L.  R.  6  Bom.  564. 

(c)  VdliyammcU  v.  Katha,  I.  L.  B.  5  Mad.  at  p.  63,  explaining^ 
Ponappa  PUlai  y.  Pappuvayangdr,  I.  L.  B.  4  Mad.  1. 

(d)  See  Babaji  v.  Krisknaji,  I.  L.  B.  2  Bom.  667. 

(e)  As  to  a  father,  see  Bdbdji  Sakoji  v.  Ramshet  Pandushet  et  al, 
2  Bom.  H.  C.  R.  23.  As  to  an  uncle  see  Bhaoo  Appajee  v.  Khundojee^ 
9  Harr.  104,  and  generally  C.  Colum  Comara  Vencatachella  v.  R, 
Bungaawamy,  8  M.  I.  A.  at  p.  323  ;  Tdndardya  Mudali  v.  VaUi 
Animal,  1  M.  H.  C.  B.  398 ;  Gour  Chunder  Biswas  v.  Greesh  Chunder 
Biswas  etal,7  C.  W.  R.  121  C.  R. ;  Musst.  Nouruthum  Kooer  v.  Baboo 
Gouree  Butt  Singh  etal,6C,W.K.  193;  Heerachand  v.  Mahashunket , 
S.  A.  No.  3918,  6th  July  1858 ;  2  Str.  H.  L.  331, 348 ;  Shidrdmapa 
Bdlapa  V.  Shesho  Janardhan,  S.  A.  No.  178  of  1874,  Bom.  H.  C  P.  J. 
F.  for  1376,  p.  61. 

The  manager  is  not  to  he  called  to  a  rigorous  accoant, 
nor  on  the  other  hand  to  claim  credit  as  against  the  family 
for  disbarsements  in  excess  of  his  proper  share  on  account  of  it, 
Davkdrdo  Rdmrdo  v.  Ndrdyanrdo  Khanderdo,  B.  A.  No.  51  of  1876 ; 
Bom.  H.  C.  P.  J.  F.  for  1877,  p.  175 ;  see  for  Bengal  Abhaychandra 
Moy  V.  Pyari  Mohan  Juho  et  al,  6  B.  L.  R.  347.  An  alienation  by  a 
Kart&  is  binding  on  any  member  who  consciously  stands  by  aAd  sees 
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family  except  that  the  father  is  manager  (a)  by  nature,  unlesg 
disqualified  or  deposed,  (6)  and  a  manager  whose  transac- 
tions may  be  strongly  presumed  to  be  intended  for  the  good  of 
the  family,  (c)  If  however  they  are  not  for  its  good  but  plainly 
detrimental  there  is  perhaps  no  case  prior  to  Narayanacharya 
V.  Narso  Krishna  (d)  which  makes  the  family  estate  liable 
because  they  are  not  otherwise  immoral,  {e)    Any  transaction 

the  money  applied  without  refusing  to  participate,  Madhoo  Dyal 
Singh  v.  Golpar  Singh  et  at,  9  C.  W.  R.  511 ;  Ramheshore  Narain 
Singh  v.  Anand  Misser,  21  ibid.  12  0.  R.,  and  the  case  in  Hay's  Bept. 
667  ;  Bhimasha  bin  Dongresha  et  al  v.  Krishnabai,  Bom.  H.  C.  P.  J.  F. 
for  1878,  p.  286.  The  ruling  in  Rdmldl  v.  Lakhmichand  Muniram  et 
all  1  Bom.  H.  C.  R.  li,  Ixzi.  App.,  that  the  manager  of  a  joint  estate, 
the  capital  of  a  firm,  has  authority  to  deal  with  it  for  the  purposes  of 
the  business,  is  cited  and  approved  in  Johurra  Bibee  v.  SreegopcH 
Misser,  I.  L.  R.  1  Calc.  p.  475 ;  Samalbhai  Nathubhai  v.  Someshvar 
Mangal  and  Rurkisan,  I.  L.  R.  5  Bom.  p.  38 ;  see  Coleb.  Dig.  Bk.  II. 
Chap.  IV.  T.  54,  Comm. 

(a)  Above,  pp.  604, 608.  In  Steele,  L.  C.  238,  it  is  said  that  the 
father^s  gifl  of  immoveable  ancestral  property  is  invalid  unless 
attested  by  the  heirs. 

The  Hindu  law  generally  requires  the  attestation  of  the  members  of 
the  family  enjoying  an  unobstructed  right  of  inheritance  (i.e.  a  qui- 
escent co-ownership)  to  a  d&npatra  or  deed  of  gift,  to  which,  accord- 
ing to  that  law  a  conveyance  for  value  is  assimilated.  See  Vyav. 
May.  Chap.  II.  Sec  I.  para.  5;  Coleb.  Dig.  Bk.  I.  T.  19;  above,  p. 
192,  note  (c).  This  attestation,  as  the  document  is  ordinarily  read  out, 
implies  assent  to  its  contents,  as  formerly  in  England,  see  Coleb. 
Dig.  Bk.  II.  Chap.  IV.  T.  33  Comm.;  Pandurang  v.  Nam,  Sel.  Rep. 
186 ;  Introd.  to  Bk.  I  Sec.  9,  p.  223  above,  and  the  ^astri's  opinion 
in  Doe.  v.  Ganpat,  Perry's  0.  Cases,  at  p.  137. 

In  Nagalutchmee  Ammal  v.  Gopoo  Nddardja  Ohetty,  6  M.  I.  A.  at 
p.  341,  the  Judicial  Committee  observe,  **  These  witnesses,  one  and 
all,  depose  to  the  fact  of  the  signature  of  these  papers,  to  their  being 
written  from  the  dictation  of  the  testator."  Ac. 

(6)  Vyav.  May.  Chap.  IV.  Sec.  IV.  para.   7. 

(c)  See  above,  p.  637  notes  (d)  and  (e). 

(d)  I.  L.  R.  1  Bom.  262. 

(e)  See  Narayen  v.  Balkrishna,  I.  L.  R.  4  Bom.  529^  and  comp. 
Sham  Narain  Singh  y.  Bughoobindial,  !•  L.  R.  3  Calc.  508. 
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is  forbidden  which  tends  to  redncje  the  family  to  want,  (a) 
This  has  not  been  regarded  by  the  usage  of  the  Hindilis  in 
Bombay  as  a  merely  pious  precept,  but  as  a  law  properly  so 
called,  (b)  and  has  been  relied  on  by  the  Courts  against  im- 
proper alienations  and  incumbrances  of  the  patrimony,  (c) 

Applications  for  an  interdiction  (d)  against  a  father  could 
never  be  common  amongst  the  Hindfls ;  but  when  a  father 
was  getting  rid  of  the  patrimony  the  Sistri  said  that  an  inter- 
diction might  be  obtained  and  the  transaction  rescinded  at  the 
suit  of  the  son  or  of  the  united  brother,  (e)  When  a  Joshi 
proposed  to  give  away  his  vatan  he  was  restricted  to  a 
small  portion  of  it.  (/)  A  father  could  for  incapacity  be  su- 
perseded or  set  aside  as  manager  in  favour  of  his  son.  {g) 

It  appears  therefore  that  the  father  as  manager  stands 
substantially  in  the  same  position  as  any  other  manager. 
The  care  of  the  family,  the  preservation  of  the  common 
estate^  and  the  payment  of  debts,  are  more  especially  in- 
cumbent on  him.  (A)    In   Nagalutchmee   Ammal  y.   Oopoo 

(a)  See  above,  pp.  207,  208;  Coleb.  Dig.  Bk.  II.  Chap.  IV.  T.  11, 
18, 19  ;  Vyisa,  cited  D^ya  Bh&ga,  Chap.  I.  para.  45 ;  Mit.  Chap.  I.  See. 
1,  para.  27 ;  Id.  Comm.  on  Y&jn.  II.  47—50  in  Appendix;  2  Str.  H.  L. 
5, 12,  16. 

(6)  See  Bai  Gunga  v.  Dhurmdas,  Bell,  R.  16 ;  2  Str.  H.  L.  449. 

(c)  In  Narsinha  Hegde  v.  Timma,  Bom.  H.  C.  P.  J.  1882,  p.  894, 
the  District  Jadge  was  directed  to  inquire  whether  the  creditor  had 
bond  fide  supposed  that  the  debt  was  incurred  for  the  benefit  of  the 
fisimily  by  the  father. 

{d)  Mit.  Chap.  I.  Sec.  VI.  para.  9. 

(e)  Q.  1935,  MS. 

(/)  Q.  711  MS.    Comp.  2  Str.  H.  L.  16,  12. 

(g)  See  Steele,  L.  C  178,  216;  Vyav.  May.  Chap.  IV.  Sec.  IV. 
para.  7. 

[h)  Ramchandra  D.  Naik  v.  Ddda  M.  Naik,  1  Bom.  H.  C  R.  86  App. ; 
«ee  Y&ju.  Bk.  II.  para.  46;  N&rada,  Bk.  II.  Chap.  III.  paras.  11,  12, 
13;  Manu  IV.  257;  Vyav.  May.  Chap.  V.  Sec.  4,  para.  11. ;  Steele, 
L.  G.  68.  See  H.  H.  Wilson,  quoted  below,  Bk.  II.  Ch.  L  Sec.  1,  Q. 
4,  Remark. 
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Nddardja  Gfietfy  (a)  the  Pandits  thought  a  will  would  be 
invalidated  by  a  permission  to  adopt  acted  on.     They  say : 

*' The  will is  valid the  testator  having  thereby 

bequeathed  a  portion  of  his  estate  for  the  maintenarce  of  his 
wife  and  other  members  of  his  family  whom  he  was  bound  to 
protect,  and  directed  the  remainder  to  be  appropriated  to 
charitable  purposes  in  the  event  of  his  wife,  who  was  then 
pregnant,  not  being  delivered  of  a  son/^  The  conditions  give 
effect  to  the  Hindd  law  -against  disinheriting  a  son,  and  in 
favour  of  the  maintenance  of  dependants  as  a  duty  not  to 
be  evaded  by  means  of  a  disposal  of  the  estate  by  its  owner. 
In  the  case  of  an  ancestral  estate  it  does  not  seem  that  the 
father  can  really  be  deemed  owner  in  a  sense  that  does  not 
apply  equally  to  any  of  his  sons.  No  member  of  an  un- 
divided family  ''has  a  certain  definite  share,^*  {b)  much  less 
has  one  co-owner  a  right  as  such  to  dispose  of  the  whole,  (c) 
The  father's  natural  relation  to  his  children  entitles  him  at 
the  same  time  to  more  than  ordinary  confidence.  Hence  it  is 
that  in  such  cases  as  Babaji  v.  Ramshet  (d)  the  sons  seeking  to 
upset  their  fether's  alienation  of  family  property  were  called 
on  to  prove  that  the  transaction  had  been  one  not  binding 
on  their  shares.(e)  The  authority  to  alienate  was  not  thought 
wider  in  his  case  than  in  that  of  another  manager;  only 
his  good  intentions  were  rather  more  strongly  presumed. 

The  doctrine  of  the  Bombay  Court  appears  to  be  warranted, 
not  only  by  the  case  of  Suraj  Bunsee  Kooerf  but  by  what  is 

(a)  6  M.  I.  A.  at  p.  320.    Gomp.  the  case  in  note  (6),  p.  639  above. 

(6)  Appovier  v.  Banta  Subhayana,  11  M.  I.  A.  at  p.  89 ;  Bangama 
V.  Atchama,  4  M.  I.  A.  103;  Girdhari  LcU  v.  Kantoo  Lall,  L.  R.  1  I.  A. 
at  p.  329. 

(c)  Mit.  Chap.  I.  Sec.  1.  para.  24 ;  Vyav.  May.  Chap.  IV.  Sec.  1, 
paras^.  3,  5 ;  Sec.  4,  para.  4. 

(d)  2  Bom.  H.  C.  R.  23.  There  is  in  many  such  cases  a  suspicion  of 
fraud,  as  in  the  one  referred  to  in  Ranooman  P Bread's  case. 

(e)  It  may  be  noted  that  the  Mit&kshar&  distinctly  imposes  on  a 
father's  creditor  the  burden  of  making  his  case  good  against  sons 
denying  his  claim ;  Comm.  on  T&jii.  II.  50. 
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said  in  Baboo  Eameswar  Pershad  v.  Run  Baluidur  Singh,  (a) 
''  Their  Lordships  have  applied  those  principles to  transac- 
tions in  which  a  father  in  derogation  of  the  rights  of  his  son 
ander  the  Mitakshara  has  made  an  alienation  of  ancestral 

&milj  estate.     The  principle is  that the  lender  is 

bonnd  to  inquire  into  the  necessities  for  the  loan  and  to  satisfy 

himself  as  well  as  he  can that  the  manager  is  acting  in 

the  particular  instance  for  the  benefit  of  the  estate a 

bond  fide  creditor  should  [not]  suflfer  when  he  has  acted 
honestly  and  with  due  caution  but  is  himself  deceived/' 
This  ought  apparently  to  be  conclusive  as  to  the  nature  of 
the  Other's  authority  when  dealing  or  affecting  to  deal  with 
the  joint  property  of  himself  and  his  sons.  It  would  be  so 
but  for  the  diiaiculties  created  by  other  cases  which,  in  order 
to  enfqrce  the  obligation  resting  on  sons  after  their  father's 
death,  have  apparently  assigned  to  the  father  a  capacity  of 
himself  discounting  that  liability  during  his  life  by  aliening 
the  patrimony  in  ways  not  consistent  with  his  duty  as  manager. 
In  the  case  of  Kastur  Bhavdni  v.  Aj)pa,{b)  sons,  including  two 
minors,  sued  to  recover  ancestral  lands  sold  by  their  father  to 
pay  a  debt.  The  debt  had  been  originally  incurred  by  the 
grandfather.  It  was  alleged  to  have  been  contracted  or  in- 
creased for  immoral  purposes,  but  this  was  not  proved,  though 
it  was  proved  that  the  father  was  addicted  to  drinking.  The 
District  Court  held  the  sale  invalid  except  as  to  the  father's 
share,  as  not  having  been  proved'  to  be  necessary,  but  in. 
the  High  Court  it  was  re-established  on  the  ground  that  the 
sons  had  not  proved,  as  they  were  on  their  plaint  bound  to 
prove,  that  it  was  made  for  an  immoral  purpose,  they  having 
relied  on  that  express  ground.  A  misapplication  of  a  trivial 
sum  would,  it  was  suggested,  probably  make  no  difirerence.(c) 

(fl)  L.  R.  8  I.  A.  at  p.  11. 

(6)  I.  L.  R.  5  Bom.  621. 

(c)  Before  the  birth  or  the  adoption  of  a  son  an  owner  may  deal 
with  the  property  free  from  question  by  a  son  subsequently  born  or 
adopted,  loc.  ciL  and  Bambliat  v.  Lakshman  ChiiUaman,  I.   L.    R. 
5  Bom.  630. 
81  H 
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The  cases  of  Oirdhari  L&l  v.  Kanto  L&l  (a)  and  of  Uuddun 
Oopal  Lai  v.  Mnssamut  Oowruuhuiiy  (h)  are  referred  to,  but 
only  on  the  point  just  noticed.  As  a  mere  member  of  a  united 
family  the  father  has  been  held  answerable  in  his  own  share 
on  a  partition  for  his  personal  debts  (c)  in  the  same  way  as 
any  other  coparcener.  This  is  shown  by  the  cases  already 
referred  to.  (d)  A  suit  brought  against  a  father  alone  will 
not  in  ordinary  eases  bind  his  sons  as  to  the  ancestral  pro- 
perty. They  must  be  made  defendants  if  they  are  to  be 
affected  by  the  decree,  [e)  The  principle  extends  to  the 
case  of  a  son  born,  and  even  to  one  adopted,  pendente 
lite.  (/)  In  this  respect  therefore  the  father  stands  on  the 
same  footing  as  an  ordinary  manager.  A  suit  against 
him  may  affect  the  whole  family  in  its  estate,  but  this  is 
exceptional,  and  a  sale  under  a  decree  in  such  a  suit  could 
not  in  general  extend  to  more  than  the  father^s  own  share 
on  a  partition. 

Sons  however  must  discharge  their  father's  debt 
after  his  death,  {g)     Along  with  this   there  are   precepts 

[a)  L.  R.  1  I.  A.  321. 
(6)  15  Beng.  L.  R.  264. 

(c)  See  Narayanrao  Damodar  v.  Balkrishna,  I.  L.  R.  4  Bom.  529, 
534. 

(d)  In  the  N.  W.  Provinces  the  same  doctrine  seems  sometimes  to 
have  prevailed,  see  NanhdkJfiWs  case,  above,  p.  618.  The  Pandits  at 
14  of  the  N.  W.  P.  S.  A.  Report  for  1867,  said  that  two  sons  could 
recover  their  shares  of  ancestral  property  sold  in  execution  of  a 
decree  against  the  &ther  unless  the  debt  was  incurred  for  the 
benefit  of  the  family.  In  Bamchandra  and  Lakshman  v.  Raoji 
Sakha/ram,  Bom.  H.  C.  P.  J.  for  1882,  p.  381,  the  issue  sent  down  for 
trial  was  "  Was  the  debt  secured  by  the  mortgage  of  plaintiffs  father 
•• contracted  for  a  legal  and  moral  purpose?" 

(e)  See  above,  p.  168. 

(/)  See  Rdmhhat  v. Lakshman  Chvniaman  Mayalay,  I.  L.  R.  5  Bom. 
630,  635,  where  the  owner's  uncontrolled  power  of  gift  before,  and  his 
limited  power  after,  the  birth  of  a  son  are  clearly  defined  by  Sir  M. 
Westropp,  C  J. 

ig)  Vyav.  May.  Chap.  V.  Sec.  4,  para.  12  ss. 
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hjing  the  duty  on  him  who  takes  the  estate  and  exonerating 
the  son  kept  out  of  it.  (a)  It  is  a  reasonable  inference  that 
the  estate  taken  by  the  sons  is^  as  such,  answerable  in  their 
hands  (b)  for  the  debts  for  which  they  are  morally  liable,  (c) 
The  liability  is  independent  of  assets  where  there  are 
Done,  (d)  and  this  affords  an  indication  of  the  kind  of  debts 
that  can  properly  be  regarded  as  charges  on  the  estate,  {e) 
Those  only  which  were  excusably  incurred  are  binding.  (/) 
As  the  result  is  substantially  the  same  it  would  seem  that 
the  father  may  make  such  debts  a  direct  charge  on  the  estate 
after  his  own  death,  (g)  But  for  all  instruments  executed 
by  the  father  as  by  others  the  general  rules  hold  good  which 
refuse  them  validity  if  made  under  disturbing  influences 
which  deprive  them  of  the  character  of  free  and  intelligent 
expressions  of  volition,  (h)  None  of  the  texts  however 
which  establish  this  liability,  nor  any  of  the  Commentators 
on  them,  say  that  a  son^s  liability  for  his  father^s  debts 
arises  during  the  father^s  life,  (t)  Nor  has  any  response  of  a 
S4stri  been  found  in  favour  of  such  a  liability.     There  are 

(a)  Vyav.  May.  Chap.  V.  Sec.  4,  para.  16;  Ooleb.  Dig.  Bk.  I.  Chap. 
V.  T.  171. 
{b)  See  above,  p.  77,  80. 
(c)  Vyav.  May.  Chap.  V.  Sec.  4,  para.  13. 

id)  lb.  Yajfi.  Bk.  II.  para.  51 ;  N&rada,  Bk.  II.  Chap.  III.  para.  6, 
quoted  Coleb.  Dig.  Bk.  I.  Chap.  V.  T.  188;  Steele,  L.  C.  312;  2  Str. 
H.  L.  274,  277. 

(e)  "The  obligation has  respect  to  the  nature  of  the  debt, 

not of  the  estate/'  Judicial  Committee  in  HanoomtaCa  case,  6 

M.  I.  A.  421 

(/)  Manu  VIII.  166,  says  :  "  if  the  money  was  expended  for  the 
use  of  his  family."    See  Steele,  L.  C.  217. 

(g)  This  is  the  effect  of  Hatwornan  Parsad's  case  (see  above,  p.  166), 
if  it  is  generalized  beyond  the  case  of  an  ancestral  debt  mside  a 
charge  by  the  father,  which  was  all  the  Judicial  Committee  dealt 
with. 

(fc)  Vyav.  May.  Chap.  II.  Sec.  I.  p.  10;  N&rada,  Ft.  I.  Chap.IH. 
para.  43;  Pt.  II.  Chap.  IV.  paras.  8,  9 ;  2  Str.  H.  L.  14. 

{%)  See  above,  p.  164 ;  and  below,  Bk.  II.  Ch.  I.  Sec.  1,  Q  5. 
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many  texts  which  imply  the  contrary.     Vishnu   says  the 
sons  or  grandsons  must  pay  when  the  debtor  is  dead  or  has 
been  absent  twenty  years,  that  is  when  he  may  be  presumed 
to  be  dead,  not  before,  (a)     Mann  says   simply  when  the 
father  is  dead.  (6)     Brihaspati  (c)  says  the  sons  must  pay 
even  in  the  father's  life  but  only  in  cases  in  which  he  is  incapa- 
ble of  acquiring  property  or  retaining  it.     The  exception 
here  is  conclusive  as  to  the  rule,  at  least  as  it  was  under- 
stood by  the   school  that   produced  this  Smriti,  which  is 
sacred  everywhere.     The  same  observation   occurs  as   to 
K&tyayana^s      text     (d)     quoted      in     NdriyanachArya's 
case,  (e)     So  too  as  to  N&rada's  text  on  the  subject.  (/) 
The  whole  series  quoted  by  Jagannatha  imply  a  liability 
only  after  the  father's  natural  or  civil  death  or  its  equivalent, 
and  so  they  have  invariably   been  understood  by   native 
lawyers  reading  them  with  the  context.     The  case  may  be 
stated  even   more   strongly.     There  is  no  text   imposing 
on    sons    a    liability    during    their  father's  life  for  debts 
incurred  even  for  the  benefit  of  the  family,  (g)  except  iu 
cases  in  which  the  father  is  not  capable  of  managing  the 
estate  and  affairs  of  the  family,  and  the  sons  are.  (h)     It  is 
impossible  that   of  the   numerous  texts  treating  of  debts 
contracted  for  the  family  and  of  the  sons'  liability  as  survi- 
vors of  their  father  all  should  have  omitted  to  mention  their 
liability  during  the  father's  life  had  the  liability  been  necog- 
nized.    But  the  father  is  regarded  as  alone  responsible,  and 
alone    having  administrative   control  as    the   head   of  an 

(a)  2  Str.  H.  L.  237 ;  Vishnu,  Transl.  page  45;  Coleb.  Dig.  Bk.  I. 
Chap.  V.  T.  168 ;  1  Str.  H.  L.  188 ;  2  ib.  237,  316 ;  Steele,  L.  C.  34. 

(6)  VIII.  166. . 

(c)  Coleb.  Dig.  Bk.  I.  Chap.  V.  T.  178. 

{d)  T.  177. 

(e)  I.  L.  R.  1  Bom.  at  p.  266. 

(/)  Pt.  I.  Chap.  III.  paras.  14,  16. 

(g)  See  the  answer  to  Chap.  I.  Sec.  1,  Q.  6,  below. 

(h)  iSfefl  Ydjn.  Bk.  II.  para.  45;  Coleb.  Dig.  Bk.  I.  Chap.  V.  T. 
167, 168,  177, 178;  2  Str.  H.  L.  81, 277, 326. 
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undivided  family. (a)  Debts  even  for  its  benefit  cannot,  it  is 
said,  be  contracted  against  his  prohibition  (fc) — a  doubtful 
proposition — but  one  which  shows  how  his  position  was 
nnderstood  by  a  learned  native  lawyer.  The  Vyav.  Mayft- 
kha,  the  chief  local  authority  in  Bombay,  (c)  dwells 
elaborately  on  the  debtor's  obligations,  but  says  nothing 
about  any  obligation  of  the  sons  except  on  their  father's  death 
or  prolonged  absence,  {d)  ITie  Mitaksharci  itself,  in  com- 
menting on  the  texts  of  Tajnavalkya  in  the  untranslated 
portion  on  "  Vyavahdra,"  construes  them  as  imposing  a  duty 
only  after  the  father's  death,  his  absence  for  twenty  years,  or 
on  his  imbecility.  It  then  transfers  the  liability  to  the 
new  head  of  the  household  if  there  is  one,  {e)  or  to  the  eons 
jointly  if  there  is  not. 

It  seems  therefore  that  the  decision  in  Jamiyatram^s  case, 
giving  to  the  father  in  a  united  family  virtually  unlimited 
power  over  the  whole  ancestral  estate,  on  condition  only  that 
his  behaviour  is  not  scandalous,  cannot  be  rested  on  the 
Hindfl  law  as  the  people  have  received  it  in  Bombay.  (/) 
The  acknowledged  authorities  do  not  support  it,  and  the 
usage  of  the  people  has  conformed  to  these  authorities. 
A  reference  to  Steele's  Law  of  Caste  establishes   this,  {g) 

(a)  Comp.  Ellis  in  2  Str.  H.  L.  321,  326,  and  above,  p.  281.  On  his 
death  or  incapacity  the  eldest  son  succeeds  unless  disqualified,  as  in 
ancient  times  he  took  the  j7a/ria  potestas.    See  ManuIX.  106  ss.,  126. 

(h)  Coleb.  Dig.  Bk.  1.  Chap.  V.  T.  194.  The  Yyav.  May.  Chap.  V. 
Sec.  4,  para.  20,  and  the  Mit.,  Chap,  on  Vyavah&ra,  prescribe  the 
duty  of  payment  without  any  qualification.  See  too  Coleb.  Oblig.  p. 
24;  Vishnu,  Tr.  p.  45,  46. 

(e)  Sakharam  v.  Hitahai,  I.  L.  R.  3  Bom.  at  p.  367. 

(<i)  Vyav.  Mayiikha,  Chap.  V.  Sec.  4. 

(c)  Comp-  2  Str.  H.  L.  252,  326. 

(/)  Comp.  Lalluhhai  v.  Mankuvarhhai,  I.  L.  R.  2  Bom.  at  418, 
448 ;  as  to  the  force  of  this  reception  S.  C.  L.  R.  7  I.  A.  212,  237. 

(g)  i,e.  by  treating  the  liability  for  debts  as  one  arising  on  the 
father's  death  in  all  places  where  the  point  occurs.  Alienations  with* 
OQt  the  assent  of  heirs  are  pronounced  invalid,  ib.  68,  238 ;  or  at  most 
good  only  for  the  grantor's  share  and  daring  his  life,  ib,  237* 
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and  the  MS«  collection  of  Caste  Costoms  made  by 
Mr.  Borradaile^  while  it  shows  that  the  father's  debts 
were  regarded  as  a  burden  on  the  estate  in  partition^ 
does  not  assert  any  liability  of  the  sons  during  his  life.  It 
appears  indeed  that  in  the  great  majority  of  castes  the 
father^s  debt  and  the  family  debt  are  not  distinguished. 
Partition  against  the  father's  will  during  his  life  is  not 
allowed,  (a)  He  is  manager  while  capable^  and  all  his  debts 
are  primd  facie  incumbent  on  him  alone,  (6)  passing  to  his 
sons  only  on  his  death  subject  to  exceptions  on  the  usual 
grounds,  (c) 

The  decision  in  Jamiydtram's  case  conforms  to  that 
in  Oirdharilal  v.  Kantoolal,  but  the  question  remains  of 
whether  the  latter  expresses  the  Hindfl  law  of  Bombay.  The 
father's  share  may  be  made  separately  available,  as  in  Bengal 
it  could  not  when  OirdharilaVs  case  was  decided.  The  son's 
right  is  a  co-ownership  entitled  to  protection  against  a  care- 
less or  designing  creditor  of  the  father ;  and  there  is  no 
hardship  in  controlling  the  father's  right  to  sell  what  he  did 
not  buy.  When  it  is  said  that  Hanooman  Pershad^s  case  '*  is 
an  authority  to  show  that  ancestral  property  which  descends 
to  a  father  under  the  Mitakshara   law  is  not  exempted 

(a)  fSee  below. 

(&)  Tho  absence  of  rules  for  a  partition  enforced  by  the  sons  in  the 
father's  life  is  an  evidence  of  the  comparatively  late  introduction  of 
this  doctrine.  The  same  inference  arises  from  the  want  of  a  rule 
for  the  partition  of  debts  in  a  partition  between  the  father  and  sons, 
which  in  the  case  of  a  partition  amongst  the  sons  onlj  is  always 
provided  for.  It  seems  that  the  three  stages  of  development  were 
(1)  a  moral  claim  of  the  sons  and  a  still  stronger  moral  duty  of  the 
father  to  preserve  the  patrimony ;  (2)  an  advance  of  the  son's  right  to 
co-ownership,  the  father  being  still  ex -officio  manager ;  (3)  the  son's 
acquisition  in  virtue  of  co-ownership  of  a  right  to  partition  of  the 
patrimony,  comp.  p.  209  above,  and  the  D&ya  Bh&ga,  Chap.  II., 
Stokes,  H.  L.  B.  pp.  200  ss.,  and  the  D&yakrama  Sangraha,  Chap. 
VI.  a.  p.  611. 

(c)  The  exceptions  are  not  explicitly  stated,  no  question  having 
been  put  on  that  point.    See  Steele,  L.  C.  40, 178,  217. 
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from  liability  to  pay  his  debts  because  a  son  is  bom  to 
him,"  the  remark  occm^  that  their  Lordships  in  the  earlier 
case  did  dot  decide  as  to  debts  in  general,  only  as  to  an  ances- 
tral debt  made  a  charge  by  the  father.  Secondly  it  may  with 
deference  be  pointed  out  that  the  Mit&kshara  itself  in  dealing 
expressly  with  the  subject  in  a  chapter  which  was  not  before 
their  Lordships  on  either  occasion,  treats  of  the  payment  of 
debts  in  such  a  way  as  to  make  it  clear  that  no  liability  of  a 
son  for  his  living  father^s  debt  is  recognized.  The  estate 
may  be  answerable,  and  the  son^s  share  in  it,  but  simply 
through  the  father's  authority  as  manager.  This  enables 
him  to  create  burdens  for  purposes  necessary  and  beneficial 
to  the  family,  but  not  for  other  purposes  though  these  should 
not  be  "  immoral/'  (a)  The  point  in  Hanooman  Fershad's  case 
was  that  as  an  ancestral  debt  descended  to  the  father  he  was 
prima  facie  bound  to  pay  it,  (6)  and  hence  justified  in 
applying  the  ancestral  estate  to  that  purpose,  (c)  and  there- 
fore the  manager  for  his  infant  son  might  properly  recog- 
nize the  charge  as  binding  on  him.  The  conversion  of  such 
an  obligation  inherited  by  a  son  into  a  liability  to  have  all 
his  property  aliened  by  his  father  while  they  are  both 
alive  (d)  in  order  to  furnish  means  for  the  father's  needless 
expenditure  is  a  process  which,  so  far  as  can  be  discovered, 
the  ^'  usage  of  the  country  '*  or  the  "  laws  and  usages  of  the 
Gentoos,''  have  not  performed  in  Bombay. 

(a)  See  above,  p.  166  ff;  Steele,  L.  C.  pp.  40,  265. 

(b)  AmoDgst  the  Mar^th&s  this  obligation  extends  to  all  debts 
incurred  during  the  son's  infancy,  and  to  those  incurred  after  his 
minority  for  Samsar,  or  the  discharge  of  moral  and  ceremonial  daties. 
Steele,  L  C  40. 

(c)  See  K&ty&yana  in  Vyav.  May.  Chap.  V.  Sec.  4,  para.  14. 

{d)  The  duty  arises  from  **  sonship"  and  must  be  discharged  out 
of  a  son's  own  property.  It  rests  therefore  on  a  separated  son.  If 
then  the  "  pious  duty  "  towards  a  father  deceased  is  convertible  into 
a  legal  obligation  to  a  father  alive,  with  a  corresponding  right  in  the 
fikther,  it  would  seem  that  the  separated  son's  property  equally  with 
that  of  the  son  unscparated,  may  be  disposed  of  by  a  father  or  sold 
in  execution  of  a  decree  against  him  for  a  debt  not  *'  immoral." 
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The  English  connotation  of  the  word  "  heir/'  as  denoting 
one  succeeding  his  ancestor  but  only  succeeding,  not  partici- 
pating with  an  equal  rights  is  misleading  in  the  case  of  a 
son's  relation  to  his  father  as  regards  the  Hindu  "  heir  "  so 
called,  (a)  The  birth  of  a  son  necessarily  causes  a  diminution 
of  his  father's  estate,  by  the  introduction  of  an  owner  in 

(a)  See  above,  pp.  66,  238.  This  participation  is  not  in  theory 
limited  to  the  ancestral  estate:  it  extends  to  all  immoveable  pro- 
perty, with  some  special  exceptions. 

A  father  cannot,  according  to  the  doctrine  of  the  Mitllksharll,  Chap. 
I.  Sec.  1,  para.  27,  dispose  of  his  immoveable  property,  even  though 
acquired  by  himself,  without  the  assent  of  his  sons,  except  in  a  case  of 
urgent  need,  Steele,  L.  C.  pp.  39,  54.  The  reason  given  is  the  duty 
of  providing  for  the  family,  and  this  must  limit  the  administrative 
independence  assigned  to  him  over  his  acquisitions  by  Chap.  V.  Sec. 
10,  supposing  the  latter  extends  to  immoveable  property.  Colebrooke 
seems  to  recognize  this  at  2  Str.  H.  L.  436.  At  p.  439  he  states  the 
same  doctrine  as  undoubtedly  that  of  the  Srariti  Chandr ika,  and  at 
p.  441  as  that  of  the  M&dhaviya.  At  p.  444  Sutherland  says  no  part 
of  the  D&ya  BhUga  (of  JimAta  V&hana)  is  so  unsatisfactory  as  that 
which  maintains  the  right  to  dispose  of  self-acquired  immoveables, 
and  at  p.  445  that  according  to  the  Mithila  and  the  Benares  (Mit&k- 
sharA)  Schools  a  man  is  free  to  give  away  only  his  moveable  proper- 
ty. The  6&stri  of  the  Recorder's  Court  at  Bombay  says,  p.  449,  that 
alienation  of  immoveable  property  is  forbidden,  and  of  moveable  pro- 
perty also,  except  as  to  the  surplus  beyond  the  needs  of  the  family. 
Such,  he  says,  is  the  usage  of  the  country,  and  this  is  confirmed  by 
Steele,  L.  C.  pp.  ^,  211,  though  some  castes  maintain  the  power  of 
the  acquirer  over  his  own  acquisitions,  %b.  237 ;  and  the  authority 
of  the  manager  is  by  some  castes  extended  beyond  the  warrant  of 
the  sacred  writings,  ih.  53,  54,  209. 

Though  the  power  of  a  HindU  to  deal  as  he  pleases  with  his  acquired 
property  cannot  now  be  questioned,  Steele,  L.  0.  5-1',  211 ;  above, 
pp.  193,  206,  209 ;  it  does  not  seem  reconcileable  with  the  principles 
of  the  Hindi!  law,  as  thus  stated  by  high  authorities,  that  a  father 
should  be  at  liberty  to  cast  off  his  obligations  to  his  family,  or  that 
he  should  be  able  not  only  to  burden  his  sons  with  his  debts  after 
his  death,  but  also  to  alienate  even  the  ancestral  estate  in  their 
despite  during  his  life.  The  duty  of  the  son  to  pay  his  father's 
debts  is  regarded  by  the  Hindu  law  as  a  "  pioua  obligation,"  and  as 
such  limited  by  the  equally  pious  obligation  of  maintaining  the  family 
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common  with  the  father,  (a)  and  thenceforward  the  father's 
acts  are  those  of  a  manager.  His  death  throws  a  new  burden 
on  the  son,  as  the  son's  birth  partly  divested  the  father's 
estate,  but  the  death  equally  with  the  birth  is  a  necessary 
condition  of  the  jural  change.  (6) 

It  may  be  added  that  nowhere  amongst  the  provisions  of 
tbe  Hindft  law  for  enforcing  payment  of  debts  (c)  is  such  a 
process  as  the  attachment  and  sale  of  the  lands  of  a  family 
mentioned.  Jagannatha's  discussion  of  the  subject(d!)  makes 
it  plain  that  the  connexion  between  an  owner  and  his  land 
was  conceived  by  the  Hindik  lawyers  as  by  the  earlier  Eo- 
mans  (e)  as  separable  only  by  his  own  volition,  however  that 

where  the  two  daties  come  into  competitioa,  see  above,  p.  207  ;  below. 
Appendix ;  and  Ddyakrama  Sangraha,  Chap.  YI.  para.  5 ;  Stokos,  H. 
L.  B.  p.  510;  Vyav.  May.  Chap.  IX.  para.  5,  id.  p.  131;  though  the 
Bon  must  make  any  merely  personal  sacrifice. 

(a)  See  Bdmbhat  v.  Lakshman  Chiniaman  Maifdlay,  I.  L.  R.  5  Bom. 
at  p.  635,  per  Sir  M.  Westropp,  C.  J.,  and  the  authorities  there  cited. 

(I)  See  per  White,  J.,  in  Bhecknarain  SingJi  v.  Januh  Singlif  I.  L.  R. 
2  Calc.  438,  443.  The  son,  if  a  minor  at  his  father's  death,  becomes 
responsible  only  on  attaining  his  majority,  according  to  the  Mit. 
and  Vyav.  May.  he.  cit.  See  also  2  Str.  H.  L.  76,  80,  270.  This 
indicates  a  personal  obligation  to  be  satisfied  no  doubt  out  of  the 
estate  if  there  is  one,  but  not  in  the  proper  sense  a  charge  on  it  as  in 
tbe  case  of  a  specific  lien  legally  created. 

(c)  For  the  process  employed  amongst  the  Marath&s,  see  Vyav. 
May,  Chap.  IV.  Sec.  4,  para.  7;  Wilson's  Glossary  "  Asedha"  ;  Steele, 
L.  C.  pp.  74,  267.  For  the  sacredness  of  the  debtor's  obligation  for  a 
debt  incorred  to  celebrate  one  of  the  necessary  ceremonies,  ib.  p.  60. 
By  the  ancient  Common  Law  of  England  execution  could  not  bo  had 
for  debt  or  damages  against  the  land  or  the  person  of  the  debtor,  only 
against  his  chattels  and  corn,  Coke,  2  Inst.  394  ;  Co.  Rep.  Part  III. 
11  6.;  Yin.  Abr.  Execution  (M). 

(d)  Coleb.  Dig.  Bk.  II,  Chap.  II.  T.  24,  Comm.  ad.  fin.-,  T.  27, 
28,  Comm. 

(e)  See  Mommsen,  Hist.  Rom.  Vol.  I.  p.  169,  311 ;  Maynz,  Dr.  Rom. 
Sec.  243,  380.  How  very  gradually  the  English  law  admitted  the 
charging  of  the  estate  with  debts  maybe  seen  in  Blackstone's  Comm. 
Bk.  II.  Chap.  XIX. 

82  H 
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iDight  be  iDfloenced.  Attachment  and  sale  in  execution 
therefore  are  entirely  the  creatures 'of  British  legislation. 
Thejr  belong  wholly  to  the  province  of  procedure ;  and  the 
title  sold  cannot,  it  would  seem,  be  enlarged  beyond  that 
vested  by  the  substantive  law  in  the  party  sued,  and  whose 
*'  right,  title,  and  interest''  as  a  Hinder  father  of  a  fitmily  is 
put  up  to  auction  to  satisfy  his  creditor,  (a) 

Amongst  the  male  members  of  an  ordinary  Hindi)  undi- 
vided family,  a  suit  by  one  member  against  another  for  main- 
tenance is  not  sustainable.  The  right  arises  only  (in  such 
a  case)  through  disability  to  inherit  (b),  but  it  lies  by  a  son 
against  his  father  holding  impartible  property,  (c)  In  such 
property  is  included  a  pension  allowed  as  commutation  for  a 
resumed  Saranj&m.  (d)  The  father's  maintenance  is  the 
first  consideration.  That  being  once  provided  for,  the  indi- 
gent sons  have,  according  to  the  HindA  Law,  a  claim  on 
the  surplus^  so  far  as  it  extends,  for  their  maintenance,  (e) 
In  answer  to  Q.  1884  MS.,  the  Dharwar  ^astri  (6th 
October  1854,)  says,  "It  is  not  right  for  a  son,  however 
young,  to  claim  support  from  his  father.  But  a  father 
should  afford  a  maintenance  to  a  child,  and,  if  there  be 
hereditary  property,  to  the  extent  of  the  son's  share.*'     The 

(«)  The  great  practical  importance  of  this  subject  may  be  pleaded 
as  a  justification  for  dealing  with  it  at  such  length.  The  authority 
said  to  be  vested  in  the  father  to  waste  the  patrimony  so  long  as 
he  avoids  spending  it  on  the  acts  included  in  "  immorality,"  makes 
the  position  of  every  HindA  son  in  a  state  of  union  with  his  father 
unsafe.  Suraj  Bunsee  Kooer's  case,  L.  R.  6  I.  A.  at  p.  100,  says  the 
fion  may  claim  a  partition  at  will.  Thus  a  motive  and  a  means  are 
held  forth  which  tend  at  least  to  a  complete  break-up  of  the  HindA 
&mily  system,  and  may  lead  to  very  serious  consequences  unless  the 
whole  subject  is  comprehensively  dealt  with  by  the  legislature. 

{b)  Himmatsing  v.  Ganputsing,  12  Bom.  H.  C.  E.  96 ;  Agursansji 
V.  Gagji  Khodabhai,  ibid,  96  Note  (a). 

(«)  ERmmatsing  v.  Gaivpuising,  ibid.  94. 

{d)  Rdmchandra  Sakhdrdm  v.  SakJidrdm  Gopal^  I.  L.  R.  2  Bom.  346. 

(e)  See  Coleb.  Dig.  Bk.  V.  T.  23,  Comm. ;  2  Str.  H.  L.  321 ;  Steelai 
L.  G.  40 ;  Mit.  on  Tajn.  II.  175,  translated  in  Appendix. 
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l§istri  seems  to  have  relied  on  Mann,  as  cited  in  Coleb.  Dig., 
Bk.  v.,  T.  379,  Oomm.,  and  2  Macn.  H.  L.  114,  to  the  effect 
that  aged  parents,  a  wife,  and  an  infant  son  must  under  all 
circnmstances  be  maintained ;  the  last  words  of  which  being 
ambiguons  (Coleb.,  Note  loc.  dt.)  are  differently  taken  in  the 
Mit&kshara.  (a)  In  the  case  of  Ramchandra  Dada  Naik  v. 
Dada  Mahadev  Naik,  (b)  Sausse,  J.,  after  holding  that  a  parti- 
tion of  the  hereditary  estate  could  not  be  enforced  by  a 
banker's  son  against  his  father,  says  '^  I  do  not  think  that 
the  abstract  question  of  the  right  of  a  son  to  enforce 
maintenance  (in  a  Hindi!  sense)  from  his  father  arises  here. 
If  I  thought  it  did  I  would  overrule  the  demurrer,  for  there 
is  no  clearer  duty  imposed  upon  a  HindA  father  than  that  of 
giving  '  food,  raiment,  and  shelter'  not  only  to  a  son  but  to 
any  member  of  his  family."  (c) 

§  3a.  a  family  living  in  union  may  be  either  (a)  undi- 
vided {avibhaJcta)  or  (b)  reunited  (samsrishta). 

A.  An  undivided  family  consists : — 

1 .  Of  an  ancestor  and  his  descendants  (i). 

2.  The  descendants  of  a  common  ancestor. 

The  descendants  must  be  legitimate  descendants  of  the 
body,  or  else  legally  adopted  sons  or  their  descendants,  (e) 
except  in  the  case  of  Sddras,  where  illegitimate  sons  have  a 

(o)  5^  Bk.  I.  Chap.  II.  Sec.  1,    Q.  2  ;  1  Str.  H.  L.  67 ;  Smn'ti 
Chandrikft,  Chap.  II.  Sec.  1,  paras.  31, 32. 
(5)  1  Bom.  H.  C.  R.  App.  at  p.  Ixxxiv. 

(c)  See  Suraj  Bwisee  Kooer's  case,  supra,  and  the  remark  in  Laksh' 
mm  Dada  Naik  v.  Ramchandra  Dada  Naik,  L.  R.  7  I.  A.  at  p.  193. 

(d)  Two  widows,  it  has  been  said,  succeed  jointly  to  the  estate  of 
their  deceased  husband.  But  they  do  not  form  an  undivided  family 
in  the  proper  sense,  and  they  are  perhaps  regarded  by  the  Hindft 
Law  rather  as  holding  several,  though  undiscriminated,  shares  in 
the  property.  See  above  Bk.  I.  Chap.  II.  Sec.  6  A.  Q.  6,  p.  124  i 
2  Str.  H.  L.  90. 

(e)  See  2  Str.  H.  L.  312. 
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capacity  to  form  a  united  family  inter  se,  probably  also  with 
their  legitimate  half  brothers,  (a)  and  at  any  rate  have  rights 
analogous  to  those  of  legitimate  sons.  (6)  The  right  of 
descendants  extends  only  to  the  third  degree  from  an  ances- 
tor, living  undivided  and  being  the  head  of  a  family  or  of  a 
particular  branch,  (c)     Thus  : — 

(1).  If  A,  A\  A*,  A",  and  A*  live  together,  and  A',  A*, 
and  A'  predecease  A,  then  A*  will  have  no  immediate  claim 
to  a  share  of  A's  property,  see  No.  1  in  (d). 

(2).  If  A*,  with  his  four  descendants,  A^  and  A**  with 
their  one  and  three  descendants  respectively,  live  together, 
and  A**s  first,  second  and  third  descendants  predecease  A% 
and  if  A*  die  afterwards,  then  A^*  will  have  no  claim  to  a 
share  of  the  family  property,  see  No.  2  in.  [d) 

(a)  See  p.  382-3,  Q.  10  and  12,  Remarks. 

(6)  As  to  the  paunarbhava,  or  son  by  a  twice-married  woman,  see 
Sutherland's  Note,  2  Str.  H.  L.  208.  The  PaunarhM  is  there  cla&sed 
in  three  divisions,  differing,  in  description,  from  those  given  by 
N&rada,  Pt.  II. Chap.  XII.  paras.  46  ss.  As  to  the  stairini  or  disloyal 
wife,  see  NArada,  1.  c.  paras.  50  ss.  The  heritable  right  and  conse- 
quent right  to  shares  in  a  partition  of  sons  of  paunarbhtls  depends, 
Sutherland  says,  on  local  custom.  See  above  Bk.  I.  Chap.  II.  Sec. 
8,  p.  386. 

(c)  .See  2  Str.  H.  L.  327  j  Vyav.  May.  Chap.  IV.  Sec.  4,  paras.  21, 
22;  Manu  IX.  185;  Coleb.  Dig.  Bk.  V.  T.  81,  394,  396,  Comm. 
Visveivara,  in  the  Subodhini  on  Mit.  Chap.  I.  Sec.  1,  p.  3,  seems  to 
admit  that  the  doctrine  of  representation  may  be  carried  down  even 
beyond  the  great-grandson,  but  the  latter  is  generally  admitted  only 
after  the  near  relatives,  specifically  enumerated  as  heirs. 

(d)  No.  1.  A  Ko.  2. 

""Ia'  4'       ^^      t      .^° 

f  A3  Ia.*  -Lac« 

— A«  Lahs  -Lac  3 

I 
—  A"* 
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The  principle  operatiDg  here  is  the  same  as  that  applying 
to  the  Law  of  Inheritance  in  an  undivided  family,  (a)  In  the 
case  at  2  Macn.  H.  L.  150^  the  maternal  grandfather 
having  given  property  to  four  brothers,  the  son  of  one  of 
them,  they  having  been  united,  was  allowed  to  obtain  a 
partition  from  his  uncle,  the  survivor  of  the  four,  (b) 

Males  only  can  be  the  subjects  of  the  full  rights  of  copar- 
ceners. Bat  women,  ex,  gr,  wives,  mothers,  grandmotherst 
and  daughters  possess  latent  or  inchoate  rightsof  participation^ 
which  become  effective  when  separation  takes  place,  (c)  If  a 
widow  has  been  placed  in  possession  of  a  part  of  the  common 
estate  in  order  to  provide  her  with  subsistence,  she  can 
be  ousted  only  through  a  suit  for  a  general  partition,  [d) 

(a)  See  Book  L  Introdaction,  p.  73. 

(6)  This  case  might  perhaps  be  more  properly  referred  to  the 
principle  stated  below.  Sec.  5  A,  that  a  gift  to  united  brethren 
withont  discrimiation  constitutes  joint  property ;  but  it  illustrates 
the  right  of  the  co-members  to  enforce  partition,  even  of  recent 
acquisitions,  ranking  as  joint  estate.  Had  the  gift  been  made  in 
separate  shares,  the  sou  of  one  donee  would  have  had  to  claim  by 
inheritance,  not  by  partition. 

(c)  "The  mother's  right  to  a  specific  allotment  arising  only  when 
a  partition  is  made,"  Coleb.  at  2  Str.  H.  L.  290.  See  RaTnap'pa 
Naiken  v.  6itham}ndl,  I.  L.  B.  2  Mad.  at  p.  186;  Sibhosoondery  Dabia 
T.  Bussoomtttty  Dabia ,  I.  L.  R.  7  Calc.  191 ;  Narbaddbdi  v.  MaJiddeo 
Ndrdyan,  I.  L.  B.  5  Bom.  99  (step-mother).  According  to  the 
usage  of  some  of  the  lower  castes  in  Gujer&th  the  mother  must  take 
part  in  a  partition  by  her  sons  :  it  cannot  proceed  without  her  co- 
operation or  at  least  her  consent.  Many  instances  of  this  occur  in 
Borradaile's  Collection.  See  below  "  Riquts  asd  duties  abising  on 
Partition." 

((2)  AnpoomdbdiY.  Mdhddevrdo Balumnt,  R.  A.  No.  13 of  1872,  Bom. 
H.  C.  P.  J.  F.  for  1872,  No.  192.  See  Bajabdi  v.  Sadu,  8  Bom.  H.  C. 
R.  96  A.  G.  J.,  wherein  a  widow  in  possession  was  awarded  mainte- 
nance before  being  evicted  at  the  suit  of  an  heir  to  her  deceased 
husband.  See  also  VrandavmuUte  v.  Yamunabdi,  12  Bom.  H.  C,  R. 
229,  wherein  a  concubino  in  possession  was  awarded  maintenance 
under  similar  circumstances.  See  below  "Partition  bitwbbn  Bao- 
TiiEBS,"  and  Dllyakrama-Sangraha,  Chap.  VII.  paras.  7-9  ;  Stokes, 
H.  L.  B.  514. 
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in  which   she    is    entitled   to    the  allotment  of   a  son's 
share,  (a) 

The  principle^  limiting  the  participation  of  descendants 
from  a  common  ancestor  who  live  in  nnion,  is  most 
explicitly  stated  in  the  Vlramitrodaya,  f.  177,  p.  1, 
1.  6  sqq.  (b) : — 

K&ty&yana: — "Should  one's  own  [brother]  die  before  parti- 
tion, his  share  shall  be  allotted  to  his  son,  provided  he  had  reoeiyed 
no  livelihood  from  his  grandfather.  Bat  that  [grandson]  shall  receive 
his  father's  share  from  his  uncle  or  from  his  [wicle's]  son ;  but  an 
equal  share  shall  be  allotted  to  each  of  the  brothers  according  to 
law.  Or  his  [the  grandson's]  son  shall  receive  the  share  [in  case 
his  father  be  predeceased],  beyond  him  [succession]  stops." 

One's  own  {i.e.)  brother.  His  son  {i.e.)  the  brother's  son.  A  live- 
lihood {i.e.)  a  share.  As  it  is  necessary  to  know  what  kind  of  share 
he  shall  receive,  (El/lty&yana)  says,  '  His  father's  share.'  His  son 
{i.e.)  the  great-grandson  of  the  person  whose  estate  is  being  'divided^ 
because  the  grandson  has  (already)  been  mentioned.  Afterwards 
{i.e.)  beyond  the  great-grandson,  shall  occur  a  stoppage ;  {i.e.)  a 
stoppage  of  the  succession.  The  meaning  is  thai  the  great-grandson^ s 
eon  does  not  receive  a  share. 

Hence  Devala  also  says: — ''Amongst  members  of  a  fomily  who 
reside  together,  being  undivided  or  after  having  been  divided,  (on  a 

{a)  The  Sm^iti  Chandrikft,  admitting  that  the  widow  has  an  interest 
in  the  property,  but  denying  to  her  a  share  of  it  as  d&ya,  says  that, 
when  sons  make  a  partition,  the  mother  becomes  entitled  for  her 
maintenance  to  so  much  only  as,  with  her  other  property,  will  equal  a 
share.  Dev&nda  Bhatta  however  admits  that,  according  to  the  Mit&k- 
shir&,  the  widow's  share  is  heritage  (d&ya),  though  there  be  sons. 
See  the  Smriti  Chandrik&,  Chap.  lY.  para.  8  £E.  As  to  daughters, 
ibid.  para.  18  ff.  and  Chap.  IX.  Sec.  3,  para.  11;  and  as  to  the 
widow's  lien  on  property  given  to  her  for  maintenance,  t^.  Chap. 
XI.  Sec.  1,  para.  44>  ff.  Succession  of  the  widow  and  of  the  daugh- 
ter, in  the  absence  of  sons,  is  recognised  by  this  author  as  inheritance. 
See  Chap.  XL  Sec.  1,  paras.  15,  22;  Sec.  2,  paras.  3,  7,  9;  Sec.  4, 
para.  19.  The  widow  of  a  re->united  coparcener  has  an  equal  right 
with  that  enjoyed  by  her  deceased  husband,  ibid.  Chap.  XII.  para.  34. 

(6)  TransL  p.  72. 
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first  or)  second  (partition),  -shares  of  the  common  ptoperty  shall  be 
given  (even)  to  the  fourth  (in  descent).    That  is  certain."  (a) 

'The  meaning  is,  a  distribution  of  shares  shall  take  place  down  to 
the  fourth  (descendant)  from  the  common  ancestor/ 

•From  the  words  "residing  together,"  it  follows  that  this  rule 
holds  good  even  for  persons  who  have  made  a  partition,  and  after- 
irsrds  live  together  upon  reunion  or  the  like.' 

With  this  doctrine  the  Madanaratna  agrees;  but  the 
Mayilkha  {b)  contends^  that  the  passages  of  Katyayana  and 
Devala^  qaoted  above^  refer  to  reunited  coparceners  only. 
The  Maytkkha^s  opinion  is,  however,  based  on  a  forced 
explanation  of  the  term  ^^avibhaktavibhakta'*  in  Devala's 
passage.  NUakantha  takes  it  as  a  Karmadharya  com- 
ponud,  ''those  who  were  first  undivided  and  became 
afterwards  divided."  The  correct  way  to  dissolve  the 
compound  is  to  take  it  as  a  ^  Dvandva^  or  copulative  com- 
pound. The  correctness  of  the  rule  given  above  may  be 
inferred  also  from  the  fact,  that  the  great-great-grandson  in 
the  male  line  of  a  divided  person  inherits  only  as  a  Gotraja- 
relation,  after  the  wife,  daughters,  &c.  (c) 

The  distinction  between  the  rights  of  male  coparceners 
and  of  the  female  members  of  the  family  rests  on  this,  that 
the  rights  of  the  former  are  immediate,  arising  on  the  birth 
of  each,  while  those  of  the  latter  are  contingent  or  dependent, 
having  their  source  in  the  necessity  for  a  provision  for  a 
marriage  portion  or  maintenance,  (d) 

§  3b.  .  A  Reunited  Pamilt. — A  reunited  family  may, 
according  to  the  Mit4kshar&,  Chap.  11.  Sec.  9,  para.  3,  (e) 


(a)  See  Colebrooke,  Dig.  Bk.  V.  Text  81 ;  Mann  IX.  210  ;  Smpti 
Chandrik&,  Chap.  VIII.  paras.  15,  16. 

(i)  BorradaUe,  Chap.  IV.  Sec.  4,  paras.  22  and  23  ;  Stokes,  H.  L. 
Books,  5^54. 

(c)  Vyav.  May.  Chap.  IV.  Sec.  4,  p.  22  ;  Borradaile  69 ;  Stokes, 
i        EL.B.53. 

!(d)  On  this  point,  see  the  beginning  of  this  Introdnction,  and  below, 
§7i.l6. 
I  (6)  Stokes,  H.  L.  B.  452. 
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consist  (1)  of  a  father  and  his  sonS,  (2)  of  brothers,  and  (3) 
of  nephews  and  paternal  nncles,  who,  having  once  sepa- 
rated, have  agreed  to  combine  their  interests  again.  Ac- 
cording to  the  Mayflkha,  Chap.  IV.  Sec.  9,  para.  1,  (a)  all 
persons,  who  once  formed  a  united  family)  may  reunite. 
This  difference  of  opinion  depends  on  a  variance  in  the 
interpretation  of  a  passage  of  Brihaspati,  quoted  Mit.  1.  c. 
para.  3.  Vijn&nesvara  takes  it  as  an  exhaustive  enumeration 
of  the  persons  capable  of  reunion,  whilst  Nilakantha  views 
it  as  a  dikpradarmnay  i,  e.  an  indication  of  principle, 
extending  to  analogous  cases,  (b) 

It  has  been  held  by  the  High  Court  of  Bombay  that  the 
reunion  must  be  made  by  the  parties  or  some  of  them,  who 
once  lived  in  union,  (c)  See  to  the  same  eflfoct  Jagann&tha, 
in  Colebrooke,  Dig.,  Bk.  V.,  T.  430. 

II.  Separation. 

§  4a.  Definition. — Separation  is  the  dissolution  of  the 
state  of  union  or  reunion,  the  continuance  of  which  is  based 
on  the  will  or  acquiescence  of  the  united  coparceners,  (d) 

§  4b.  Separation,  how  effected, — The  separation  of  a  family 
united  or  reunited  may  be  effected  : — 

1.  By  the  will  of  all  the  members. 

2.  At  the  desire  of  one  or  more  members  only. 

(a)  Stokes,  H.  L.  B.  91. 

{b)  As  to  the  effects  of  reunion  see  Prankisli^n  Paul  Chowdry  v. 
Mothooramohun  Paul  Chowdiy,  10  M.  I.  A.  403 ;  Ramperehad  Tewar- 
ry  V.  Sheockum  Doss  et  al,  ibid,  506. 

(c)  Vishvandth  v.  Krishndjl  Ganesh  et  al,  3  Bom.  H.  C.  R.  69  A.  C.  J. 

id)  According  to  the  Malabar  law  descent  is  traced  through  females, 
and  the  joint  property  of  the  tarwad  is  impartible.  The  interest  of 
an  individual  member  endures  only  for  his  life  and  is  not  available 
for  payment  of  his  personal  debts  or  taken  in  inheritance  by  bis 
offspring.  The  group  of  common  maternal  origin  take  the  acquisi- 
tions of  such  members  collectively.  See  Ponambilathy,  Ponamhilaih, 
I.  L.  R.  3  Mad.  169. 
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[3.  By  ihe  Judgment  Creditor  of  a  member  or  the  pur- 
ehdser  at  an,  execution  sale  of  his  interest, "] 

Times  of  Separation. — 1.  Separation  by  the  will  of  all 
the  members,  whether  undidvided  or  reunited,  may  take 
place  at  any  time,  provided  there  be  no  pregnant  widow  of 
a  deceased  coparcener.  In  that  case  it  must  be  deferred 
until  the  delivery  of  the  widow,  (a)  It  cannot  be  prevented 
by  third  parties,  however  interested  they  may  be  in  the 
estate,  e,  g.  by  creditors  or  mortgagees,  since  their  equitable 
rights  and  remedies  are  not  impaired.     {See  below,  §  7  b.  1 .) 

2.  As  regards  separation  at  the  desire  of  one  or  several 
coparceners  only,  the  head  of  a  family,  whether  a  father, 
grandfather,  or  great-grandfather  may  separate  from  his 
descendants  at  any  time,  {h) 

A  son  living  in  union  with  his  father,  who  is  head 
of  the  family,  may  demand  a  separation  and  a  divi- 
sion of  the    ancestral  property  at  any  time  (c) ;   of  the 


(a)  May.  Chap.  IV.  Sec.  4,  para.  37i  and  compare  para.  35  ;  Stokes, 
H.  L.  B.  66-7. 

(5)  Mit.  Chap.  I.  Sec.  2,  paras.  2  and  7 ;  Stokes,  H.  L.  B.  377-8.  See 
also  May.  Chap.  IV.  Seo.  4,  para.  8 ;  Stokes,  H.  L.  B.  49-50. 

(c)  Mit.  Chap.  I.  Seo.  5,  paras.  5—8 ;  Stokes,  H.  L.  B.  392-3;  May. 
Chap.  IV.  Sec.  4,  para.  4;  Stokes  H.  L.  B.  48  ;  Smriti  Chandrikft. 
Chap.  VIII.  p.  20;  NdglingaMudali  v.  Subbiramniya  Mvdali  et  ah  1 
M.  H.  C.  R.  77 ;  Kali  Pershad  v.  Bam  Charon,  I.  L.  R.  1  All.  159  ; 
Phuli^nd  V.  Man  Singh,  I  L.  R.  4  AU.  at  p.  312.  The  late  Supreme 
Goort  held  that  a  son  coald  not  enforce  a  partition  of  ancestral 
moTeabie  property,  Lakshman  Dada  Naik  v.  Ramachandra  Dada  Naik, 
1  Bom.  H.  C.  R.  76  App.,  1.  L.  R.  1  Bom.  563.  See  however,  Mit. 
Chap.  I.  Sec.  5,  pi.  3 ;  Stokes,  H.  L.  B.  391  j  and  Coleb.  Dig.  Bk.  V. 
T.  92,  whence  it  appears  that  according  to  the  law-books  the 
ancestral  wealth  (dravya)  generally  is  subject  to  partition  at  the  will 
of  the  son,  though  particular  parts  of  it,  as  jewels,  may  be  excepted. 
See  also  Coleb.  Dig.  Bk.  V.  T.  26,  Comm. ;  Bdjd  Rdm  Tewary  etal  v. 
Luehmun  Pershad  et  al,  8  C.  W.  R.  16  C.  R.  ;  Ldljeet  Singh  v. 
Rajcoomar  Singh,  12  B.  L.  R.  373  ;  Stiraj  Buneee  Kooer  v.  8hec 
Proshad  Singh,  L.  R.  6  I.  A.  at  p.  100,  and  the  cases  therein  cited  ; 
83  H 
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self-acquired  property,  under  certaitt  conditions  only,  (a) 
viz : — 

a.  If  the  father  be  indifferent  to  wealth,  his  wife  pest 
child-bearing,  and  the  daughters  married,  {b) 

b.  If  the  father  be  incapacitated  by  bodily  ailments,  ex- 
treme age,  insanity,  or  by  addiction  to  vice,  (c)  or  loss  of 
caste.  The  last  of  these  conditions  would,  however,  now  per- 
haps be  inoperative,  as  loss  of  caste,  according  to  Act  XXI, 
of  1850,  does  not  affect  a  man^s  civil  rights,  (d)  A  grand- 
son, living  in  union  with  his  grandfather,  or  a  great-grand- 
son with  his  great-grandfather,  may  similarly  demand  a 
partition,  provided  his  own  father,  or  his  father  and  grand- 
father, be  decMl.  Till  then  he  cannot  demand  a  partition 
notwithstanding  his   right  in   the   property^  because   the 

above,  p.  170,  Section  8,  on  the  Limttations  op  Propbkty.  Mr.  Ellis, 
at  2  Str.  H.  L.  321,  adoptiag  the  Bengal  Law  tbat  the  father  is  not 
bound  to  divide,  adds  that  he  mnst  maintain  his  son.  At  2  Str.  H- 
L.  323,  Mr.  Sutherland  has  overlooked  Mit.  Chap.  I.  Sec.  6>  p.  8. 
(Stokes,  H.  L.  B.  393.) 

(a)  2  Str.  H.  L.  320. 

{b)  The  doctrine,  given  here,  is  that  of  the  llit&kshar&  as  explained 
by  the  Subodhint  (Coleb.  Mit.  Chap.  I.  Sec.  2,  note  to  para.  7 ;  Stokes, 
H.  L.  B.  378).  The  Viramitrodaya  differs  from  this  view  by  reject- 
ing the  division  a,  while  the  Mayflkha  Chap.  IT.  Sec.  4,  para.  3,  Stokes* 
H.  L.  B.  48,  divides  a  into  two  sub-divisions.  N&rada,  Pt.  II.  Chap. 
XIII.  81.  2  88,  gives  the  following  times,  (I)  after  father's  death,  (2) 
when  the  father  being  old  desires,  (3)  'when  the  mother  is  past  child- 
bearing,  and  the  sisters  man-ied,  (4)  when  the  father's  capacity  or 
desire  has  ceased. 

(c)  TheMitAkshar&  says, 'if  he  is  addicted  to  vice/  The  Virami- 
trodaya explains  this  to  mean  *  loss  of  caste.'  But  it  is  probable 
that  the  Mit.  means  to  include,  besides  loss  of  caste,  the  case  of  a 
notorious  spendthrift  and  evil  liver,  as  'interdiction*  is  otherwise 
known  to  the  Hindd  Law.  See  above,  pp.194,  639;  Mit.  Vyav. 
Chap.  I.  Sec.  6,  pi.  9 ;  Stokes,  H.  L.  B.  393.  If  a  father  has  become 
incapacitated,  or  retired  from  worldly  affairs,  a  son  may  become  the 
representative  of  the  family,  2  Str.  H.  L.  326 ;  Steele,  L.  C  178. 

{d)  Tayorey.  Tagore,  L.  R.  Suppl.  I.  App.  p.  66. 
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intervening  heir  obstructs  his   complete  title^  {a)  that  is, 
interrenes  between  him  and  the  fall  acquisition  of  it. 

A  son,  a  grandson,  or  a  great-grandson  may  voluntarily 
Beparate,  without  receiving  a  full  share,  at  any  time.  (6) 

The  law  of  the  Mitakshar^  thus  stated  must  be  regarded 
as  binding  generally  in  Bombay  as  in  the  other  provinces  in 
which  the  authority  of  that  work  prevails.  But  it  is  subject 
to  many  exceptions  according  to  the  caste  law  of  the  parties. 
Thus  amongst  82  of  the  101  castes,  from  whom  information 
was  obtained  by  Mr.  Steele  at  Poena,  it  was  found  that 
partition  could  not  be  enforced  by  a  son  against  his  father 
unless  the  father  had  acted  improperly  as  manager,  (c)  It 
would  seem  therefore  that  in  the  usage  of  a  large  minority, 
at  least  of  the  people  of  the  Dekhan,  the  rule  of  Baudha- 
yana  (d)  is  still  received  as  law.  *'  While  the  father  lives  the 
division  of  the  estate  takes  place  (only)  with  his  permis- 
ioti.''  In  Gajarath  the  castes,  almost  without  exception 
or  qualification,  answered  Mr.  Borradaile^s  inquiries  by 
denying  the  right  to  partition  of  a  sou  against  the  wish  of 
his  father.  Although  the  Sastris  therefore,  as  in  Chap.  I. 
Sec.  1,  Q.  3,  6,  below,  generally  follow  the  Mit&kshara  in 
recog^niaing  a  son's  right  to  enforce  partition,  there  is  room 
for  reasonable  doubt  as  to  whether  it  can  be  considered  as 
finally  established  except  amongst  those  castes  or  classes 
whose  rights  and  duties  in  this  particular  have  become  the 
subject  of  judicial  decision.  Uniformity  of  the  law  is  so 
desirable  that  the  Courts  will  naturally  desire  to  abide  by  the 
Mit&kshar&  and  the  MayAkha,  (e)  whose  doctrine  has  been 

(a)  Mit.  Chi^.  I.  Sec.  2,  paras.  1  and  7  ;  Stokes,  H.  L.  B.  377-8 ; 
8ec.  5,  para.  3,  note,  ibicL  391;  May.  Chap.  lY.  Sec.  4,  paras.  1—3, 
ibid.  47-48. 

(b)  Mit.  Gh^.  I.  Sec.  2,  paras.  11  and  12,  ihid.  380 ;  May.  Chap. 
IV.  Sec.  4,  para.  16,  ihid.  61. 

(c)  Steele,  L.  C.  216 ;  see  ib,  pp.  405,  407. 

(d)  Transl.  p.  224. 

(«)  Sm  Bk.  XL  Chap.  I.  Sec.  1,  Q.  1. 
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adopted  by  the  Judicial  Committee  (a)  bat  it  is  only  fair  to 
point  out  that  custom  does  not  appear  to  have  more  than 
partially  accepted  these  authorities  on  the  point  now  in 
question.  On  the  one  side  are  the  Sllstris  whose  opinions 
are  entitled  to  respect ;  but  on  the  other  are  the  answers 
given  by  the  representatives  of  the  castes  themselves.  Even 
amongst  the  Brahmans  the  son's  right  does  not  seem  to  be 
fully  admitted  by  any  of  the  classes  whose  answers  are 
preserved  in  Mr.  Borradaile^s  collection ;  while  amongst  the 
lower  castes  the  answers,  without  exception,  so  far  as  has 
been  discovered,  were  either  that  the  son  could  not  enforce 
partition  at  all,  or  else  that  the  father  could  retaia  so  much 
as  he  wished  of  the  ancestral  property,  (b)  This  would  of 
course  reduce  the  son's  right  to  nothing,  (c)  In  several 
oases  the  surviving  mother's  assent  is  said  to  be  necessary 
to  validate  a  partition  after  the  father's  death,  and  in  nearly 
all  it  is  set  forth  as  a  condition  that  she  is  to  be  provided 
for.  (d) 

(a)  See  Suraj  Bumee  Koer's  case,  L.  R.  6  I.  A.  at  p.  100. 
(&)  So  in  Steele,  L.  C.  405,  407  ss. 

(o)  Amongst  the  Oudioh  Br&hmans  of  Broach  and  the  neighboar- 
hood  it  was  said  that  there  was  no  instance  of  sods  having  made  a 
partition  during  their  father's  life.  The  father  dividing  the  property 
might  retain  as  much  as  he  wished  for  himself  daring  his  life,  subject 
to  the  rights  of  his  sons  at  his  death ;  Borr.  Lith.  p.  59. 

{d)  This  is  in  aocordance  with  a  tendency  in  many  castes  to  favour 
the  mother  in  the  matter  of  succession.  See  above,  pp.  99, 157,  and 
Bk.  I.  Chap.  II.  Sec.  6a,  Q.  19,  21,  23,  24,  26. 

The  (Bhargova  Visa)  Br&hmans  of  Snrat  said  :  "  So  long  as  the 
father  lives  his  sons  are  not  competent,  without  his  consent,  to 
divide  the  father's  or  grandfather's  property."  (Borr.  Lith.  p.  85.) 
So  also  those  of  Broach.  {lb.  p.  127.)  A  similar  rule  was  stated  by 
the  Srim&li  Br&hmans  of  Sarat  and  of  the  neighbourhood  of  Broach. 
(lb.  pp.  151,  182.)  The  Mewdra  Chowraisi  Br&hmans  recognized 
a  partition  at  the  father's  option  during  his  life ;  but  no  instance 
had  occurred  of  one  against  his  will  {lb.  p.  211)  at  Surat.  At 
Broach  no  partition  is  allowed  without  his  consent  {lb,  p.  227.)   Th« 


Digitized 


by  Google 


BK.  II.]  SEPARATION.  661 

A  member  cannot  enforce  a  partial  division  (a).  As  to 
this,  however,  Sir  R.  Couch,  C.  J.,  in  Shib  Suhaye  Singh  et 
al  V.  Nursing  Lall  et  al  (6)  says,  '*  I  did  not  intend  to  decide 
any  such  general  question*'^     But  this  is  the  recognised  law 


Hewfira  fihnttee  Tulubda  Br&hmans  of  Sarat  allow  no  partition 
without  the  father's  assent  in  his  life  either  of  his  properfcy  or  of 
the  grandfather's.  (lb.  p.  2^.)  He  may  divide  and  then  the  sons 
during  his  life  take  what  he  has  assigned  to  each.  So  amongst  the 
Sachoura,  and  Waira,  and  Oonewal  Briihmans  of  Surat.  {lb.  pp.  298, 
319,  342.)  The  Br&hmans  (Motola,  Desaee  Tar)  of  Oolpar  stated  a 
similar  rule  {lb.  p.  267)  as  prevailing  amongst  them.  At  Broach 
amongst  the  Oonewal  Br&hmans  should  a  son  separate  himself  the 
&ther  sets  apart  a  share  for  him.  {lb.  p.  863.)  Amongst  the  castes 
below  the  Br&hmans,  the  assent  of  the  father  is  set  forth  as 
indispensable  amongst  the  following  : — 

Borr.  Col.  MS. 

Book  G,  p.     29    Bhaosar  Cheepa  Sooruti Surat. 

76  Do.     Shravak  (Tuppa  Sect.)...        Do. 

135    Sootar  Punchallee  Sooruti Do. 

200  Do.     Goojar  Tulubda  Sooruti . .       Do. 

252      Do.     Purdaisee  Khatee    Do. 

296    Lobar  Ahmedabad. 

335-6    Sootar  Lobar  Sooruthiya    Surat. 

362    Khatree  Vunkur  Sooruti Do. 

410    Durjee  Meeraee      do Do. 

445    Malee  Sonathiya     do Do. 

476      Do.    Moghreliya  do Do. 

510    Kudiya  do Do. 

541    Pukhalee  do Do. 

568    Yansphora  do Do. 

591         Do.      Dukhani  do Do. 

(0ontiaa«d  next  page.) 

{a)  Ndndbhai  v.  Ndthdbhai,  7  Bom.  H.  C.  R.  47,  A.  C.  J.  For  the 
Bengal  law,  see  the  note  of  Sir  W.  Jones  at  2  Str.  H.  L.  251.  He 
thinks  that  the  text  of  Mann  IX.  104,  *'  After  the  death  of  the  parents 
&c.*'  prevents  a  partition,  even  after  the  father's  death,  except  with 
the  mother's  assent.  See  above.  Sec.  3  A,  and  the  case  of  Lakshman 
T.  Saiyabhdmdbai,  I.  L.  R.  2  Bom.  494. 

(5)  22  C.  W.  B.  3M. 
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in  Bombay,  (a)  and  in  the  North-West  Provinces,  (fc)     The 
same  rule  holds  good  in  respect  to  one  or  more  members  of 


Borr.  Col.  MS. 

Book  G.  p.  609  Koombhar  Goojarathi  Soorati  ...  Surat. 

636    Dhobee  Rawatiya  do Do. 

699     Waghrees  Do. 

719    Daphgar  Rajpoot  

746    Khalpa  PuttuQi  Surat. 

773      Do.      Khumbarti  Sooruti    Do. 

Book  C.  D.  E,  p.  16    Bruhm  Kshatrees,  &c Broach. 

39    Kayusthas  Yalnik  Surat. 

57  Do.       Mathur Do. 

73    Sonee  Dumuniya  Do. 

89      Do.    Tragun  Javeeya    .% Do. 

110    Lobar  Bhownugguriya  Do. 

128    Bbarboonja  K!ayustba Do. 

144    Rajpoot  Jadbowyanshi  Sabulgaon. 

157    Furdesee  Aliya Surat. 

174    Salvee  Sreemalee  Yeesa Do. 

192    Koombbar  Lar  Sooruti    Do. 

210    Sulat  Sompoora    do Do. 

229    Mochee  Kudiya  Khumbarti  Do. 

246    Bhurwar Do. 

Book  F.,  p.    28    Hajjam  Mebsooriya Do. 

69    Soothar  Vaisya Do. 

120    Hujjam  Kalmooniya     Do. 

166    Kbutrce  Pburusrami  Broach. 

201    DberTulubda    Surat. 

229    Sootbar  Puncholee  Broach. 

269  Br&bmans  Elberwa  Hoomuuero...  Gk>ur. 

In  no  instance  is  there  an  admission  of  an  unqualified  right  on  the 
part  of  a  son  to  enforce  a  partition  and  obtain  a  share. 

The  instances  above  tabulated  are  all  drawn  from  the  districts  of 
Surat  and  Broach.  The  collection  for  Ahmedabad  was  not  completed, 
or  it  has  been  lost. 

(a)  Trimbak  Dixit  ▼.  Ndrdyan  Diani,  11  Bom.  H.  C.  B.  69; 
Venkatesh  et  al  v.  Ganapaya,  R.  A.  Nos.  30  and  31  of  1875,  Bom.  H.  C 
P.  J.  F.  for  1876,  p.  110. 

{b)  Mithoo  LaU  r.  Golam  Nuieer-ood-deen  ei  al,  4  Agra  Rep.  276. 
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a  femilj,  consisting  of  brothers  or  collaterals  only,  (a)  the 
whole  property  being  brought  into  accoant,  (6)  so  far  as  it 
is  common,  (c)  The  right  to  claim  a  partition  is  not  lost 
by  its  non-exercise  during  six  or  seven  generations,  (d)  A 
decree  for  partition  produces  an  immediate  severance  of 
interests^  subject  however  to  the  result  of  an  appeal  should 
one  be  made.  An  appeal  seems  to  suspend  or  postpone  the 
division  until  it  is  decided^  according  to  the  cases  quoted 
below,  Sec.  4  D.  (e) 

3.  FartUion  in  Executvm  of  Decrees. — The  creditor  of 
an  undivided  coparcener  may  obtain  execution  of  his 
decree  against  the  share  of  his  judgment  debtor  by  enforcing 
a  partition.  (/)  This  is  closely  connected  with  the  law  now 
recognized  in  Bombay  and  Madras^  that  a   parcener  may 

(a)  Hit.  Chap.  I.  Seo.  3,  para.  1;  Mtisst,  DeowanU  Koontoar  v. 
Ihcarkttnath,  8  B.  L.  R.   at  p.  363,  note;  2  Str.  H.  L.  358. 

(6)  Lahhman  D.  Naik  v.  Ramehandra  D.  Naik,  I.  L.  R.  1  Bom. 
561.  See  below.  Sec.  7. 

(c)  MoH  MtUji  V.  Jamnadaa  Mulfi,  S.  A.  No.  77  of  1877,  Bom.  H. 
C.  P.  J.  F.  for  1877,  p.  123;  BaUal  KrUhna  y.  Govmda  et  al,  S.  A.  No. 
25ofl877;»6ii,  p.  124. 

((2)  Thakur  Durri^o  Singh  v.  Thakur  Dam  Singh,  L.  R.  1  I.  A. 
1;  Moro  Vishvanath  v.  Ganesh,  10  Bom.  H.  C.  B.  444.  As  to 
Station,  see  above,  p.  633,  and  below,  Sec.  4  D. 

(t)  The  right  acquired  by  a  decree  may  be  abandoned  by  non-exe- 
cntion,  Prankissen  Mitter  v.  Sreemutty  Bamaoondry  Dossee,  1  Fult. 
no.  This  might  be  regarded  as  a  case  of  reunion  as  soon  as  limi- 
tation barred  execution  of  the  decree. 

(/)  The  whole  property  of  two  co-sharers  may  be  attached  for 
the  debt  of  one,  though  only  the  undivided  moiety  can  be  sold, 
6wia  Mahadev  v.  GokaMas  Khimji,  I.  L.  R.  3  Bom.  74.  By  proceed- 
ings m  execution  against  a  single  parcener  (even  the  father)  alone, 
his  interest  only,  not  that  of  his  sons,  can  be  affected  according 
^Beendyoi  Lai  ▼.  Jugdeep  Narain  Singh,  L.  R.  4  I.  A.  247.  (See 
on  this  subject  above,  pp.  621  ss.)  Separation  may  be  enforced 
in  order  to  give  effect  out  of  his  own  share  to  a  sale  made  by 
a  single  member  of  a  joint  family,  2  Str.  H.  L.  349,  or  to  a  sale  of 
sndi  share  in  execution,  Bai  Suraj  v.  Desai  Harlochandas,  Bom.  H.  C. 
^'  J-  F.  for  1881,  p.  123,  and  Gopd  Narayan  v.  Aimaram  Ganesh,  Bom. 
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dispose  effectually  of  his  own  undivided  share  for  valae, 
though  not  by  way  of  gift  or  devise,  except  for  pious 
purposes,  (a)  It  is  improper  to  put  a  purchaser  of  land  in 
execution  of  a  decree  against  one  member  of  an  undivided 
family  into  possession  of  the  property,  (b)  Where  he  has 
been  actually  placed  in  possession,  the  other  co-sharers  will 
be  awarded  joint  possession  and  the  parties  will  be  left 
to  work  out  their  several  rights  should  they  desire  it  by  a 
suit  for  partition,  (c)  The  alienation  is  thus  subject  to  claims 

H.  C.  P.  J.  F.  for  1879,  p.  489.  Such  a  transaction,  however,  Ellis 
says,  Str.  H.  L.  loc.  dt,  is  presumably  collusive  on  the  part  of  the 
purchaser.  See  below,  Sec.  4  p. ;  Suraj  Bunei  Koer  v.  Sheo  Pur$kad 
Singh,  L.  R.  6  I.  A.  at  p.  109  ;  4  Comyn's  Dig.  233. 

A  judgment  debtor  and  his  sons  having  joint  possession  of  family 
property,  the  latter  can  sue  for  a  declaration  of  their  title  to  two- 
thirds  of  the  property,  whilst  under  attachment  under  decree  of  a 
creditor  as  against  the  former,  without  asking  for  consequential 
relief,  Narayan  Damodar  v.  Balkriahna  Mahadev,  I.  L.  B.  4  Bom. 
129. 

(a)  See  the  elaborate  judgment  of  Sir  M.  Westropp,  C.  J.,  in 
Vdsudev  Bhat  v.  Venkateeh  Sanbhav,  10  Bom.  H.  C.  R.  139;  Uddrdm 
Sitdram  v.  Rdnu  Pdnduji  et  al,  11  ibid.  76 ;  Mdhdbaldyd  v.  Timdyd, 
12  iMd,  138,  &c.,  referred  to  below ;  Tukaram  v.  Ramchandra,  6  ibid. 
247,  A.  C.  J  ;  Suraj  Bunsi  Kooer  v.  Sheo  Prashad  Singh,  L.  R.  6  I.  A. 
88,  101 ;  Anant  BcHaji  v.  Ganesh  Janardhan,  I.  L.  R.  6  Bom.  499, 
which  discusses  Pandurung  Anandrav  v.  Bhasker  Sadashev,  11  Bom.  R. 
72,  76 ;  MahdbaUyd  v.  Timdyd,  12  Bom.  R.  138 ;  Dugappu  Sheti  v. 
Venkatrcmnaya,  I.  L.  R.  5  Bom.  493,  496;  Kalappa  v.  Venkiesh 
I.  L.  R.  2  Bom.  676,  citing  Nowla  Ooma  v.  Bala  Dhurmafi,  ibid. 
95 ;  Oopal  Narayan  v.  Atmaram  Ganesh,  H.  C.  Bom.  P.  J.  F.  for 
1879,  p.  489;  see  above,  pp.  605  ss. 

The  share  of  a  widow  arising  on  partition  cannot  be  defeated  either 
by  execution  proceedings  or  by  a  voluntary  partition,  BiUus  v. 
Divanath,  I.  L.  R.  3  All.  p.  88.  Comp.  Parwaii  v.  Kisansing,  I.  L-  R« 
6  Bom.  567. 

{b)  Deendyal  Lai  v.  Jugdeep  Narain  Si^igh,  L.  R.  4  I.  A.  at  pp. 
251,  252,  255;  Anant  BdUji  v.  Ganesh  Janardhan,  I.  L.  R.  5  Bom.  499, 
which  discusses  the  previous  cases,  and  pp.  607,  621,  supra, 

(e)  Mahabeddyd  v.  Timdyd,  12  Bom.  H.  C.  R.  138;  above,  p.  633. 
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of  the  other  sharers  on  the  common  property,  (a)  What  is 
sold  for  the  necessary  discharge  of  a  common  liability  is 
deducted  from  the  common  estate,  (b) 

§  4  c.  Right  to  partition  limited  to  demandant  and  his  share. 

1.  It  mast  be  considered  a  fundamental  principle^  that 
each  coparcener  has  power  only  to  effect  his  own  separation 
from  the  family^  and  not  to  enforce  a  separation  amongst 
the  other  coparceners  against  their  will.  In  the  Mitikshar& 
Chap.  I.  Sec.  2,  para.  1  (c)  it  is  stated,  that  *'  When  a  father 
wishes  to  make  a  partition^  he  may  at  his  pleasure  separate 
his  children  from  himself,  whether  one,  two,  or  more  sons,^* 
and  the  comment  on  this  by  Balambhatta,  as  translated  in  the 
note,  is,  that  he  may  "  make  them  distinct  and  several  by 
giving  to  them  shares  of  the  inheritance.^'  From  this  it  would 
at  first  sight  appear,  •  that  a  father  has  a  right  not  only  to 
sever  himself  in  interest  from  his  sons,  but  also  to  eflfect  a 
separation  amongst  the  sons,  independently  of  their  desire  or 
assent,  {d)  This  however  would  not  be  a  correct  inference ; 
tiie  entire  comment  of  Bdlambhatta  runs  thus : — 

'  (If)  he  make  them  distinct  by  giving  to  them  shares  of  the  inhe- 
ritance. As  the  limit  of  this  (separation)  is  desired  to  be  known,  he 
(Vijodne^vara)  adds  :  "  From  himself."  * 

'  The  parpK)rt  is,  that  the  (author)  does  not  stop  to  consider,  whe- 
ther they  (the  sons)  remain  afterwards  united  or  separate.' 

This  is  evidently  not  conclusive  either  of  separation  or  of 
anion  in  sucli  a  case. 

It  is,  no  doubt,  competent  to  a  father  to  distribute,  to  a 
certain  extent,  his  self-acquired  property  at  his  own  pleasure 

(a)  Muccajidas  v.  GanpcUrao,  Perry's  0.  Ca.  143. 

(6)  Narayan  Vinayak  v.  Balkrishna  Narayan,  Mis.  S.  A.  No.  21  of 
1872,  Bom.  H.  C.  P.  J.  F.  for  1872,  No.  190. 

(c)  Stokes,  H.  L.  B.  377. 

((2)  This  would  be  the  most  natural  inference  from  N&rada  also. 
Sec  N&rada,  Pt.  II.  Chap.  XIII.  si.  4. 
84h 
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amongst  his  sons,  (a)  Bat  it  does  not  follow,  that  by  sach  a 
distribution,  a  separation  amongst  them  individually  and  in- 
dependently of  their  own  desire  will  be  effected.  There 
appear  to  be  no  texts,  which  lay  down  such  a  rule,  and 
Jagannitha,  in  Colebrooke's  Digest,  Book  V.  Chap.  VIII. 
Text  430,  explicitly  recognises  the  doctrine  of  a  continuance 
of  union  in  a  family,  notwithstanding  the  separation  of  indi- 
yidual  members  and  the  allocation  to  them  of  their  shares  in 
the  estate. (6)  He  makes  separation  or  non- separation  depend 
on  the  free  consent  of  the  coparceners,  resting,  in  the  absence 
of  explicit  texts,  on  the  reason  of  the  law — a  principle  recog- 
nized in  the  Hind  A,  as  well  as  in  the  English  jurisprudence{c). 
So  too  the  Privy  Council  (d)  say,  *'  It  is  however  clear  upon 
the  evidence  that  the  two  other  brothers  continued  joint  after 
the  separation  of  Shama  Doss.'^  (e) 

This  principle  has  been  questioned  in  Madras,  where 
the  right  to  sever  the  sons  inter  $e  seems  to  have  been 
regarded  as  a  part  of  the  patria  potesias  still  recognfzed 
by    the   Hindi    law,    (/)  and   in   Lakshm'ibdi   v.    OanpcU 

(a)  Below,  Sec.  7  A,  1  a  (2),  and  Chap.  I.  Sec.  1,  Q.  4,  Rem. ;  Steele, 
L.  C.  68,  216,  220. 
{b)  So  Steele,  L.  C.  p.  214. 

(c)  Colebrooke,  Dig.  Bk.  II.  Chap.  IV.  Text  17.  The  defendants 
in  a  suit  for  partition  in  England  need  not  submit  to  it  inter  se. 
The  partition  may  be  limited  to  the  share  of  the  plaintiff.  Hobson 
V.  Sherwood,  4  Bea.  184,  and  a  conveyance  by  a  single  joint  tenant 
severs  only  his  share,  Co.  Lit.  394. 

{d)  In  Mu88t,  Cheetha  v.  Baboo  Miheen  LaU,  at  11  M.  I.  A.  380. 

(e)  See  also  Bewan  Persad  v.  Musst.  Rddhd  Beeby,  4  ibid.  137. 

(/)  Kandasami  y.  Doraisami  Ayyar,  I.  L.  R.  2  Mad.  317.  The 
learned  judgment  sounds  almost  like  an  echo  from  an  earlier  world, 
one  in  which  the  equal  rights  of  sons  with  the  father  had  not  yet 
been  developed.  (See  Ndrada,  XIII.  15;  Apast.  II,  VI,  14.)  The 
power  ascribed  is  special  to  the  father,  and  would  be  exercised  in  vain 
against  the  will  of  sons  who,  being  severed  by  the  father's  will,  might 
forthwith  reunite  by  their  own.    The  cases  of  infants  and  absentees 
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Morobd  (a)  it  was  laid  down,  that  a  grandfather  could, 
by  a  will  distributing  a  share  of  ancestral  property  re- 
ceired  by  him  on  a  partition  in  equal  portions  among 
his  grandsons,  effect  a  separation  amongst  the  latter,  (h) 

are  distinct.  See  below.  In  the  Punjab  the  division  made  by  a 
fiithermay  be  revised  at  his  death,  see  Panj.  Cast.  Law,  II.  p.  169, 
180.  206,  257.    A  similar  case  in  the  Dekhan,  Steele.  L,  C.  p.  219. 

(a)  6  Bom.  H.  0.  R.  0.  C  J.  128. 

(b)  As  to  Wills,  see  above,  pp.  213  ss. 

A  daughter  (childless)  may  dispose  by  will  of  property  inherited 
from  her  father  as  against  his  heirs  or  her  own,  Haribhat  v.  Damodhar' 
ihat,  I.  L.  R.  3  Bom.  171,  quoting  Narotum  v.  Narsandas,  the  note 
•t  5  Bom.  R.136,  0.  C.  J.,  and  Bhika  v.  Bhaoa,  9  Harr.  R.  449. 

Mr.  Ellis  thought  that  a  Hind<l  could  not  make  a  will  at  all, 
2  Scr.  H.  L.  419.  It  is  obviously  opposed  to  the  Br&hmanioal 
family  system  and  to  the  interest  of  the  ancestral  manes  in  the 
estate  out  of  which  sacrifices  to  them  are  to  be  provided.  A 
general  opinion  unfavourable  to  the  testamentary  power  was  expre.S8- 
ed  by  native  judicial  ofiicers  consulted  in  Bombay  in  1864.  But 
the  principle  obtained  early  recognition,  though  but  a  qualified  one, 
that  what  coald  be  given  away  during  life  could  be  bequeathed  by 
will.  See  Doe  dem  Munnoo  Lall  v.  Qoper  DuU,  (A.  D.  1786),  Mort. 
R  81 ;  jr.  V.  Vardiah  v.  M.  Lutckumia  (A.  D.  1824),  M.  S.  D.  A.  Dec. 
438.  In  Madras,  wills  of  Hindllls  have  long  been  recognised  by 
Statute  if  made  in  conformity  with  HindQ  Law,  Reg.  III.  of  1802, 
Sec.  16,  and  Reg.  V.  of  1829,  Sec.  4,  but  this  condition  left  the  whole 
qoestion  of  testamentary  competence  open,  as  may  be  seen  by  a 
reference  to  the  Madras  decisions. 

In  Bombay  separate  and  self -acquired  property  may  be  thus  dealt 
with.  Nana  Narain  Boo  v.  Haree  Punt  Bhao  et  a^,  9  M.  I.  A.  96,  98  ; 
Bahoo  Beer  Pertab  Sahee  v.  M.  Rajender  Pertab  Sahee,  12  M.  I.  A.  at 
p.  38 ;  Adjoodhia  Gir  et  at  v.  Kashi  Gir  et  al,  4  N.  W.  P.  H.  C.  R.  31 ; 
Bkagvan  DMabh  y.  KaUa  Shankar,  I.  L.  R.  I  Bom.  6i?l.  The  extent 
of  the  testamentary  power  must  be  regulated  by  the  Hindi!  Law, 
Sonatun  Bysack  v.  8.  Juggutsoondree  Dossee,  8  M.  I.  A.  at  p.  86  (which 
furnishes  no  analogy  but  that  of  gifts^;  Colebrooke  at  2  Str.  H.  L.  428, 
431,  435 ; /o^f /kira  Mohan  Tagore  v.  Gancndra  Mohan  Tagore,  S.  I.  A. 
47  S.  C,  9  Beng.  L.  R.  at  p.  398.  But  see.  also  S.  Soorjeemoney 
Dossee  v.  Denobundoo  Mullick  et  al,  9  M.  I.  A.  123.  Thus  a  will 
cannot  be  made  of  ancestral  property  in  which  sons  have  an  interest, 
^OQgh  effect  may  be  given  to  it  as  a  family  arrangement,  Ldkshmi- 
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The     reasoning    of    the     learned     Judge    in    that    case 

hai  V.  Gunpat  Moroba  et  al,  5  Bom.  H.  0.  R.  136  O.  C  J.;  2  Str.  H. 
L.  436.  The  castes  reject  the  wills  of  testators  having  issae,  Borr. 
Coll.  passim. 

That  a  Hindi's  will  is  to  be  construed  according  to  Hindis  Law, 
see  5.  Soorjeemoney  Dossee  v.  Denobundoo  MulUck,  6  M.  I.  A.  at 
p.  660;  Musst.  Kollaney  Kooer  v.  Luchmee  Pershad,  24  C.  W.  R.  395 ; 
Jotindra  Mohan  Tagore  v.  Qanendra  Mohan  Tagare,  S.  I.  A.  47:  S. 
C,  9  Beng.  L.  R.  395;  Molvi  Mahomed  Shumsool  Rooder  et  al  v. 
Shewukram,  14  Beng.  L.  R.  227,  230,  S.  C,  L.  R.  2  I.  A.  7;  Mtisst. 
Bhagbuiti  Daee  v,  Chowdry  Bholanath  Thakoor  et  al,  L.  R.  2  I.  A. 
256,  261 ;  Ramguttee  Acharjee  v.  Kristo  Soonduree  Debia,  20  C.  W. 
R.  473,  C.  R.  As  to  the  form,  a  nuncupative  will  is  effectual, 
Bhagvan  Bullabh  v.  Kala  Shankar,  I.  L.  R.  1  Bora.  641 ;  and  so  is 
a  parol  revocation,  Maharaj  Pertab  Narain  Sing  v.  Maharanee  Soohha 
Kooer  et  al,  L.  R.  4  I.  A.  228. 

In  East's  cases  No.  75  is  a  case  of  an  adoption  by  a  prostitute  of 
a  girl.  It  was  said  after  adoption  the  son's  share  could  not  be 
devised,  see  Mori.  Dig.  133. 

The  following  cases  and  observations  on  the  law  of  wills  may  be 
added  to  the  brief  discussion  of  the  subject  in  Bk.  I.  Sec.  9,  and  in  the 
note  above.  An  attempt  to  create  a  perpetuity  will  not  be  supported, 
Muccondas  v.  Oanputrao  in  Perry's  Or.  cases ;  above,  pp.  178, 195,  196. 
See  Abdul  Ganee  Kdsam  v.  Rasati  Meya  Rahimtulla,  10  Bom.  H.  0.  R. 
at  p.  10. 

A  charge  on  property  for  worship  will  not  give  effect  to  an 
attempt  to  create  a  perpetuity  in  the  surplus  proceeds,  Ashutoah  Dutt 
V.  Doorga  Chv/m  Chatterjee,  L.  R.6  I.  A.  182;  above,  p.  178, 182, 184; 
Promotho  Dossee  y.  Radika  PersaudDutt,  14  Beng.  L.  R.  175. 

A  bequest  for  the  erection  of  a  bathing  ghat  and  temples  at  the 
discretion  of  the  executor,  who  renounced,  was  declared  void  for 
uncertainty,  Swrfco  Jfww^roZa  Da&06  V.  Mohendronath,  I.  L.  R.  4  Calc. 
608.  It  may  perhaps  be  doubted  whether  effect  should  not  have 
been  given  to  this  bequest  according  to  the  Hindd  Law ;  see  above, 
pp.  229,  230;  Steele,  L.  C.  214,  404,  405. 

Section  234  of  the  Indian  Succession  Act,  X.  of  1865,  applies  to 
Hindils,  and  an  application  may  be  made  under  it  to  revoke  the  pro- 
bate of  a  Hindu's  will.    In  re  Pitamher  Oirdhar,  I.  L.  R.  6  Bom.  638. 

By  the  Hindft  Wills  Act,  XXI.  of  1870,  the  forms  prescribed  by 
Sec.  50  of  the  Succession  Act,  X.  of  1865,  must  be  followed  by  HindA 
testators  where  the  Act  is  in  force,  i.  e.  Lower  Bengal  and  the  towns 
of  Madras  and  Bombay.  The  Hinda  Wills  Act  was  not  intended  to 
introduce  changes  in  the  substantive  HindQ  law.    The  introductioa 
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was    not,     however,    concurred     in     by     the    Court     on 

of  Sees.  98,  99, 101  of  the  Succession  Act  is  subject  to  all  the  provisos 
in  Sec.  3  of  the  HindA  Wills  Act,  which  was  not  intended  to  enlarge 
a  testator's  power,  only  to  regulate  its  exercise,  Alangmanjari  Dabee 

V.  Sonanonee  Dahecy  I.  L.  E.  8  Calc.  637. 

A  person  claiming  under  a  will  in  the  Mofussil  is  not  generally 
obliged  to  obtain  probate.  See  above,  p.  226.  Act  V.  of  1881  how- 
ever, by  Sec.  4,  makes  the  executor  or  administrator  of  the  deceased 
his  legal  representative,  and  vests  the  property  in  him.  By  Sec.  2  of 
the  same  Act,  Chaps.  II.  to  XIII.  thereof  apply  in  the  case  of  **  every 
flindft,  Buddhist  and  person  exempted  under  Sec.  332  of  the  Indian 
Saccession  Act,  1865,  dying  before,  on  or  after  Ist  April  1881." 
Again  it  is  provided  "  that  except  in  cases  to  which  the  HindA  Wills 
Act,  XXI.  of  1870,   applies,   no  Court  in   any  local   area  (in  the 

Mofassil) shall  receive  applications   for  probate  or   letters    of 

administration  until  the  local  Government  has,  with  the  previous 
sanction  of  the  Grovernor  General  in  Council,  by  a  notification  in  the 
Official  Gazette  authorized  it  so  to  do."  The  High  Courts  are,  as  to 
snch  areas,  similarly  restricted.  Now  Act  XXI.  of  1870  in  a  sense 
applies  to  all  wills  made  by  Hindus,  &c.,  in  the  towns  of  Bombay 
and  Madras,  but  it  does  not  apply  to  those  made  in  the  Mofussil, 
except  so  far  as  they  relate  to  immoveable  property  within  the 
presidency  towns.  The  result  seems  to  be  that  until  the  issue  of 
the  requisite  Notifications  the  law  in  the  Mofussil  remains  what  it 
was,  while  in  the  Presidency  towns  the  new  legislation  applies  to  the 
estates  of  all  classes  of  natives.  When  the  Notification  has  been 
issued  in  Bengal  the  whole  Act  will  operate  generally  there  along 
with  Act  XXI.  of  1870,  but  in  Bombay  and  Madras  the  Act  of  1870 
is  limited  to  the  Presidency  towns.  In  those  towns  therefore  the 
provisions  of  the  two  Acts  will  operate  together,  while  in  the  Provinces 
Act.  Y.  of  1881  will  operate  alone  from  the  1st  April  1881  condition- 
ally on  the  notification  required  by  Sec.  2  having  been  made.  The 
provisions  of  Sec.  52  of  Act.  V.  of  1831  are  repeated  verbatim  in  Act 

VI.  of  1881,  Sec.  2,  as  an  addition  (Sec.  235  A)  to  Act  X.  of  1865,  and 
other  provisions  are  made  with  regard  to  "  District  Delegates." 
The  tangle,  here,  of  exemptions,  exceptions,  provisos  and  conditions 
is  such  as  will  afford  a  useful  exercise  to  the  perspicacity  of  students 
of  the  law.  As  to  testators,  the  words  of  H.  H.  Wilson  (Works,  V. 
68)  may  be  quoted :  '*  If  the  Hindi!is  are  to  be  authorized  to  make 
wills,  they  should  be  instructed  how  to  make  them  and   not  be 

snfiered   to make  the  arrangements  which    they    contemplate 

subject  to  improbable  or  impracticable  conditions." 
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appeal,  and  the    ultimate  decision  was  based  on  different 

As  to  the  conatraction  of  Hindis'  wills,  «ee above,  pp.  184, 224,  229, 
668.  Such  words  as  "  putra  paotr&di  krame "  and  **  naslan  b4d 
naslan,*'  though  primarily  importing  the  male  sex  yet  included 
females  as  heirs  to  either  males  or  females,  Ram  Lai  Mookei-jee  v. 
Secretary  of  State  for  India,  L.  R.  8  I.  A.  46. 

The  usual  notions  and  wishes  of  Hiiidds  with  regard  to  the  devo- 
lution of  property  may  properly  be  taken  into  consideration,  Moidvie 
Mahomed  v.  Shevukram,  L.  R.  2  I.  A.  7.  Compare  Manikldl  Atmardm 
V.  Manchershi  Dlnsha,  I.  L.  R.  1  Bom.  2^59;  see  above  pp.  183,  184,205. 

A  bequest  to  a  class  not  completely  ascertained  and  existing  at  the 
testator's  death  fails  as  to  those  even  who  do  exist,  according  to  Souda- 
miney  Dossee  v.  Jogesh  Chunder  Dutt,  I.  L  R.  2  Calc.  262 ;  Kherode- 
money  Dossee  v.  Dhoorgamoney  Dosseet  I.  L.  R.  4  Calc.  455.  The 
provisions  of  Sees.  102  and  103  of  the  Indian  Succession  Act,  X.  of 
1865,  do  not  apply  to  the  Mofussil,  but  do  apply  to  the  town  of 
Bombay  under  Act  XXI.  of  1870.  The  references  to  the  HindA  law 
in  the  latter  of  the  two  cases  just  cited  seem  to  show  that  those 
qualified  at  the  testator's  death  might  take,  but  the  decisions  point 
the  other  way.     Comp.  pp.  183  ss. 

According  to  the  English  Statute,  3  and  4  Wm.  IV.  C.  106.  an 
heir  who  is  also  a  devisee  takes  in  the  latter  character. 

The  present  freedom  of  devise  in  England  is  of  quite  recent  origin. 
Before  the  Conquest  a  man  might  dispose  as  he  pleased  of  his  own 
acquisitions,  though  his  devise  of  book-land  was  usually  precatory 
on  account  of  the  temporary  character  of  his  interest  as  strictly 
Tiewed.  After  the  Conquest  "  till  modern  times  a  man  could  only 
dispose  of  one-third  of  his  moveables  from  his  wife  and  children, 
and  in  general  no  will  was  permitted  of  lands  till  the  reign  of  Henry 
the  Eighth,  and  then  only  for  a  certain  portion ;  for  it  was  not  till 
after  the  Restoration  that  the  power  of  devising  real  property  became 
80  universal  as  at  present,"  Kerr's  Blackstone,  II.  p.  11.  The  Latin 
nations  adopted  the  Roman  Law  system  of  testaments  much  more 
readily  ;  the  older  German  Law,  as  reported  by  Tacitus,  was  simply 
Heredes  iuccessoresque  sui  cuiqus  liben  et  nullum  iestamenlum. 
The  customary  equal  partition  of  lands  under  the  law  of  gavelkind 
seems  to  have  been  limited  to  the  undivided  estate,  and  over  this 
by  the  old  Common  Law  a  father  had  not  a  power  of  free  devise, 
which  indeed  is  manifestly  opposed  to  rights  of  equal  partition 
See  for  the  Saxon  Law,  Elton,  Tenures  of  Kent,  74;  and  comp. 
infra,  Bk.  II.  Chap.  I.  Sec.  2,  Q.  4.  The  custom  of  the  City  of 
London  down  to  1725  allowed  a  freeman  to  deal  by  way  of  devise 
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grounds,  (a)  The  views  above  stated  are  conformable  to 
those  set  forth  by  8ir  T.  Strange,  H.  L.  193  and  204,  the 
aathority  quoted  by  whom,  however,  is  not  applicable.  In  a 
Bengal  case  effect  was  refused  to  a  father's  deed  of  parti- 
tion which  had  not  been  carried  out  by  actual  distribution 
in  his  life,  (b)  Conversely  when  a  testator  had  bequeathed 
his  business  to  his  sons,  but  had  directed  that  there  should 
be  no  partition  for  20  years,  the  latter  direction  was  held  re- 
pugnant, and  the  sons  entitled  to  immediate  partition,  (c) 

with  only  the  half  or  one-third  equal  to  the  half  or  one-third 
which  it  ^ve  to  his  widow  and  to  his  children  even  of  his  personal 
property,  Vin.  Abt.  Customs  of  London.  Thus  the  notions  of  the 
Hindus  were  substantially  those  of  the  English  until  a  comparatively 
recent  time. 
{a)  See  Lakshmibdi  v.  Ganpat  Moroba,  5  Bom.  H.  C.  R.  128  0.  C  J. 
{b)  Bhowannychurn  v.  Heirs  of  Ramkaunt,  2  0.  S.  D.  A.  R.  202. 
This  case  may  be  referred  to  another  principle,  see  below.  Sec.  4  D» 
but  it  shows  that  the  mere  volition  of  the  father  was  not  held  by 
itself  to  create  the  desired  jural  relations. 

(c)  Mokoondo  Lall  v.  Gonesh  Chunder,  I.  L.  R.  1  Calc.  104.  His 
inculcation  of  joint  enjoyment  is  no  bar  to  a  suit  for  partition.  Raja 
Sooranany  Venkatapetlyrao  v.  jR.  5.  Ramchandra,  1  M.  S.  D.  A.  Deo. 
495.     So  Macn.,  Cons,  on  H.  L.  323;  see  above,  pp.  178, 182,  195. 

The  Madras  High  Court  allows  a  gift  but  not  a  bequest  by  an 
undivided  coparcener,  Vitla  Battel  v.  Yamenamma,  8  Mad.  H.  C,  R.  6. 
The  latter  it  thinks  prevented  by  the  survivorship.  This  principle 
was  recognized  by  the  Privy  Council  in  Saraj  Bunsi  Eoer  v.  Shivparsad 
Singh,  L.  R.  6  I.  A.  88.  In  Bombay  the  gift  of  undivided  property 
by  a  joint  coparcener  is  illegal,  see  Privy  Council  in  Lakshman  Bada 
Naik  T.  BamchundeTy  L.  R.  7  I.  A.  181.  A  father  in  an  undivided 
family  cannot  dispose  by  will  of  his  undivided  share  without  the 
consent  of  his  co-sharers,  ih.  The  alienation  by  gift  where,  as  in 
Madras,  that  is  admitted,  is  founded  on  a  parcener's  right  to  par- 
tition and  dies  with  him,  the  title  of  the  other  po- sharers  vesting  by 
sorvivorsbip  at  the  moment  of  his  death.  The  6&stris  denied 
any  power  of  disposal  before  partition  in  Bajee  Sudshei  v. 
Pandoorung,  2  Morr.  93.  According  to  these  cases  the  father's 
declaration  of  will  would  be  inoperative,  except  after  partition  op  to 
effect  it  in  his  own  case. 

A  joint  tenant  under  the  English  Law  has  not  a  devisable  intereit, 
Co.  Lit.  185  b. 
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§  4  c.  2.  Ore  it-grandson. — Devala  says/' Partition  among 
nndivided  parceners  and  among  reunited  parceners  extends 
to  the  fourth  in  descent  from  a  common  ancestor/'  The 
case  of  a  great-grandson  is  not  otherwise  expressly  dealt 
with  in  the  Hindi!  law  books  except  in  a  rather  obscure 
passage  of  K%&yana  quoted  by  the  Vlramitrodaya,  (a)  but  it 
rests  on  the  same  principle  as  that  of  the  grandson,  viz.,  on 
the  doctrine  of  representation,  (b) 

§  4  c.  3.  Minors. — In  the  case  of  minor  coparceners,  it 
would  certainly  tend  to  convenience,  if  the  doctrine,  ap- 
parently upheld  by  the  Madras  and  Bombay  High  Courts,  (c) 
that  a  minor  coparcener  is  to  be  represented  in  partition  by 
his  guardian,  could  be  based  on  any  explicit  texts.     All,  how- 

(a)  Transl.  p.  72. 

(b)  "The  great-grandson's  son  is  not  entitled  to  any  share." 
Vlram.  loc.  ciL 

(c)  NaLlappa  Reddi  v.  Balammdl  et  al,  2  Mad.  H.  C.  R.  182,  quoted 
in  Ldkahmibai  v.  Gunpat  Moroha  et  al,  5  Bom.  H.  C.  R.  0.  C.  J.  p.  128. 
Every  minor  is  to  be  gaarded  by  the  King,  Coleb.  Dig.  Bk.  V. 
T.  449;  2Str.  H.  L.  72. 

Minority  now  ceases  at  18  years  of  age.  Act.  IX.  of  1876. 

A  goardian  may  sell  a  portion  of  a  minor's  property  to  maintain  a 
suit  beneficial  to  the  minor,  Qanga  Prasad  et  al  v.  Phool  Singh  et  oZ, 
10  0.  W.  R.  106.  Compare  the  cases  of  Lalla  Bunseedhur  v.  Koonwar 
Bindeseree  Dutt  Singh,  10  M.  I.  A.  454,  and  Dharmdji  Vdmati  et  <d 
V.  (rurrdv  Shrinivds  et  al,  10  Bom.  H.  C.  R.  311 ;  Taikom  Devji  v.  Aha, 
Beng.  H.  C.  P.  J.  1878,  p.  126.  The  minor  is  bound  by  a  compromise 
made  in  good  faith,  Baboo  Lekraj  v.  Baboo  Mahtab  Chand,  14  M.  I. 
A.  393. 

When  an  administrator  has  not  been  appointed  under  Act  XX.  of 
1864  a  goardian  ad  litem  of  a  minor  may  be  appointed  under  Section 
443  of  the  Code  of  Civil  Procedure,  Act  XIV.  of  1882,  Jadouo  Mulji  v. 
Chhagan  Raichand,  I.  L.  R.  5  Bom.  306.  The  office  of  administrator 
or  of  guardian  ad  litem  cannot  be  imposed  on  a  person  unwilling  to 
accept  it,  Bdbdji  bin  Kusdji  v.  Maruti,  11  Bom.  H.  C.  R.  182  S.  C, 
I.  L.  R.  6  Bom.  310,  An  officer  of  the  Court  may  be  appointed 
guardian,  and  being  appointed  remains  subject  to  the  jurisdiction, 
iee  Act  XV.  of  1880,  Sec.  3,  cl.  (b). 

The  Minors'  Act  for  the  Bombay  Presidency  is  Act  XX.  of  1864. 
But  this,  it  has  been  held,  does  not  enable  the  Civil  Court  under 
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ever,  that  can  be  deduced  from  the  original  authorities  appears 
to  be  that  the  interests  of  the  minor  shall  be  duly  regarded, 
and  shall,  if  necessary,  be  protected  by  the  sovereign  power. 
His  position  is,  in  fact,  declared  to  be  analogous  to  that  of 
absentees,  and  the  rules  proceed  on  the  assumption  that  his 
assent  or  that  of  a  guardian  for  him  is  not  essential,  (a)  The 
minor  must  not  be  injured  by  any  unconscientious  dealing. 
Mr.  Colebrooke,  in  an  opinion  (jupted  at  2  Str.  H.  L.  360, 
says,  that  "  the  sovereign  or  his  representative,  as  guardian 
of  the  minor,  is  competent  to  authorise  a  partition,"  and  for 
this  opinion  he  refers  to  a  text  of  Katy&yana,  Coleb.  Dig,, 
Bk.  V.  Chap.  VIII.,  T.  453.  But  this  text  points  to  the 
necessity  of  protecting  the  minor's  interest,  if,  contrary  tp 
the  ethical  obligation  to  remain  undivided  during  the  minor- 
ity, (6)  a  partition  should  actually  be  made  by  the  adult 
coparceners,  rather  than  to  any  necessity  for  an  assent 
expressed  on  behalf  of  the  minor,  (c)     This  text,  indeed,  and 

ordinary  circumstances  to  take  charge  of  an  infant's  share  in  undi- 
vided property,  Shivji  Hasam  et  al  v.  Datu  Mavjl^  12  Bom.  H.  0.  R. 
281.  So  under  Act  XL.  of  1858,  Sheo  Nundun  Singh  v.  Musst, 
Ghu-nsam  Kooeree^  21  C.  W.  R.  144.  A  different  view  however  seems 
to  have  been  taken  by  the  Judicial  Committee  in  Doorga  Persad  v. 
Baboo  Keshav  Persad,  I.  L.  R.  8  Gal.  656.  See  bolow,  p.  674,  note  {e). 
The  natural  father  is  not  the  proper  guardian  of  an  adopted  infant 
so  long  as  either  of  his  adoptive  parents  lives,  Lakshimhai  v. 
Shridhar  Vasudeo  Takle,  I.  L.  R.  3  Bom.  1.  The  Bombay  Minors* 
Act,  XX.  of  1864,  is  not  superseded  by  the  provisions  of  the  Code  of 
Civil  Procedure,  Act  XIV.  of  1882,  Murlidhar  v.  Supda,  L  L.  B.  3 
Bom.  149. 

(a)  Viramitrodaya,  quoted  below,  Bk.  II.  Chap.  I.  Sec.  I,  Q.  7 ;  2 
Str.  H.  L.  341,  348. 

{b)  But  only  during  the  minority,  as'  generally  **  a  partition  is 
fiavoarably  viewed  by  the  Hindd  religion  and  law ;  *'  The  Judicial 
Committee  in  Juggut  Mohinee  Dossee  v.  Miisst.  Sokheemoney  Dossee,  14 
M.  I.  A.  at  p.  303. 

(e)  To  the  guardianship  the  paternal  male  kindred  have  the  pre- 
ference, 2  Str.  H.  L.  74.     Any  one  may  come  forward  as  a  next 
friend  for  an  infant,  ib.  79.    A  relative  is  to  be  preferred,  ib.  80. 
85  H 
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the  one  preceding  it,  with  their  accompanying  commentaries, 
imply  a  valid  partition  by  the  will  of  the  adults  alone,  (a) 

A  partition,  demanded  on  behalf  of  a  minor  by  his  guar- 
dian or  friends,  cannot  usually  be  enforced  against  the  will 
of  the  adult  coparceners.  But  such  a  demand  may  be  en- 
forced, when  it  is  necessary  to  prevent  malversation  or 
jeopardy  to  the  minor^s  interests.  (6)  This  opinion  has  been 
expressed  by  Mr.  Colebrooke  also  in  the  passage  quoted 
above ;  but  it  rests  on  the  reason  of  the  law,  not  on  any 
express  texts.  In  the  case  of  Oovind  Ramchandra  v.  Moro 
Raghunath,  (b)  reference  is  made  to  Sheo  Nundun  Singh 
V.  Musst  Ohwisam  Kooevj  (c)  and  to  Shivji  Hdsam  et  al  v. 
Datu  Mdvji  Khojd,  (d)  and  the  rule  is  repeated  that  '^when 
the  joint  property  of  an  undivided  family  governed  by  the 
Mitakshara  law  is  enjoyed  in  its  entirety  by  the  whole  family, 
and  not  in  shares  by  the  members,  some  of  whom  are  adults, 
one  member  has  not  such  an  interest  therein  as  is  capable  of 
being  taken  charge  of,  and  separately  managed,  under  the 
provisions  of  the  Minors*  Act  (XX.  of  1864).'*  (e)  In  the 
same  case  the  District  Judge  was  directed  to  report  whether 

(a)  Kandasdmi  v.  Doralsdmi  Ayyar,  I.  L.  R.  2  Mad.  at  p.  323,  refer- 
ring to  2  M.  H.  C.  R.  and  to  Ap'pof>ier's  case,  11  M.  I.  A.  75. 

{b)  App.  No.  I.  of  1875  (under  Act  XX.  of  1864),  Bom.  H.  C  P.  J. 
F.  for  1875,  p.  261 ;  Scdmiydr  Piltai  v.  CJwkkaUngam  Pillaiy  1  Mad. 
H.  0.  R.  105  ;  AUmel  Ammdl  v.  ArtmdcheUam  Pillai  et  al,  3  ibid.  69 ; 
and  Kdmdkshi  Ammdl  v.  Chidambara  RedJi  et  al,  3  ibid,  94> ;  2  Str.  H. 

E.  310,  362. 

(c)  21  C.  W.  R.  p.  143  C.  R. 

(rf)  12  Bom.  H.  C.  R.  p.  281  (S.  A.  No.  316  of  1872). 
{e)  See  also  Bhdgirthibdi  v.  Sadashiv,  Bom.  H.  C.  P.  J.  F.  1881,  p. 
155,  and  Samatsang  v.  Shivasangji  and  Ramasangji,  Bom.  H.  C.  P.  J. 

F.  1882,  p.  404.  Bub  in  Doorga  Parsad  v.  Baboo  Keshao  Parsad,  I.  L. 
R.  8  Calc.  656,  the  Judicial  Committee  say  :  **  It  is  clear  that  the 
manager  of  an  estate,  although  he  may  have  the  power  to  manage 
the  estate,  is  not  the  guardian  of  infant  co-proprietors  of  that  estate 
for  the  purpose  of  binding  them  by  a  bond  as  Hur  Nandan  did,  or 
for  the  purpose  of  defending  suits  against  them  in  respect  of 
money   advanced    with    reference    to    the    estate.     Act    XL.    of 
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on  inqairy  it  seemed  probable  that  the  minor  would  benefit 
by  a  sait  for  partition  brought  against  his  uncles^  against 
whom  no  '^  special  instance  of  malversation/'  it  was  said, 
bad  been  alleged.  In  Meghashdm  Bhavdnrdo  v.  Vithalrdo 
Bhavdnrdo,  (a)  it  had  been  said,  "  No  doubt,  the  claim  for 
partition  advanced  on  behalf  of  a  minor  is  one  that  must 

in  every  case  be   closely  scrutinized Its    result 

mast  in  each  instance  depend  on  the  view  that  the  Court 
below  takes  of  the  evidence  as  rendering  a  partition  neces- 
sary or  not  for  the  protection  of  the  minor's  interests.''  (6) 
A  minor  who  has  been  used  unfairly  in  a  partition  may 
repudiate  it  on  attaining  his  majority  or  within  a  reasonable 

1858 shows    that   Sheo   Nundan   Persad,   though    he   was 

a  co-proprietor  and  manager  of  the  estate,  was  not  the  gaardian  of 
the  infants  who,  according  to  the  Act,  were  subject  to  the  jurisdiction 

of  the  Civil  Court No  certificate  was  obtained  by  Sheo 

Nandan  Persad ;  and  although  it  is  stated  that  he  was  guardian  to 
the  infants  he  clearly  was  not  the  legal  guardian,  and  had  no  right  to 
defend  that  suit  in  their  names/*  Hence  it  would  seem  a  manager* 
to  enable  him  to  act  for  his  infant  co-sharers,  must  take  out  a  certifi- 
cate of  guardianship,  though  the  Court  cannot  on  an  application  under 
the  Minors'  Act,  XX.  of  1864,  remove  the  adult  managing  member  from 
the  control  of  the  estate  and  business  in  which  he  and  all  the  mem- 
bers of  the  family  are  interested.  See  Bdbdji  Shriniwds  v.  Sheshgir 
Bhimaji,  I.  L.  B.  6  Bom.  593.  The  view  of  the  High  Courts  has  been 
that  jurisdiction  expressly  given  to  the  Civil  Courts  did  not  neces- 
sarily affect  the  ordinary  relations  of  a  Hind  A  family,  and  that 
before  a  partition  there  is  no  distinct  property  of  the  minor  of  which 
the  manager  has  charge.  All  possess  together,  the  manager  admin- 
isters. See  Appovier*s  case,  11  *M.  I.  A.  75;  Ramchundra  Duit  v. 
Chuudar  Coomar  Mundal,  13  M.  I.  A.  at  p.  198.  Qirdhari  LaVs  case, 
L.  B.  1  I.  A.  at  p.  229  ad.  fin.  As  to  the  representation  of  minors 
in  suits  8ee  further  Act  XV.  of  1880,  Sec.  3,  cl.  (b) ;  Act  XIV. 
of  1882,  Sec.  440  ss ;  Jadow  Mulji  v.  Chhagan  Raichand,  I.  L.  B.  5 
Bom.  306  ;  Babajl  v.  Maruti,  ib.  310,  S.  C.  11  Bom.  H.  C.  R.  182. 

(a)  S.  A.  No.  148  of  1871,  decided  on  the  14th  of  September  1871 
(Bom.  H.  C.  P.  J.  F.  for  1871). 

(6)  In  England  a  sale  under  the  Partition  Act  sought  on  behalf 
of  an  infant  will  not  be  allowed  unless  it  is  for  his  benefit,  Bimiug' 
t(m  V.  HarOey,  L.  B.  14  C.  D.  630. 
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time  afterwards,  (a)  Where  partition  would  be  detrimental 
to  the  shares,  the  Court,  it  has  been  held,  can  refuse  to 
decree  a  division,  (b)  But  a  sonlewhat  different  view  was 
taken  in  Ram  Pershad  Narain  v.  The  Court  of  Wards,  (c)  See 
further  upon  this  point  in  Bk.  II.  Chap.  III.,  Sec.  1,  Q.  1. 

§  4c.  4.  Absentees. — The  absence  of  one  or  more  coparceners 
does  not  bar  partition,  (d)  if  it  is  diesired  by  the  coparceners 
present,  (e)  All  that  the  law  requires  is  that  their  equitable 
shares,  like  those  of  the  minors,  be  set  apart  in  the  division. 
For  the  definition  of  what  constitutes  absence  in  a  foreign 
country,  enabling  the  coparceners  present  to  dispense  with 
any  expression  of  assent  on  the  part  of  the  absentee,  see  1 
Str.  K.  L.  188;  Coleb.  Dig.,  Bk.  II.,  Chap.  III.,  T.  26 
and  27.  The  great  change  of  circumstances  that  has  occur- 
red in  recent  times  would  make  it  necessary,  for  practical 
purposes,  to  fall  back,  in  this  case  as  in  others,  on  the 
reason  of  the  law,  the  essential  part  of  which  here  is 
evidently  the  supposed  impossibility  of  communicating  with 
the  absent  co-sharer.  T'he  remarks  of  Sir  T.  Strange,  L  c, 
as  to  the  periods  of  twelve  and  twenty    years,  appear    to 

(a)  Kallee  Sunkur  Saunyal  et  al  v.  Denendro  Nath  Saunyal  et  al;  23 
C  W.  R.  68  C.  R ;  Dharmdji  et  cd  v.  Gurrav  Shriidvas  et  al,  10  Bom. 
H.  C.  R.  311. 

(6)  Durbaree  Sing  et  al  v.  Saligrarfi  et  al,  7  N.  W.  P.  R.  271. 

(c)  21  C.  W.  R.  182. 

{d)  Viramitrodaya,  quoted  below,  Bk.  II.  Chap.  I.  Sec.  1,  Q.  7. 
The  Smriti  Chandrikft,  Chap.  XIII.  p.  21  ss,  says  that,  when  a  par- 
cener haviug  absented  himself,  the  other  parceners  have  divided  the 
property  in  ignorance  of  his  existence,  he  on  his  return  is  entitled 
to  only  half  a  share.  Brihaspati  is  cited  to  this  effect,  but  the 
passage  is  really  inconsistent  with  others  which  follow. 

(e)  As  to  the  presumption  of  death  in  the  case  of  a  person  not 
heard  of,  this  arises  in  the  case^  of  one  who  went  away  at  less 
than  forty  years  old  after  20  yeats,  at  less  than  sixty  years  after  15 
years,  at  any  greater  age  after  12  years.  The  authorities  however 
vary,  see  1  Str.  H.  L.  188,  2  ib.  237,  316 ;  Steele,  L.  C.  34 ;  MiMst. 
Anwidee  Koonwur  v.  Khedoo  Led,  l4  M.  1.  A.  412.  For  the  present 
law  see  Act  1.  of  1872,  Sections  107^  108. 
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refer  to  the  propriety  or  impropriety  of  a  distribution  of  the 
property,  without  reserving  the  absentee's  share.  There  is 
no  text  which  enjoins  the  postponement  of  the  division  for 
the  advantage  of  an  absentee,  and  his  interests  are  otherwise 
sufficiently  protected.  The  descendants  of  an  absentee  may 
claim  down  to  the  seventh  degree,  {a) 

§  4c.  5.  Wives,  Mothers ,  SfC, — Wives,  mothers,  grand- 
mothers, sisters,  &c.,  the  female  members  of  a  united  family, 
entitled  to  shares  on  partition, (6)  are  still  not  invested  with 
any  power  to  demand  a  partition  of  the  estate,  (c)  This  disabi- 
lity rests  on  the  principle  that  males  alone  in  a  united  family 
are  regarded  as  heirs,  with  rights  untransferable  to  femiales. 
The  source  of  the  right  of  females  to  a  share  on  partition  is 

(a)  2  Str.  H.  L.  329;  Moro  Vishvanath  et  al  v.  Ganesh  Vithal  et  al, 
10  Bom.  H.  C.  R.  444.  As  to  Limitatioii,  see  above,  p.  633  (c),  and 
Sec.  4  D. 

It  was  formerly  a  rale  in  most,  if  not  in  all  parts  of  India,  that  a 
tenant  of  laud  paying  assessment  to  the  government  as  proprietor  or 
qoasi-proprietor  might  abandonlhe  land  for  an  indefinite  time  daring 
which  the  Government  ooald  dispose  of  it  for  the  benefit  of  the 
revenue,  bat  sabject  always  to  a  resamption  of  his  former  rights  by 
the  absentee  On  his  ret  am.  See  Bhciskarappa  v.  The  Collector  of 
North  Cdn'ira,  I.  L.  R.  3  Bom.  626.  Appa  v.  Juggoo,  1  Morr.  67; 
above,  p.  172 ;  and  below.  Sec.  6  B.  As  to  the  disposal  of  a  share  of 
a  village  daring  the  absence  of  a  sharer  by  his  co-sharers,  see 
Sirdar  Sidney  v.  Piran  Singh,  I.  L.  R.  3  All.  458.  The  partition  binds 
absentees  who  have  been  efifectively  represented,  Sakhdrdm  Bhdrgao  v. 
Rdmchandram  Bhdskar,  Bom.  H.  C  P.  J.  1881,  p.  280. 

(6)  This  right  arises  on  a  partition  whether  voluntary  or  enforced 
by  a  creditor  or  purchaser  in  execution,  Bilaso  v.  Dinanath,  I.  L.  E. 
8  All.  88. 

(c)  In  Bengal  a  grandmother  not  a  party  to  a  partition  suit  was 
allowed  to  sue  the  parceners  in  order  to  secure  her  share  along  with 
the  grandsons  and  grand-daughters,  Sibbosoondery  Dabia  v.  Bus' 
sooimUty  Dabia,  I.  L.  R.  7  Calc.  191.  Her  right  to  a  share  is  again 
recognized,  Badri  Roy  v.  Bhugwat  Narain,  I.  L.  R.  8  Calc.  649.  The 
position  of  sisters  in  the  line  of  heirs  is  by  Nanda  Pandita  and 
B^lambbatta  fixed  as  next  after  that  of  brothers  for  reasons  {see 
Coleb.  Mit.  Chap.  II.  Sec.  4,  pi.  1  note ;  Stokes,  H.  L.  B.  443,)  rejected 
by  the  Privy  Coancil  in  Thahoorain  Sahiba  v  Mohan  Loll,  11  M.  I.  A. 
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the  necessity  to  secure  for  them  a  certain  provision,  which 
otherwise  might  fail.  In  Bengal  it  has  been  ruled  (a)  that  the 
widow  of  a  member  of  a  united  family  may  claim  a  partition, 
the  concession  of  which  rests  in  the  discretion  of  the  Court. 
There,  however,  the  widow  of  an  undivided  coparcener  inherits 
his  share,  (b)  on  failure  of  sons,  grandsons,  and  great-grand- 
sons, though  she  has  only  the  life  enjoyment  of  the  property, 
except  under  special  circumstances,  (c)  Under  the  law  of 
the  Mitsikshar^  she  succeeds  only  to  a  separated  coparcener. 

at  p.  402,  but  deriving  some  supporfc  from  the  use  of  the  word  Saiitdna 
=  issue,  in  Sec.  5,  pi.  4  (Stokes,  H.  L.  B.  446),  compared  with  Sec.  2, 
pi.  6,  {ibid.  441)  and  Sec  11,  pi.  9  {ibid.  460).  The  right  of  sisters  to 
an  equal  share  seems  to  be  recognized  in  the  passage  of  Manu  IX. 
212,quoted  in  the  Mit&kshar&,  Chap.  II.  Sec.  9,  para.  12  (Stokes,  H.  L. 
B.  454).  See  also  mrada,  Pt.  II.  Chap.  XIII.  si.  13.  But  Mana 
IX.  118,  is  different.     See  above,  pp.  464,  468. 

The  mother  of  two  out  of  four  sons  of  one  father  is  entitled  on  par- 
tition to  maintenance  from  all  four,  Musst.  Muncha  v.  Brijbooken  et  ci. 
Bom.  Sel.  Ca.  p.  1.  But  according  to  Vijii&nesvara,  *  It  is  a  mere 
error  to  say  that  the  wife  takes  nothing  but  a  subsistence  from  the 
wealth  of  her  husband  (who*  died  leaving  no  issue),  and  though  she 
cannot  demand  a  partition,  she  is,  when  a  partition  is  made  by  the 
sons,  entitled  as  their  father's  widow  to  a  share  equal  to  one  of  theirs^ 
as  his  unmarried  daughter  to  one-fourth  of  a  share,  Mit.  Chap.  I.  Sec. 
7  (Stokes,  H.  L.  B.  397),  Chap.  II.  Sec.  1.  pi.  31  (Stokes,  H.  L.  B. 
436).  See  below,  Rights  and  Duties  arising  on  PARTmoN ;  Lalljeet 
Singh  v.  Eaj  GoomarSinghy  12  B.  L.  R.  373,  383 ;  Joioonath  Bey  Sircar 
et  al  V.  Brojonath  Dey  Sircar  et  al,  ibid.  385;  Ramappa  Naiken  v. 
Sithamdl,  I.  L.  R.  2  Mad.  182,  186.  In  the  last  case  it  is  pointed  out 
that  according  to  the  Smriti  Chandrik&  the  share  or  portion  allotted 
to  a  mother  is  not  to  be  regarded  strictly  as  d&ya,  seeing  she  had  uot 
an  ownership  in  it  before.    See  above,  p.  238. 

In  England  the  Court  in  dealing  with  a  suit  for  partition  will 
regard  the  equitable  rights  of  all  persons  interested  in  the  estate, 
Rowlands  v.  Evans,  30  Bea.  302 ;  Davis  v.  Turvey,  32  ibid.  554. 

(a)  SoudamineyVossee  v.  Jogesh  Ohunder  Duit  et  al,  I.  L.  R.  2  Oalc.  262. 

{b)  D&ya  Bh&ga,  Chap.  XI.  Sec.  1,  pi.  19,  44,  66;  Stokes,  H.  L.  B. 
308,  315,  320. 

(c)  Ibid.  pi.  62;  Stokes,  H.  L.  B.  321. 
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Even  in  Bengal  (a)  it.  seems  to  have  been  admitted  that 
there  were  no  reported  decisions  in  favour  of  the  widow's 
right,  though  it  had  apparently  been  recognised  in  numer- 
ous unreported  cases.  What  is  said  in  the  same  judgment 
as  a  reason  for  decreeing  partition,  "  Otherwise  she  would 
be  unable  during  her  life  to  improve  the  heritage  of  her 
children/'  these  children  being  daughters,  implies  the  suc- 
cession of  the  daughters,  who  also^  according  to  the  Mitlik- 
shara  law,  would  be  excluded  in  a  united  family.  Their 
saccession  in  Bengal  would  rest  on  their  being,  in  the  event 
of  their  survival,  the  next  heirs,  at  the  death  of  their  mother, 
to  her  husband,  their  father. 

§  4c.  6.  Disqualifications  for  demanding  a  separation. — 
Disqualifications  to  inherit  operate  equally  to  exclude  from  a 
share  on  partition,  and  consequently,  from  the  right  to 
demand  a  separation.  The  maintenance  (6)  of  the  excluded 
members  must  be  provided  for.  (c) 

Accordini?  to  Strange,  Man.  H.  L.  Sec.  319,  a  person  who 
has  fraudulently  concealed  a  portion  of  the  family  property, 
loses,  on  discovery  of  such  fraud,  his  right  to  a  share.  Sir 
T.  Strange  also,  in  H.  L.  Vol.  1,  p.  232,  seems  to  be  of 
opinion,  that  the  Mitakshar^,  Chap.  I.  Sec.  2,  paras.  4,  5, 
and  12,  (d)  agrees  with  this  rule,  which  is  certainly  laid 
down  by  Manu,  IX.  213.  But  with  regard  to  the  Mitdk- 
8har4,  it  would  seem  that  the  paras.  4 — 12  do  not  refer  to 
the  loss  of  the  right  to  a  share  in  case  of  fraud  practised 
by  a  co-sharer,  but  to  the  criminality  of  the  act  only.  The 
anthor  first  states  the  positive  rules  regarding  the  treatment 
of  fraudulently  concealed  and  recovered  property  in  paras. 
1 — 8,  and  then  he  goes  on  to  combat  the  opinion  held  by 
Bome  Hindu  lawyers,  that  such  a  concealment  of  property 

(a)  Pohhnarain  ei  al  v.  Mtisst.  Seesphool,  3  C  S.  D.  A.  R.  114. 
(6)  See  Book  I.,  Introduction,  pp.  153,  248,  andBk.  I.  pp.  576,  578. 
(c)  See  below,  *  Liabiuties.' 
{d)  Stokea,  H.  L.  B.  377,  380. 
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by  a  coparcener  is  not  criminal.  He  is  forced  to  do  this, 
because  the  text  of  Yajnavalkya  does  not  touch  on  the  point, 
and,  for  the  same  reason,  he  is  also  forced  to  base  his 
arguments  on  the  verse  of  Manu  (para.  5),  though  the 
doctrine  contained  in  the  latter  is  partly  at  variance  with 
his  own.  The  argument  of  the  Mit&ksharft  has  been  under- 
stood in  this  manner  by  Mitramisra  also,  who,  after  repeating 
the  substance  of  Mit4kshar&,  1.  c.  paras.  1 — 12, adds: — (a) 

*' But  the  co-sharers  ought  not  to  inform  the  king,  (if  fraud  has 
been  committed  by  one  of  them).  But  even  if  an  information  has 
been  laid,  he  (the  king)  ought  to  cause  it  to  be  restored  by  kind 
exhortations  and  the  like.  For  K4ty&yana  gives  a  rule,  the  manifest 
object  of  which  is  to  enjoin  that  kindness  only  ought  to  be  used, 
saying : — *  He  (the  king)  shall  never  use  force  to  cause  the  restora- 
tion of  property  taken  away  by  a  relation.' " 

Hence  it  appears,  that  according  to  the  authorities  pre- 
vailing in  the  Bombay  Presidency,  a  co-sharer,  practising 
fraud,  does  not  lose  his  right  to  a  share.  The  same  has 
been  held  also  by  the  Mad.  S.  A.  in  G.  Lutchmeedavee  v. 
Narasimmah,  (5)  and  is  recognized  as  law  by  the  Smriti 
Cbandrik^,  Chap.  XIV.,  para.  4  ss,  and  by  Jaganndtha  in 
Colebrooke,  Dig.  Bk.  V.,  Commentary  on  T.  376,  and  on 
T.  378  ad  fin.  (c)  Compensation  may  betaken  in  a  partition 
for  flagrant  malversation,  {d) 

§  4d.  Will  to  effect  a  separation.-^The  will  of  the  united 
coparceners  to  eSect  a  separation  may  be 

1.  Stated  explicitly  ;  2.  Or  implied. 

1.  As  toexpress  tvill,  it  maybe  evidenced  by  documents,  (e) 
or  by  declarations  before  witnesses.  (/)    In  some  of  the  older 

(a)  Vtramitrodaya,  f.  220,  p.  2, 1.  4,  Transl,  p.  247. 

(b)  Reports  for  1858,  p.  118. 

(c)  The  Sarasvati  Vil&sa,  Sec.  784,  is  to  the  same  effect.  See  tho 
corrections  at  the  end  of  the  translation  of  that  work. 

(d)  iSee  below.  Sec.  7;  Steele,  L.  C  212. 

(e)  Borr.  Col.  Lith.  39,  Sli,  100 ;  Steele,  L.  C.  220,  221. 

(/)  A  partition  deed,  as  it  requires  registration,  is  inadmissible  in 
evidence  unregistered.  Unregistered  partition  may  however  be 
proved  by  other  evidence,  Govindaya  v.  Kodsur  Vetikapa  Hepd*;  Bom. 


Digitized 


by  Google 


w.n,HDl.]  SEPARATION   BY   EXPRESS   WILL.  681 

cases^  it  was  held  that  the  execution  of  a  deed  by  the 
coparceners  and  a  distribution  in  specie  were  not  merely 
evidence  of  a  partition,  but  were  essential  to  make  it  valid. (a) 
But  this  doctrine  has,  for  some  time,  been  abandoned,  and 
it  is  now  recognised,  that  all  which  would  be  evidence  of 
an  assent  or  expression  of  will  in  other  cases  would  be 
equally  so  in  a  case  of  partition,  {b)  and  that  the  expression 

H.  C.  P.  J.  F.  for  1880,  p.  210 ;  Kachubhoi  bin  Gulabchand  v.  Krish- 
nab<u,  I.  L.  R.  2  Bom.  635.  See  Act  III.  of  1877.  Sees,  17  and  50,  and 
the  cases  Biirjorji  v.  Muncherji,  I.  L.  R.  5  Bom.  143 ;  Rdmdsdmi  r. 
Rduidsdmi,  I.  L.  R.  5  Mad.  115. 

A  family  arrangement  with  respect  to  the  estate  must  be  given 
effect  to  when  proved,  Mcuiiappa  v.  Busvmntrao,  14  M.  I.  A.  24-. 

[a)  A  farikhat  or  deed  of  mutual  release  has  in  several  replies  of 
the  ^astris,  as  those  below,  Bk.  II.  Chap.  IV.,  been  thought  es- 
sential to  the  completeness  of  a  partition.  See  Oomedchuml  v.  Gunga- 
dhar,  3  Morr.  108.  It  was  required  by  the  custom  of  many  castes, 
see  Steele,  L.  C.  pp.  213,  214.  Similar  answers  were  given  in  some 
instances  to  Borradaile's  questions.  Generally  however  it  was 
deemed  only  one  of  tho  means  of  proof  important  on  account  of  its 
formality,  see  Steele,  L.  C.  56,  214,  and  could  be  replaced  by  separate 
residence  and  enjoyment  of  shares,  ib.  215.  (Art.  LXII.) 

In  Madras  the  mere  execution  of  releases  seems  to  have  been 
thought  insufficient  without  a  corresponding  severance  of  actual 
possession,  see  Nagappa  v.  Madtmdeey  M.  S.  D.  A.  Dec.  for  1853, 
p.  125 ;  Kuppanmaul  v.  Panchanadaiyaue,  M.  S.  D.  A.  Dec.  for  1859, 
p.  263-  But  when  the  intention  is  clear  neither  the  other  cases  cited 
nor  the  original  texts  exact  a  p*hysical  division  for  a  severance  of 
interests.  A  father's  deed  of  partition  was  held  inoperative  as  not 
having  been  acted  on,  but  it  may  have  been  thought  that  without 
action  a  unilateral  expression  of  will  was  incomplete,  Bhowamiy churn 
V.  Heirs  of  Ramkannt  BinsJioojea,  2  0.  S.  D.  A.  R.  202.  On  the  other 
hand  a  quiescent  enjoyment  of  a  particular  portion  of  the  once  united 
estate  for  19  years  was  held  to  imply  assent  to  a  partition  assigning 
that  portion  to  the  holder  of  it,  L'lnga  Mnlloo  Pitchama  v.  Lhtga 
Mulloo  Gonappahf  M.  S.  D.  A.  Dec.  for  1859,  p.  84  ;  and  generally  a 
partition  in  fact  is  as  binding  as  one  by  express  agreement,  Doe  dcm 
Gocalchandnr  Mitter  v.  Tarrachurn  Miiter^  1  Fult.  132 ;  i.  e.  it  may  be 
proved  by  oral  testimony  and  tho  conduct  of  the  parties  implying 
separation. 

(6)  Rungatna  v.  Atchama  et  al,  4  M.  I.  A.  at  p.  68 ;  Mantona  Raynparaj 
T.  Chekuri  VenJcaiaraj,  1   M.  H.  C  R.  100;  Apj[>oviei'  v.  Rama  Snbha 
86  a 
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of  will,  whether  immediate  or  implied,  is  the  sole  criterion 
of  division.  This  has  been  earned  so  far,  that,  where  a 
partition  had  been  planned  and  agreed  to  by  coparceners, 
but  not  actually  effected,  the  widow  of  one  of  the  copEurce- 
ners,  who  died  in  the  mean  time,  was  allowed  to  recover  the 


Aiyan  et  al,  11  M.  I.  A  75.  Partition,  not  by  metes  and  bounds,  may 
yet  be  effectual.  So  R,  S.  Vetikata  Gopala  Narasimha  Row  v.  R.  S. 
Lakshama  Venkama  Row,  13  M.  I.  A.  at  p.  139.  See  also  Mit.  Chap.  L 
Sec.  9,  para.  1  (Stokes,  H.  L.  B.  404) ;  May.  Chap.  IV.  Sec.  3,  para.  2, 
quoted  in  a  corrected  translation  under  Bk.  II.  Chap.  III.  Sec.  3,  Q.  5. 
In  the  case  of  R.  S.  Lakshma  Venkama  Row  v.  R.  8.  Venkata  Gopala 
Narasimlia  Row,  3  M.  H.  C.  B.  40,  and  in  Timama  Kom  Timapa  v. 
AmchimarU  Pat-maya,  S.  A.  No.  452  of  1874,  Bom.  H.  0.  P.  J.  F  for 
1875,  p.  257,  an  agreement  to  be  separate  was  held  to  constitute  a 
separation.  Indeed  "  the  question,  in  every  particular  case,  mast  be 
one  of  intention,  whether  the  intention  of  the  parties,  to  be  inferred 
from  the  instruments  they  have  executed  and  the  acts  they  have 
done,  was  to  effect  such  a  division  " ;  Doorga  Perahad  et  al  v.  Musst. 
Kundun  Koowar,  21  W.  R.  214  ;  S.  C.  13  B.  L.  R  235.  Rewun  Peraad 
V.  Musst.  Radha  Beeby,  4  M.  I.  A.  137,  recognised  a  partition  by  mere 
agreement  as  good,  though  made  during  subsistence  of  a  life-estate. 
In  the  case  of  Roopchund  v.  Phoolchund  et  al,  at  2  Borr.  670,  the  Zilla 
Judge  found  that  there  had  been  no  writing  executed,  but  "  that  the 
brothers  perfectly  understood  that  certain  parts  were  the  share  of 
each."  The  law  officer  and  the  Sudder  Court  held  this  sufficient  to 
constitute  a  partition.  In  Musst,  Bannoo  v.  Kasheeram,  I.  L.  R.  3 
Oal.  315,  the  Judicial  Committee  drew  an  inference  in  favour  of 
partition  from  a  petition  by  a  member  of  a  family  asking  that  his 
name  might  be  entered  as  owner  of  a  moiety  of  land  purchased  by 
his  father  and  his  uncle  out  of  joint  hereditary  funds. 

Where,  though  there  has  not  been  an  actual  distribution  in  specie^ 
the  shares  have  been  ascertained  and  an  agreement  made  to  hold  in 
severalty,  the  former  co-sharer  is  of  course  unfettered  as  to  the 
disposal  of  his  own  portion,  Rurdwar  Siiigh  et  at  v.  Luchmun  Singh  el  al, 
4  Agra  H.  C.  R.  42. 

But  a  mere  definition  of  a  parcener's  interest,  in  terms  of  a  fraction 
of  the  whole,  does  not,  it  has  been  said,  itself  constitute  a  legal 
separation,  Musst  Phooljhuree  Kooer  v.  Ram  Pershun  Singh  et  al,  17 
W.  R.  102,  C .  R.  So  also  Ambika  Dat  v.  Sukhmani  Kuar  et  al,  I.  L. 
R.  1  All.  437,  referred  to  below  under  Sec.  4  D  2  <£.•  Cemp.  the 
cases  below,  p.  684 
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share  allotted  to  her  deceased  husband,  (a)  Bat  there  must  be 
an  actual  sererance  of  intere&ts.  An  inchoate  partition  does 
not  alter  the  rights  of  the  co-sharers.  (6)  In  Eadapa  et  al  v. 
Adrashapa,  (c)  of  two  co-sharers  suing  a  third  for  partition, 
one  died ;  the  remaining  plaintiff  insisted  on  his  right  to  two- 
thirds  as  united  with  the  deceased  and  virtually  separated 
from  the  defendant  by  the  institution  of  the  suit,  but  the 
Court  awarded  him  only  a  moiety  of  the  joint  estate,  {d) 

In  a  suit  not  in  terms  for  a  partition,  but  seeking  a  dis- 
tinct share,  a  decree  awarding  a  separate  interest  destroys 
the  joint  estate  according  to  the  doctrine  of  Appovier  v- 

In  Devapa  MahabcHa  v.  Ganapaya  Annaya  et  al,  S.  A.  No.  125  of  1877, 
Bom.  H.  C.  P.  J.  F.  for  1877,  p.  194,  an  oral  agreement  for  partition 
having  been  made,  one  of  the  dividing  coparceners,  who  subsequently 
received  no  part  of  the  rents  for  more  than  12  years,  was  then  held 
barred,  notwithstanding  Art.  127  of  Sch.  II.  of  Act  IX.  of  1871,  as 
the  property  from  the  time  of  the  agreement  ceased  to  be  joint. 

(a)  It€im  Joshi  v.  Lakshmibal,  1  Bom.  H.  C.  R.  189  :  Appovier  v.  Rama 
Subba  Aiyan  et  al,  8  C.  W.  R.  1.  P.IC  S.  C,  11  M.  I.  A.  95.  But  see 
also  Sheo  DyaH  Tewaree  v.  Judoonath  Tetoare  et  al,  9  C.  W.  R.  62  C.  R. 
as  to  (1)  definition,  (2)  distinct  enjoyment ;  and  Timma  Reddy  v. 
Aciamma^  2  Mad  H.  C.  325  ;  Bai  Surajy.  De»ai  Harlochwidas,  B.  H. 
C.  P.  J.  1881,  p.  123.  Tenants  to  three  brothers,  after  a  division 
amongst  their  landlords  paid  one  of  them  his  share  of  the  rent,  but 
on  his  death  paid  it  to  the  surviving  brother.  The  widow  of  the 
deceased  recovered  as  heir  to  her  husband  in  a  suit  for  this  share  of 
the  rent  against  the  tenants,  Rdkhmabai  v.  Bayaje,  S.  A.  172  of  1874, 
Bom.  H.  C.  P.  J.  1874,  p.  289. 

{b)  Prawnkissen  Mitter  v.  Shreemutty  Bamsoondry  Dossee,  1  Fait, 
110. 

(c)  R.  A.  No.  30  of  1874,  Bom.  H.  C.  P.  J.  F.  for  1875,  p.  182. 

{d)  The  same  principle,  as  to  an  adjustment  of  shares  in  ancestral 
property,  caused  by  the  death  of  a  coparcener  before  actual  partition 
"was  adopted  in  Duljeet  Sing  v.  Sheomunook  Sing,  1  Beng.  S.  D.  A.  R. 
59,  wherein  the  eldest  of  three  undivided  brothers  having  died  leaving 
behind  him  a  son,  and  the  second  without  issue,  the  son  of  the  eldest 
brother  and  the  surviving  brother  were  awarded  each  half  a  share  in 
the  property.  In  Otingoo  MuU  v.  Bunseedhur,  1 N.  W.  P.  R.  for  1869, 
p.  79,  a  coparcener  was  held  entitled,  during  his  father's  lifetime,  to 
bring  a  suit  to  assert  his  right  in  the  share  which  the  father  in- 
herited from  his  deceased  brother.    See  also  Sec.  5  A,  la,  below. 
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Rama  Subha  Aiyan  ;  [a)  In  Babaji  Pareshram  v,  Ram^ 
chandra  Anunia,  (6)  it  was  held  that  a  decree  declaring 
mortgagors  divided,  not  carried  out  pending  appeal  by 
mortgagee,  during  which  pendency  one  mortgagor  died,  had 
not  eflfected  a  partition.  This  decision,  resting  on  Pran^ 
kissen's  case,  must  be  compared  now  with  that  of  the  Privy 
Council  in  Chidambaram  Chettlar  v.  Goiiri  Nachiar.  (c) 
There  had  in  that  case  been  an  adjudication  that  the  plaintiff 
was  entitled  to  a  moiety  of  the  joint  estate,  but  it  did  not 
appear  that  a  decree  had  been  drawn  up.  Still  their  Lord- 
ships held  that  the  judgment  was  ''  equivalent  to  a  declara- 
tory decree  declaring  that  there  was  to  be  a  partition  of  the 
estate  into  moieties  and  making  the  brothers  separate  in 
estate  from  that  date,"  so  as  to  bring  the  case  within  the 
principle  of  Appovier  v.  Rama  Subha  Aiyana.  (d)  In  the 
same  case  however,  between  the  same  parties,  a  decree  for 
partition  appealed  against  is  suspended  as  to  its  definitive 
operation  on  the  relative  rights  disposed  of  by  it,  and  is 
subject  to  the  decree  in  appeal,  which  has  regard  to  the  state 
of  facts  existing  at  its  own  date,  (e) 

An  agreement  to  divide  certain  lands  still  to  be  recovered 
was  held,  in  Ramabai  v.  Jogan  Soonjbhan  ct  al,  (f)  not  to 
constitute  a  severance  of  interest.  Until  recovered,  the 
property  would,  it  was  ruled,  continue  joint  estate.  So 
property  under  mortgage  may,  when  redeemed,  be  open  to 
partition,  (g) 

(a)  11  M.  I.  A.  75  ;  Joij  Narain  Oiri  v,  Girish  Chandru  Myti,  L.  R. 
5  I.  A.  2-28  ;  see  infra,  Bk.  XL  Chap.  III.  Sec  3,  Q.  7. 

(b)  P.J.  1879,  p.  r>85. 

(c)  L.  R.  6  I.  A.  177. 

(d)  Under  the  English  Law  it  was  held  that  a  decree  for  sale  and 
division  of  proceeds  in  a  partition  suit  operated  as  a  conversion  of 
the  estate  even  before  the  sale,  Atmold  v.  Dicon,  L.  R.  19  Eq.  113. 

(e)  Sakhdram  Mahddev  Dange  v.  Hari  Krishna  Datige,  I.  L.  R.  6 
Bom.  113,  distinguishing  Joy  Narain  Gi)i  y.Ginsh  Chunde^'  Myti,  I.  L. 
R.  4  Calc.  434. 

(/)  S.  A.  No.  260  of  1871.  Bom,  H.  C.  P.  J.  F.  for  1873,  No.  35. 
ig)  BalkrUhna  v.  Harishankar,  8  Bom.  H.  C.  R.  64  A.  C  J. 
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By  some  of  the  HindA  lawyers  a  separation  such  as  to  give 
one  or  more  members  their  several  shares  is  regarded  as 
necessarily  involving  a  general  partition,  (a)  Those  who  have 
not  separated  are  on  this  theory  looked  on  as  reunited,  see 
Coleb.,  Dig.Bk.  V.  T.  433  suh/fin.,  and  the  Mit.  Chap.  I.  Sec. 
6,  paras.  1,  7,  where  it  i^  assumed  that  in  a  partition  under 
Mit.  Chap.  I.  Sec.  2,  para.  1,  all  the  sons  have  become  sepa- 
rated though  some  may  have  reunited  with  the  father ;  see  also 
Manu,  IX.,  212.  Jagannatha  does  not  adopt  this  view,  and 
it  involves  perhaps  a  certain  confusion  of  thought  as  pointed 
out  in  the  case  above  quoted,  (h)  but  it  rests  also,  probably, 
to  some  extent  on  the  general  necessity,  under  the  Hindft  law, 
of  seisin  or  possession  to  validate  any  change  of  title,  (c)  no 


(a)  Sham  Narain  et  al  v.  The  Court  of  Wards,  20  C.  W.  R.  201  0. 
R  Such  a  general  partition  might  be  supposed  to  be  intended  in 
Gopal  Anani  v.  Venkaji  Narayan,  Bom.  H.  C.  P.  J.  F.  for  1878,  p.  13, 
though  the  plaintiff  was  entitled  to  but  one-fiftieth  of  the  property. 
Bat  the  decree  is,  in  its  operative  part,  confined  to  the  parties ;  and 
the  ascertainment  and  declaration  of  all  the  shares  which  the  High 
Court  directed  the  Subordinate  Judge  to  make,  would  not  of  itself 
constitute  a  partition  where  there  was  no  mind  amongst  the  parceners 
to  divide.  See  Gopal  Anant  Kamut  v.  Narayan  Ananty  Bom.  H.  C.  P.  J. 
F.  for  1878,  p.  13,  230,  and  same  case,  ibid.  1879,  p.  3/0;  Samatsang  v. 
Shivasangji,  Bom.  H.  G.  P.  J.  1882,  p.  404;  Chidambaram  Chettiar  v. 
Gomi  Nachiar,  I.  L.  R.  2  Mad.  83.     Above,  p.  682. 

(6)  Appovier  v.  Rama  Subba  Aiyan  et  al,  11  M.  I.  A.  68. 

(c)  Tarachojid  v.  Lakshman,  I.  L.  R.  1  Bom.  at  p.  93 ;  Lallubkai 
Surchand  v.  B(d  Amrii,  I.  L.  R.  2  Bom.  299.  But  registration  serving 
as  notice  may  complete  an  ownership  withont  physical  possession, 
ibid.  332;  Icharam  Dayaram  v.  Raiji  Jaga,  11  Bom.  H.  C.  R.  41,  and 
prevents  rights  subsequently  arising  which  would  be  inconsistent 
with  the  one  thus  secured,  Hasha  v.  Ragho,  1.  L.  R.  6  Bom.  165.  In 
Special  Appeal  668  of  1881,  followed  in  a  recent  case,  Pemrdj  Bhavdni- 
ram,  v.  Nardyain  Shivram,  I.  L.  R.  6  Bom.  215,  it  was  ruled  that  in  the 
case  of  a  gift,  even  to  a  son,  actual  transfer  of  possession  was  requisite 
to  complete  the  title  of  the  donee.  Registration  it  was  held  would  not 
in  such  a  case  supply  the  want  of  possession.  In  the  case  at  2  Str.  H. 
L.  7,  Colebrooke  says  that  '*  no  doubt  a  gift  may  be  made  to  an  absent 
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ownership  of  any  definite  share  being  predicable  of  a  particular 
coparcener  while  united,  (a)  The  Vivada  Chint^mani,  p* 
79,  says  that  a  division  of  the  property  actually  made  into 
lots,  but  not  completed  by  distribution,  raises  no  separate 
interests. 

When  a  parcener  has  been  excluded  from  joint  family 
property  for  twelve  years  a  suit  on  his  part  to  enforce  his 
right  to  a  share  is  barred  by  limitation.  (6)  His  right  ia 
extinguished.     His  ground  for  a  claim  to  partition  is  by  this 

person,"  but  there  a  delivery  may  have  been  contemplated  to  a 
person  on  account  of  the  donee.  Under  Sec.  25  of  the  Indian  Con- 
tract Act,  IX.  of  1872,  a  gift  to  a  son  duly  registered  would  appa- 
rently bind  the  father  and  his  representatives  without  delivery 
of  possession.  S3C.  123  of  the  Transfer  of  Property  Act,  IV.  of 
1832,  provides  for  the  completion  of  a  gift  either  by  registration 
of  the  instrument,  or  in  the  case  of  moveable  property  by  delivery, 
but  this  Act  is  not  yet  (a.  d.  1883)  in  force  in  Bombay,  see  above,  p. 
179.  In  Madras  possession  is  not  necessary  to  complete  a  sale, 
Vasudeva.  Bhattu  v.  Narasamma,  I.  L.  R.  5  Mad.  6.  The  instru- 
ment was  registered  afoer  the  executant's  death  by  his  widow. 
In  Bai  AmnVs  case,  I.  L.  R.  2  Bom.  299,  registration  is  pronounced 
generally  equivalent  to  possession.  See  the  Transfer  of  Property 
Act,IV.  ofl882.  Sec.  54. 

Possession  obtained  during  the  pendency  of  a  suit  gives  the 
acquirer  of  it  no  locus  standi  to  resist  the  successful  plaintiffs  when 
the  new  possessor  has  omitted  to  get  himself  made  a  defendant,  fif.  B- 
Shringarpure  v.  S.  B.  Pethe,  I.  L.  R.  2  Bom.  662.  See  Radhabai  kom 
Shrikrishna  v.  Shamrao  Vinayak,  Bom.  H.  0.  P.  J.  F.  for  1881,  p.  218. 

A  change  of  possession  is  not  necessary  to  validate  the  transfer  of 
a  right  not  exercised  by  possession,  such  as  the  reversion  of  a  land- 
lord, or  an  equity  of  redemption  in  the  case  of  a  usufructuary 
mortgage.  See  Kachi  v.  Kachoba  above,  and  LdUubhai  Surehand  v. 
Bai  Amrit,  I.  L.  R.  2  Bom.  at  pp.  325,  326 ;  Shripati  v.  Balvant,  Bom. 
H.  C.  P.  J.  1881,  p.  221.  But  one  who  has  gained  possession  before 
the  suit  is  a  necessaiy  party. 

(a)  Compare  also  above,  p.  603,  633,  and  see  the  case  of  Puree  Jam 
Katoom  et  at  v.  Bykwit  Chunder  et  al,  9  C  W.  R.  483,  C.  R. 

(6)  Act  XV.  of  1877,  Sch.  II.  Art  127,  and  Sec.  28.  The  same 
limitation  applies  to  a  claim  to  an  hereditary  ofBce  (Art.  124),  a 
periodical  benefit  (Art.  131),  and  possession  due  on  the  death  of  a 
female  (Art.  141). 
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withdrawn,  a  partition  having  been  practically  eflfected  by 
the  law  in  his  favour  as  well  as  against  him,  since  exclusion 
implies  mutual  exclusion  (a). 

§  4  D.  2.  As  to  implied  millj  the  Hindft  authors  are  prolix 
in  their  discussions  of  the  circumstances,  from  which  separa- 
tion or  union  may  be  inferred.  (6)  According  to  them  the 
'  signs '  of  separation  are  : — 

a.  The  possession  of  separate  shares* 

6.  Living  and  dining  apart. 

(a)  See  above,  p.  633.  The  adverse  possession  by  which  those 
who  enjoy  it  profit  through  limitation  must  be  a  possession  incom- 
patible with  a  recognition  of  the  alleged  concurrent  right.  Thus 
non- participation  in  the  general  profits  of  an  estate  is  not  an  exclusion 
while  the  parcener  holds  certain  lands  in  that  character,  Periahnarain 
v.  Opindurnarain,  1  0.  S.  D.  A.  B.  225.  Conversely  an  enjoyment 
in  the  form  of  commensality  bars  limitation,  Rajoneekant  Mitter  v, 
Premchand  Bose,  Marsh.  E*.  241.  Mere  non-participation  in  the 
profits  was  held  not  to  constitute  a  cause  of  action  from  which 
limitation  could  be  counted  in  Shebo  Sundari  Dasi  v.  Kali  Churan  Rav 
C  W.  R.  for  1864.  p.  296.  So  Benud  Naik  v.  Doorga  Chum  Naik,  1 
C.  W.  E.  74.  In  Chaghanlal  v.  Bapubhai,  Bom.  H.  0.  P.  J.  1880,  p. 
123,  it  was  held  that  where  a  decree  for  a  share  of  a  vatan  had  been 
made  in  favour  of  a  plaintiff"  he  was  not  barred  by  the  lapse  of  more 
than  12  years  from  recovering  arrears  due  on  account  of  such  share. 
This  may  possibly  be  open  to  question,  as  the  bar  of  limitation  shuts 
out  any  consideration  of  the  validity  of  the  title  thus  barred,  and  the 
possession  previously  adverse,  and  as  such  made  a  cause  of  action, 
did  not  become  less  adverse  through  a  decree  against  the  possessor. 
Where  on  the  other  hand  possession  has  begun  under  a  title  or  in  the 
exercise  of  a  right  implying  the  existence  of  another  superior  to 
itself,  or  concurrent  with  itself,  the  mere  continuance  of  such  posses- 
sion does  not  constitute  an  exclusion.  There  must  be  some  act 
contradictory  of  the  right  known  to  the  person  affected  to  impose 
on  him  the  necessity  of  taking  any  step  for  the  assertion  of  the  right. 
See  Ind.  Evidence  Act,  I.  of  18/2,  Sees.  114,  110 ;  Lim.  Act,  XV. 
of  1877,  Sch.  II.  Art.  127;  Dadoha  v.  Enekna,  I.  L.  R.  7  Bom.  34; 
andcomp.  Burge,  Com.  Vol.  III.  p.  13, 14 ;  Domat.  Ci.  L.  Vol.  I.  886 ; 
Board  V.  Board,  L.  R.  9  Q.  B.  48  ;  Williams  v.  Pott,  L.  R.  12  E.  Ca. 
149. 

{b)  Mit.  Chap.  II.  Sec.  12 ;  Stokes,  H.  L.  B.  466-7 ;  May.  Chap.  IV. 
Sec.  7,  paras.  27—35 ;  Stokes,  H.  L.  B.  80—82. 
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c.  Commission  of  acts  incompatible  with  a  state  of  union, 
such  as  trading  with  or  lending  money  to  each  other,  or 
separately  to  third  parties,  mutual  gifts  or  suretyship.  They 
add  also  giving  evidence  for  each  other,  but  from  this  in 
the  present  day  no  inference  can  be  deduced,  (a) 

The  burden  lies  on  a  member,  asserting  that  his  acqui- 
sition of  property  has  been  made  subsequently  to  a  parti- 
tion, of  proving  that  it  was  not  acquired  as  part  of  the  joint 
estate,  (b).  In  other  words  if  he  sets  up  a  partition  at  a 
particular  time  or  prior  to  particular  transactions  he  must 
prove  as  he  has  averred  it. 

(a)  **  A  writing  attested  by  them  (kinsmen)  is  the  best  proof;  on 
failure  of  that,  one  attested  by  other  witnesses  ;  failing  that,  mere 
oral  testimony;  and  lastly,  evidence  of  separate  acts.  Such  is  the 
order  of  proof."  Jagannatha,  in  Coleb.  Dig.  Bk.  V.  T.  381.  N&rada, 
Pt.  II.  Chap.  XIII.  para.  36,  cited  by  Vyav.  May.  says,  (1)  evidence 
of  kinsmen,  (2)  documentary  proof,  (3)  separate  transaction  of  affairs. 
Vyav.  May.  Chap.  lY.  Sec.  7,  p.  27 ;  Stokes,  H.  L.  B.  80.  Nilakantha 
adds  separate  possession  of  house  and  field,  and  so  Vijndnesvara, 
Mit.  Chap.  II.  Sec.  12,  Stokes,  H.  L.  B.  466-7. 

Under  the  English  law  a  severance  of  a  joint  tenancy  is  caused  by 
a  course  of  dealing  which  implies  such  severance  amongst  the 
parties  to  such  dealing.  See  WilHams  v.  llcnsman,  1  J.  &  H.  546,  and 
a  similar  principle  seems  to  be  involved  in  Ujamsi  v.  Bai  Suraj,  Bom. 
H.  C.  P.  J.  1881,  p.  66.  In  Rainchnndur  Butt  v.  Chundar  Coomar 
Mundidy  13  M.  I.  A.  at  p.  198,  it  seems  to  have  been  thought  that  a 
mere  alienation  of  a  share  to  a  stranger  would  bring  the  the  relation 
of  the  parcener  as  a  member  of  a  joint  family  to  an  end,  and  make  the 
alienee  a  co-owner  with  the  other  parceners.  A  sale  by  a  joint  tenant 
in  England  severs  the  joint-tenancy,  but  in  India  it  is  either  ineffec- 
tual under  the  strict  Hindd  law  or  it  gives  to  the  purchaser  a  right 
only  to  have  the  transaction  made  good  so  far  as  is  equitable  by 
means  of  a  partition.     See  above,  pp.  602  ss. 

(6)  }fus«t.  Anmdee  Koonwur  v.  Khedoo  Lai,  1-1  M.  I.  A.  412;  see  also 
Rewan  Persal  v.  Musst.  Radha  Beeby,  4  M.  I.  A.  137;  Mofi  Mulji  v. 
Jnmnadas  Mulji  et  al,  S.  A.  No.  77  of  1877,  Bom.  H.  C.  P.  J.  F.  for 
1877,  p.  123.  As  there  may  be  separate  property  without  a  division 
of  the  united  family,  the  question  is  perhaps  still  more  frequent  of 
whether  particular  property  of  an  undivided  co-parcener  is  to  rank 
as  joint  or  as  separate  property.    For  such  cases  see  below,  Sec.  5  A. 
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d.  The  separate  performance  of  religious  ceremonies, 
t.  e.  of  the  daily  Vaisvadeva,  or  food-oblation  in  the  fire 
preceding  the  morning-meal ;  of  the  Naivedya,  or  food-obla- 
tion placed  before  the  tutelary  deity  ;  of  the  two  daily  morn- 
ing and  evening  burnt-o Springs ;  of  the  Srfiddhas  (a)  or 
funeral  oblations  to  the  parentb^  manes,  &c«  {b) 

None  of  these  signs  of  separation  can  be  regarded  as  by 
itself  conclusive.  Living  and  dining  apart,  on  which  the 
Sastris  appear  to  set  great  value^  may  justify  an  inference 
that  separation  has  taken  place,  but  it  is  not  conclusive  of 
the  fact,  since  many  coparceners  live  and  dine  apart,  some- 
times in  the  same  village  or  house,  for  the  sake  of  conveni- 
ence. Other  reasons  too  may  necessitate  the  same  arrange- 
ment, e,g.  Government  service  taken  by  one  or  more  of  the 
coparceners.  The  Privy  Council  indeed  have  said  that 
cesser  of  commensality  is  strong,  but  not  conclusive,  evi- 
dence of  partition,  (c) 

The  separate  performance  of  the  \taisvadeva  sacrifice,  of 
Sr&ddhas  and  other  religious  rites  is  still  less  conclusive.  In 
BookIL  Chap.  IV.,  Q.  4,  infra,  a  passage  of  Bhattojidikshita 
is  quoted,  according  to  which  coparceners,  living  apart,  may 
or  may  not  perform  the  Vaisvadeva  each  for  himself,  and, 
in  the  present  condition  of  Hindft  society,  the  performance 
of  all  religious  rites  has  become  so  lax  and  irregular  as  to 

(a)  On  the  ^r&ddhas  see  H.  H.  Wilson,  Works,  VIII.  113;  Coleb. 
Essays,  vol.  II.  p.  180  ff.  At  p.  196  reference  is  made  to  the  enume- 
ration in  the  Nirnajra  Sindhu.  On  the  Vailvadeva,  ibid  p.  203, 
207,  and  Joom.  Bo.  B.  R.  A.  Soc.  vol.  XV.  p.  253.  Comp.  Mommsen, 
Hist,  of  Rome,  vol.  I.  p.  173,  174,  for  the  Roman  domestic  sacrifices. 
See  also  the  Tagore  Lectures  for  1880,  Lee.  I. 

(b)  See  Colebrooke  and  Ellis  at  2  Str.  H.  L.  392. 

(c)  Anundee  Koonwar  et  al  v.  Khedoo  Lai,  18  C.  W.  R.  69  C.  R., 
8.  C.  14  M.  L  A.  412;  and  as  to  separate  residence,  see  Vinayek  Laksh- 
manet  qIy.  Chimnahai,  R.  A.  No.  44  of  18/6,  Bom.  H.  C.  P.  J:  F. 
for  1877,  p.  170  ;Sheshapa  v.  Iffapa  bin  Surapa,  R.  A.  No.  12  of  1873, 
ibid  for  1875,  p.  37. 
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afford  no  safe  ground  for  inference,  (a)  Separate  contracts, 
entered  into  by. coparceners  mutually  or  with  third  parties 
constitute,  according  to  1  Macn.  H.  L.  54  and  1  Str.  H.  L. 
p.  225 — 227,  the  most  certain  evidence  of  a  partition.  Bat 
even  these  raise  no  conclusive  presumption  per  se,  since  it 
is  consistent  with  a  condition  of  union,  that  a  coparcener 
should,  concurrently,  possess  separate  property  (avibhajya), 
which  implies  separate  transactions,  {h)  As  no  one  of  the 
marks  of  partition  above  enumerated  can  be  considered  con- 
clusive, so  neither  can  it  be  said  that  any  particular  assem- 
blage of  these  alone  will  prove  partition.  It  is  in  every  case 
a  question  of  fact  to  be  determined  like  other  questions  of 
fact,  upon  the  whole  of  the  evidence  adduced,  circumstantial 
evidence  being  suflficient,  as  distinctly  admitted  indeed  by 
Brihaspati.  (c)  This  principle  has  been  followed  by  the 
Privy  Council  in  Rewan  Prasad  v.  Radha  Bibi  and  iu 
other  cases,  and,  in  effect,  supersedes  the  artificial  rules  of 
the  Hindi  Law  {d) — rules,  as  Jagannatha  points  out  (Coleb. 

(a)  "  When  brothers  living  apart  separately  perform  the  daily  cere- 
monies o^  Ndvedya  and  VaUvadeva  and  have  separate  house  and  other 
property,  they  may  be  considered  separated."  Q.  685,  Poona,  17th 
August  1849,  MS.  Although  three  brothers  may  have  had  un- 
divided family  property  pome  primd  facie  improbability  of  their 
continuing  joint  arises  from  their  respectively  carrying  on  the  pro- 
fession of  pleaders  in  three  different  places,  Bhagirthibai  v.  Soda- 
shivrav,  Bom.  H.  C.  P.  J.  1880,  p.  126. 

(&)  Separate  trading  and  separate  acquisition  are  not  proof  of 
partition,  Vedavalli  v,  Narayanan  I.  L.  R.  2  Mad.  19. 

(c)  See  Dllyabhaga,  Chap.  XIV.  p.  8;  Stokes,  H.  L.  B.  862;  see 
also  Borr.  Col.  Lith.  264  ;  Morley's  Dig.  Partition,  pp.  484.,  485;  2 
Macn.  H.  L.  152 ;  Ruvee  Bhudr  v.  Roopshunke^^  2  Borr.  713 ;  SJteshapa 
et  al  V.  Igapa  bin  Surapa,  R.  A.  No.  12  of  1873,  Bom.  H.  C.  P.  J.  F. 
for  1875,  p.  37. 

{d)  In  Lalla  Mohabeer  Perahad  et  d  y.  Musst.  Kundun  Koowar, 
8  C.  W.  R.,  116  C.  R.  there  is  a  case  of  a  coparcenary  converted  by 
agreement  into  a  simple  mercantile  partnership,  in  a  judgment, 
aflfirmed  by  the  Privy  Council,  Doorga  Pershad  et  al  v.  Musst,  Kundisn 
Koowar,  21  C.  W.  R.  214,  S.  C,  L.  R.  1  I.  A.  55.    See  D&yabhAga, 
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Dig.,  Bk.  v.,  T.  389,  Comm.  ad  fin.),  drawn  from  texts 
"  foaaded  on  reason,  not  revelation,  leaving  room  for  the 
admission  of  presumptive  proof.  '^  (a) 

Chap.  XL  Sec.  1,  p.  30 ;  Stokes,  H.  L.  B.  311 ;  Str.  H.  L.  395.  Sepa- 
ration for  fifty  years  was  pronounced  proof  of  a  partition.  See  below, 
page  692. 

(a)  In  his  essay  **  On  the  Deficiencies,  <fec.,"  the  late  Prof.  Gold- 
Btncker  objected  to  what  he  called  **  the  summary  rejection  as  legal 
proof  of  all  and  each  of  the  signs  of  separation."  If  by  "  legal  proof  *' 
the  Professor  meant  evidence  forming  a  fit  ground  for  inference,  he 
went  much  beyond  the  statement  he  was  criticising.  If  by  "  legal 
proof"  he  meant  "  conclusive  proof,"  then  the  criticism  is  unfair  only 
in  substituting  **  the  rejection  of  all  and  each,"  for  a  denial  that  any 
particular  group  of  signs  can,  apart  from  its  logically  evidential 
weight,  be  conclusive.  Jagannsltha,  in  Coleb.  Dig.,  after  a  discussion 
of  the  various  signs  of  partition,  which  shows  that  they  have  severally 
a  probative  but  not  a  conclusive  force,  winds  up  by  saying  "  The 
texts  are  founded  on  reason,  and  the  several  arguments  on  each 
being  equal,  presumptive  proof  may  be  admitted  on  failure  of  written 
and  oral  evidence."  Bk.  V.  Chap.  VI.  ad  fin.  In  the  same  sense 
Mitramisra  says  of  the  several  indications  enumerated  by  Nftrada, 
**Itis  not  to  be  supposed  that  the  inference  arises  only  when  all 
these  jointly  subsist,  the  intention  is  that  the  inference  arises  from  all 
or  some  of  them,  the  text  being  based  on  reason,"  Viram.  262.  On 
the  difference  between  actual  proof  and  a  mere  **  Adyuharana**  (t.  e, 
Ud'dharand)  or  indication,  see  the  remark  of  Ellis,  2  Str.  H.  L.  392, 
who,  at  p.  398,  says  that  the  weight  to  be  given  to  such  tokens  is 
"one  of  the  many  points  reserved  by  the  Hindti  Law  for  equitable 
judgment."  In  Ambika  Bat  v.  Sukhmani  Kuar  et  al,  I.  L.  R.  1  All. 
437,  a  definition  of  shares,  separate  entries  of  the  parceners'  names  as 
owners  of  those  shares  in  the  Government  records,  and  the  substitu- 
tion on  their  deaths  of  their  respective  sons'  names,  were  held 
insufficient,  in  the  absence  of  evidence  of  separate  enjoyment  of 
profits,  to  prove  partition.  This  is  perhaps  an  extreme  case,  refer- 
ence being  made  to  Appovier  v.  Bama  Subba  Aiyaa,  11  M.  I.  A.  at  p. 
89,  and  to  the  separate  contracts  with  the  Government  constituted 
by  the  separate  entries  of  the  parceners'  names  for  several  shares ; 
but  on  the  whole  evidence  the  Court  thought  the  intention  to  divide 
must  have  been  abandoned.  See  R.  8.  Venkata  Gopala  Narasimha  v. 
R  S.  Lakshmi  Venkama  Roy,  3  Beng.  L.  R.  41  P.  C. ;  Baboo  Doorga 
Pershad  v.  Muset.  Kundun  Koowar,  L.  R.  1 1.  A.  at  p.  70;  Pragdday, 
Kiiken,  L  L.  R.  I  All.  503. 
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On  the  other  hand,  from  the  separate  possession,  by  indi- 
vidual members  of  a  family,  of  portions  of  the  property  once 
held  in  common,  a  presumption,  though  not  an  indisputable 
presumption,  of  partition  arises. (a)  This  presumption  is 
strengthened  by  length  of  time,  and  Narada,  Pt.  11.  Chap. 
XIII.  si.  41,  (6)  states,  that  a  continuous  separation  for  ten 
years  is  a  proof  of  partition.  This  verse  is  quoted  in  the  Smriti 
Chandrikfi.,  Chap.  XVI.  as  from  Kity&yana;  and  in  the 
Sarasvati  Vil^a,  Sees.  34,  811,  as  from  the  same  source.  In 
the  latter  work  there  is  a  long  discussion  of  the  means  of 
proof  of  partition  ending  with  a  statement  that  where  there 
is  positive  direct  evidence,  that  is  to  be  relied  on ;  in  its 
absence  efficient  causes,  such  as  transactions  which  involve 
separateness  of  interests  inconsistent  with  a  continued 
union;  and  finally  what  are  called  memorial  causes,  as  the 
separate  performance  of  religious  ceremonies,  which,  continu- 
ed for  a  period  of  ten  years,  become  effective  in  prod-ucing 
separation.     This  seems  but  another  way   of  saying  that  a 

(a)  See  above,  p.  681.  690. 

{h)  A  various  reading  of  N&rada,  Part  II.  Chap.  XIII.  si.  36. 
gives  "bhoga  lekhyena**=**hy  enjoyment  or  record,"  instead  oV*bhdga 
Z€ArA7/e»a'*="  record  of  division."  jSee  Coleb.  Mit.  Chap.  II.  Sec.  12, 
p.  3  note,  Stokes  H.  L.  B.  467,  and  the  case  of  Bharangowda  v. 
Sivangowda  et  al  S.  A.  No.  356  of  1873.  Bom.  H.  C.  P.  J.  F.  for  1874, 
p.  184.  Ten  years  is  the  period  prescribed  by  Mann  (Chap.  VIII.  148) 
as  that  by  which  ow^nership  is  lost  through  adverse  possession,  bufc 
his  rule  does  not  give  a  prescriptive  title  to  encroachments  on  land,  or 
to  public  property,  that  of  an  infant,  a  pledge  or  a  deposit  (VIII.  149). 
Gautama  also  (Chap.  XII.  para.  37)  gives  ten  years  as  the  period  of 
prescription  except  in  favour  of  Srotriyas,  ascetics  and  Government 
officers ;  but  he  excludes  land  as  well  as  females  and  animals  from 
the  rule.  That  the  right  to  land  was  widely  regarded  as  imprescrip- 
tible in  the  customary  law  has  been  shown-  above,  p.  172  ;  see  too 
below,  Sec.  5  B.  Why  female  slaves  should  have  been  excepted  from 
the  general  rule  is  less  easy  to  explain,  perhaps  because  of  the 
more  positive  identification  possible  in  their  cases  than  in  those 
of  ordinary  chattels.  Y&jnavalkya,  II.  24,  assigns  twenty  years  for 
land  and  ten  years  for  moveables.  See  Laluhhdi  Surchand  v.  Bdi 
Amiit,  I.  L.  R.  2  Bom.  at  p.  307  ss. 
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presumption,  weak  at  first,  grows  in  strength  with  a  repeti- 
tion or  continuance  of  the  facts  that  give  rise  to  it,  until  it 
becomes  conclusive. 

The  fact  that  certain  portions  are  admittedly  held  in 
severalty  does  not,  it  has  been  said,  rebut  the  presumption  of 
non-partition  as  to  the  rest  of  the  family  property,  (a)  and 
separate  enjoyment  merely  as  a  matter  of  arrangement  for 
the  convenience  of  the  family  will  not  constitute  partition. (6) 
This  is  the  normal  condition  of  a  Khoti  estate  in  Ratnagiri, 
and  will  not  prove  a  partition  as  intended  to  be  permanent, 
as  held  in  Bdbdshet  v.  Jirshet.  {c)  This  last  decision  must, 
BO  far  as  it  extends,  qualify  the  rulings  in  Musst. 
Mohroo  Kooeree  v.  Musst.  Ounsoo  Kooeree  et  al,  {d)  Shib 
Narain  Bose  v.  Bam  Nidhee  Bose  et  al,  (e)  and  the  old  case 
of  Ruvee  Bhudr  v.  Roopshunkur  Shunkurjee  et  al,  (/)  in  which 
separate  collections,  and  even  a  division  of  the  income  derived 
from  a  village,  were  held  to  be  sufficient  proofs  of  a  partition. 
Even  if,  for  common  convenience,  the  parties  took  the  profits 
of  an  estate  in  certain  defined  shares,  still  it  would  not  be 
conclusive  evidence  of  a  separation,  (g)  Nor  would  false 
statements  made  by  the  parties  for  their  common  benefit,  (h) 

(a)  Sreeram  Ghose  et  al  v.  Sreenath  Dutt  Chowdhry  et  al,  7  C  W.  R. 
i51  C.  R. 

(6)  Musst.  JosodaKoonwurv.  Gowrie  Byjonath  Sohaesing,  6  C.  W.  R. 
141  C.  R. 

(c)  5  Bom.  H.  C.  R.  71  A.  C.  J. 

id)  8  C.  W.  R.  385  C.  R. 

(e)  9  ibid.  88. 

(f)  2Borr.  713. 

(S)  Hariparsad  v.  Bapuji  Kirpashankm-,  S.  A.  No.  160  of  1872,  Bom. 
H.  C.  P.  J.  F.  for  1872,  No.  134;  Vinayek  Lakshaman  et  al  v.  Chimna- 
bau  R.  A.  No.  44  of  1876,  ihid.  for  1877,  p.  170 ;  Sakho  Narayan  v. 
Narayan  Bhikhaji,  6  Bom.  H.  C.  R.  238  A.  C.  J. 

(h)  Musst.  Phooljhuree  Kooer  v.  Bam  Pershun  Singh  et  al,  17  W.  R. 
102  C.  R. 
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In  Sonatun  By  sack  v.  Sreemutty  Jugatsoondree  Dos^ee  (a)  the 
Privy  Council  say,  "  their  Lordships  are  very  clearly  of 
opinion  that  the  mere  division  of  income  for  the  convenience 
probably  of  the  difiFerent  members  of  the  family  did  not 
amount  to  a  division  of  the  fatpily/^  So  as  to  mortgaged 
property  redeemed  by  one  member  and  then  held  by  him 
exclusively  for  20  years.  (6)  In  a  recent  case  it  was  held  that 
a  decree,  which  had  on  an  agreement  between  the  co-owners 
awarded  to  the  one  two-fifths  and  to  the  other  three-fifths 
of  a  village,  was  not  to  be  deemed  an  adjudication  of  partition 
in  a  subsequent  suit  between  the  representatives  of  the 
parties,  (c)  If  it  effected  a  severance  of  the  rights  it  would 
apparently  constitute  a  partition,  but  not  if  it  merely  defined 
the  proportions  of  the  interests,  (d) 

Where  there  had  been  a  really  exclusive  enjoyment  of  any 
portion  of  the  patrimony,  a  suit  would,  it  was  said,  ordina- 
rily be  barred  by  the  Limitation  Act,  XIV.  of  1859,  Sec.  L, 
para.  13,  after  the  lapse  of  twelve  years,  (e)  and  as  to  the 
general  principle,  it  would  seem  that  the  older  Bombay 
decision  was  more  strictly  in  accordance  than  the  recent  ones 
with  the  Hindil  Law  as  viewed  by  native  commentators. 
A  division  of  the  proceeds  is  a  recognized  mode  of  distribu- 

(a)  8  M.  I.  A.  at  p.  86. 

{b)  Balu  binBapurao  v.  Narayen  Bhivrao,  P.  J.  1874,  p.  132. 

(c)  SamatsangY.  Shivasangji  and  Ramsanyji,  Bom,  K.C.  P.  J.  1882, 
p.  404. 

(d)  Jay  Narayan  Girt  v.  Girishchundar  Myti,  I.  L.  R.  4  Calc.  434. 
See  the  cases  referred  to  above,  and  Sec.  7  A.  1  &  below.  It  may  be 
doubted  whether  this  refinement  would  be  admitted  by  a  purely 
Hindd  lawyer  taking  his  stand  on  the  principles  stated  in  Rama 
Suhayanna's  case. 

(c)  Umbika  Churn  Shet  v.  Bhuggobutty  Churn  Shet  et  a/,  3  C.  W.  R. 
173  C.  R.;  Vidyashankar  et  al  v.  Ganpatram,  S.  A.  No.  260  of  1873, 
Bom.  H.  C.  P.  J.  F.  for  1875,  p.  351 ;  Shidojirav  v.  Naikojirav,  10  Bom. 
H.  C.  R.  228,  wherein  ib  was  held  that  the  period  during  which  the 
property  was  under  attachment  by  Government,  and  during  which 
neither  party  was  in  possession,  is  excluded  from  the  operation  of 
the  Limitation  Act  (now  Act  XV.  of  1877). 
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tion  of  the  family  property,  see  below,  Sec.  7;  and  in  the  case  of 
Somangovdi  v.  Bharmangoudd,  (a)  it  was  held  that  where  a 
plaintiff  admitted  having  had  separate  possession  for  sixteen 
years  of  a  portion  of  the  ancestral  estate,  it  lay  on  him  ta 
prove  that  the  family  had  remained  undivided.(6)    Exclusive 

(a)  1  Bom.  H.  C.  R.  43. 

(b)  The  separate  possession  being  prima  facie  an  exclusive  posses- 
sion as  owner  (In.  Ev.  Act,  I.  of  1872,  Sec.  110  ;  Keval  v.  Vishnu,  Bom. 
H.  C.  P.  J.  1875,  p.  368).  It  does  nob  appear  that  the  EindU,  like  the 
Roman,  lawyers  elaborated  any  very  clear  theory  of  possession, 
distinct  from  proprietorship,  as  itself  conferring  rights.  In  the 
Vyavah&ra  May(^kha,  Chap  II.  Sec.  2  (Stokes,  H.  L.  B.  31),  possession 
is  regarded  merely  as  a  means  of  proof,  comparatively  valueless 
without  a  title  otherwise  established.  A  law  of  prescription,  how- 
ever, is  distinctly  recognized,  (Coleb.  Dig.  Bk.  I.  T.  113 ;  Bk.  V.  T. 
395,  396,)  defined  for  the  Bombay  Presidency  by  Reg.  V.  of  1827 ; 
and  in  the  case  of  conflicting  titles  possession  gives  him  who  holds 
it  the  preference.  Coleb.  Dig.  Bk.  I.  T.  128  sqq.  In  the  case  of 
Bajah  Pedda  Veneatapa  v.  Aroovala  Roodrapa  Naidoo,  2  M.  I.  A.  504, 
it  is  laid  down  that  *'  the  title  of  possession  must  prevail  until  a 
good  title  is  shown  to  the  contrary."  This  is  an  adoption  of  the 
English  law,  the  doctrine  of  which  on  this  point,  as  Sir  T.  Strange  (1 
H.  L.  38)  observes,  is  substantially  the  same  as  that  of  the  Hindi! 
Law.    See  to  the  same  efPect  Pemrdj  v.  Narayan,  I.  L.  E.  6  Bom.  215. 

The  Hindu  law  generally  requires  in  the  case  of  material  property 
a  transfer  of  possession  to  complete  a  change  of  ownership.  Y&jn. 
n.  27 ;  Narada,  Pt.  I.  Chap.  IV.  paras.  4,  5  :  but  a  right  of  entry  or 
redemption  may  as  such  be  transferred  by  mere  contract,  see  Bed 
Suraj  Y.  Dalpatram,  I.  L.  B.  6  Bom.  380,  referring  to  Raja  Saheb 
Prahlad  Sen  v.  Baboo  Budhusing,  12  M.  I.  A.  275,  307 ;  Mathews  et  al  v. 
Oirdharlal  Fatechand,  7  Bom.  H.  C.  R.  4  O.  C.  J. ;  Kachu  v.  Kachoha^ 
10  Bom .  H.  C.  R.  491 ;  Vdsudev  HaH  v.  Tdiia  Ndrdyan,  I.  L.  R.  6  Bom . 
387 ;  and  the  ca5e8  cited  in  Lakshmandas  v.  Dasrai,  I.  L.  R.  6  Bom.  175. 
In  the  last  case  the  effect  of  non-possession  and  of  registration  in 
many  different  cases  is  discussed  by  Sir  M.  Westropp,  C.  J.  See  also 
Lalubhai  v.  Bai  Amrit,  I.  L.  R.  2  Bom.  299,  331,  332.  In  Sobhagchmd 
V.  Bhaichandf  I.  L.  B.  6  Bom.  193,  the  effect  of  purchase  at  a  sale  in 
execution  of  property  already  equitably  charged  is  considered. 

Under  the  older  English  law  transfer  of  possession  was  as  neces- 
sary as  under  the  Hindd  law  for  a  change  of  the  right  in  re\  see  Bl. 
Com.  Bk.  II.  Chaps.  X.  XX.    Butler's  note  to  Co.  Lit.  330  b. 
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possession  for  30  years  affords  conclusive  proof  of  partition 

Possession  giving  a  preference  to  the  mortgagee  having  it  over 
one  without  it  is  suflSciently  acquired  by  a  bond  fide  attornment  of 
the  mortgagor  as  tenant  to  the  mortgagee,  AnuiU  Bajnt  v.  Arjun  Gondu, 
P.  J.  1830,  p.  293.  The  possession  requisite  to  perfect  a  title  may  be 
acquired  notwithstanding  an  irregularity  in  taking  it,  Lillu  v.  Annaji, 
I.  L.  E.  5  Bom.  887.  The  mortgagee's  possession  continued  after 
payment  of  the  mortgage  debt  does  not  necessarily  become  adverse, 
Babla  v.  Vishm  Ballal  Thakur,  Bom.  H.  C.  P.  J.  F.  of  1880,  p.  294  ; 
Comp.  Steele,  L.  C.  72;  and  on  Pledges,  pp.  251  ss. 

As  to  possessory  actions  there  have  been  very  conflicting  decisions. 
Compare  Khajah  Enaetoollah  v.  Kiahen  Soondur  et  al,  8  C.  W.  R 
386  C.  B-,  with  MussL  TtUcroonissa  Begum  et  al  v.  Musst.  Mogul  Jan 
Behcet  8  ibid.  p.  870 ;  Kdlee  Chutider  Sein  et  cd  v.  Adoo  Shaikh  et  aU  ^ 
C.  W.  R.  602  C.  R.,  and  Kunbi  Komapen  Kurupu  v.  Changarachan 
Kandil,  2  M.  H.  C.  R.  813  ;  and  see  also  Bddha  Bullub  Gossain  et  al 
V-  Kiehen  Govind  Gosaain,  9  C.  W.  R.,  71  C.  R.;  and  George  Clarke  v. 
Bindavun  Chunder  Sircar  et  oZ,  C.  W.  R.  Special  Number,  p.  20.  The 
Specific  Relief  Act,  I.  of  1877i  Sec.  9,  gives  a  summary  remedy 
to  one  dispossesed  illegally,  see  Saydji  v.  Rdmji,  I.  L  R.  5  Bom.  446. 
A  jurisdiction  in  such  cases  is  given  to  Mamlatdars  by  Bombay  Act 
III.  of  1876.    The  present  Limitation  Act  is  Act  XV.  of  1877. 

The  relations  of  different  parties  concerned  in  a  dispossession  are 
discussed  in  Virjivandas  v.  Mahomed  Ali  Khan^  I.  L.  R.  5  Bom.  208. 
A  possession  acquired  permissively  or  by  tenancy  does  not  become 
adverse  by  mere  non-payment  of  rent  for  more  than  12  years.  It 
must  have  become  distinctly  adverse  and  remained  so  for  12  years^ 
in  order  that  a  claim  for  recovery  may  be  barred.  See  the  Limita- 
tion Act,  XV.  of  1877,  Sched.  II.  Arts.  139,  lU;  Radha  Govifd  v. 
Inglist  decided  by  the  Privy  Council  on  6th  July  1880 ;  Ramchandra 
Govind  v.  Vdmanji,  Bom.  H.  C.  P.  J.  1881,  p   198. 

In  many  cases  of  so-called  tenancy  in  India  it  may  be  remarked 
the  possession  of  the  land  is  not  really  intended  to  be  given  to  the 
cultivator.  He  is,  especially  where  the  produce  is  divided,  rather  in 
the  position  of  a  colonus  or  of  a  farmer,  as  in  the  earlier  English  law, 
(see  Bracton,  27  b  220,  Butler's  note  to  Co.  Li.  330  b;  Bl.  Com.  Bk. 
III.  Ch.  IX.  and  Ch.  XI.)  with  a  license  to  enter  and  use  the  land  bat 
no  interest  in  the  land  itself,  only  a  personal  right  against  the  owner 
should  the  latter  eject  him.  See  VenkatdchaJam  Cheiii  v.  Andiappan 
Ainbcdam,  I.  L.  R.  2  Mad.  282.  On  the  other  hand  payments  are 
sometimes  made  by  "  tenants"  who  do  not  hold  by  a  derivative  title 
from  their  over-lord,  and  where  there  is  not  really  a  "  reversion," 
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and  bars  an  action  for  further  partition,  (a)  In  Anandr&o 
Padaji  v.  Shido&ji  Anandrdo  (6)  one  member  of  a  Vatandar 
femilj  bad  exclusively  held  the  Vatan  lands  and  another  the 
personal  emoluments  for  30  years,  (c)  It  was  held  that  this 
raised  a  presumption  of  partition,  and  in  Sitardm  Vdsudev  v. 
Khanderdo{d)  it  was  ruled,  that  where  there  had  been  a  sepa- 
ration of  residence  and  non-participation  by  the  plaintiff 
for  more  than  30  years  before  Act  IX.  of  1871  came  into 
operation,  an  exclusive  prescriptive  title  had  been  acquired 
by  the  defendant,  under  Eeg.  V.  of  1827.  The  learned 
Judges  in  this  last  case  must  have  supposed  that  there  had 
been  an  exclusive  possession  held,  in  good  faith,  as  sola 
proprietor  for  30  years,  as  otherwise  the  possession  by  one 
joint  tenant  would  have   been    the   possession    of  all.  (e) 

there  never  having  been  a  lease.  The  possession  is  that  of  owners 
Bubject  only  to  a  rate  or  quit-renfc.  See  Bhdskdrdppd  v.  The 
Collector  of  North  Canara,  I.  L.  R.  3  Bom.  at  pp.  545,  664 ;  Bdbdji  v. 
Hdraydn,  ih.  340,  and  the  cases  there  referred  to. 

(a)  Girdhur  Pur^hotumet  alv.  Oovind  et  aJ,  7  Harr.  371;  Bhana 
Govind  Guravi  v.  VHhoji  Ladoji  Guraviy  3  Bom.  H.  0.  R.  170  A.  C.  J. ; 
C.  D.  Rane  et  alv.  G.  R.  Rane,  3  ibid.  173  A.  C  J.;  Svamiraya- 
eharya  v.  the  Heirs  of  Moodgalacharya  et  al,  S.  A.  No.  94  of  1872,  Bora. 
H.  C.  P.  J.  F.  for  1876,  p.  89,  and  the  File  for  1876,  p.  132. 
Acquiescence  in  a  distribation  for  19  years  was  held  conclusive  in 
langa  MuUoo  Pitchawna  v.  L.  M.  Goruppa,  M.  S.  D.  A.  Dec.  for  1859, 
p,  84.  Under  Act.  XV.  of  1877,  Sec.  25,  the  title  by  possession  held 
continaonslj  will  generally  be  completed  by  limitation  concurrently 
with  the  extinction  of  the  right  to  sue. 

(6)  S.  A.  No.  453  of  1871,  Bom.  H.  C.  P.  J.  F.  for  1872. 

(c)  Bha/rangowda  v.  Sivangowda  et  al,  supra,  p.  692. 

W)  I.  L.  R.  1  Bom.  286. 

(e)  See  above,  p.  633 ;  16  Vin.  Abridgt.  466  ;  Or.  Dig.  Tit.  XXXI. 
Ch.  n.;  2  Sm.  L.  C.  606  ss. ;  2.  Ev.  Pothier,  127 ;  Denys  v.  Shuckburgh, 
5  Jar.  N.  S.  21 ;  Murray  v.  Hall,  18  L.  J.  C.  P.  161  ;  Luchman  Singh  v. 
iShumshere  Singh,  L.  B.  2  I.  A.  58  ;  Rxmjeet  Singh  et  aly.  Kooer  Gujraj 
SiBgh,  L.  B.  1 1.  A.  9. 

As  to  absolutely  exclusive  possession  being  necessary  to  constitute 
a  bar  against  coparceners,  see  above,  p.  633 ;  Shidoji  v.  Naikoji,  10  B  H . 
C.  R.  228,  quoting  K.  Subhaiya  v.  K.  Rajekvara,  4  M.  H.  C.  R.  357 ; 
88h 
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Under  Act  XV.  of  1877,  Sch.  II.,  Art.  127,  time  is  counted 
for  limitation  against  a  claimant  of  a  share  only  from  hia 
knowing  of  his  exclusion,  (a) 

§  4  B.  The  separation  may  be  general  or  partial,  i.  e.  it 
may  extend  to  a  partition  of  the  whole  of  the  property,  or 
only  to  a  portion  of  it.  ( 6 )    In  the  latter  case  the  mutual  rights 

Atmaram  Baji  v.  Madhanrao  Bapuji,  Bom.  H.  C.  P.  J.  1880, p.  311 ;  Kazi 
Ahmed  v.  Moro  Keshav,  Bom.  H.  C.  P.  J.  1878,  p.  120.  In  Ram- 
chandra  v.  Venkatrao,  I.  L.  R.  6  Bom.  at  p.  600,  it  was  stated  as  a 
ground  for  inferring  non-partition  between  the  parties  "  that  each  is 
in  enjoyment  of  some  portion  of  the  family  property." 

The  Hindd  Law  of  prescription  is  considered  in  the  case  of 
Moro  Vishvandth  et  al  v.  Oanesh  Vithal  et  al,  10  Bom.  H.  C.  B.  444. 
The  law  of  proscription  under  the  Regulation  is  further  discussed  in 
the  case  of  Rambhat  v.  The  Collector  ofPoona,  at  I.  L.  R.  I  Bom.  592; 
and  see  above,  Book  I.  Introduction,  pages  73,  172  ;  also  Thakur 
Durryao  Singh  v.  Thakur  Davi  Singh,  13  B.  L.  R.  165,  S.  C,  L.  R. 
1  I.  A.  1. 

Under  the  older  Roman  Law  there  was  no  usucapion  of  provincial 
land  ;  but  it  might  be  acquired  by  a  longi  temporis  preacripiio  of  10 
years  during  the  presence  of  the  former  proprietor  and  of  20  years 
during  his  absence.  (Comp.  Y&jn.  II.  24  ;  Manu  VIII.  147 ;  K4rada, 
Pt.  I.  Ch.  IV.  paras.  6,  7.)  This  was,  by  Justinian,  made  the  universal 
law.  He  added  a  general  prescription  of  30  years  free  from  the  condi- 
tion of  an  initial  title  provided  the  possession  had  begun  in  good  faith, 
Cod.  L.  7 ;  39, 8.  See  Poste's  Gains,  pp.  159, 160.  This  is  the  original 
source  of  the  term  prescribed  in  Bom.  Reg.  V.  of  1827,  Sec.  1.  See 
West's  Bombay  Code  ad  loc,  and  Savigny's  Syst.  Vol.  III.  380. 

(a)  Hart  v.  Mandi,  I.  L.  R.  6  Bom.  741. 

(&)  Rewun  Persad  v.  Miisst  Radha  Beehy,  4  M.  I.  A.  137  ;  Appovier 
V.  Rama  Subba  Aiyan  et  al,  11  t^.  75;  2  Str.  H.  L.  377,  380,  887. 
A  partition  carried  out  partly  in  foreign  territory  was  completed  in 
British  territory,  Kasi  Yesaji  v.  Ramchandra  Bhimaji  Nahur,  Bom.  H. 
C.  P.  J.  for  1878,  p.  151.  In  Manjandtha  v.  Ndrdyan,  I.  L.  R.  5  Mad. 
362,  the  case  is  dealt  with  of  a  claim  to  partition  by  a  representative 
of  one  branch  against  the  representative  of  another  after  partial  parti- 
tions. These  having  been  obtained  by  younger  members  during  their 
fathers'  lives  and  membership  with  others  of  a  joint  family  could  not 
properly  have  been  enforced,  see  pp.  657,  661,  and  comp.  p.  701.  It  is 
only  when  no  progenitor  in  his  own  branch  intervenes  that  a  junior 
has  an  unqualified  right  to  a  severance  of  his  share.    The  share  doe 
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and  duties  of  the  former  coparceners  in  relation  to  the 
undivided  residue  of  the  estate  remain  generally  as  before 
partition,  (a)  If  there  be  a  conversion  of  the  joint  tenancy 
of  an  undivided  family  into  a  tenancy  in  common  of  the 
members  of  that  undivided  family  the  undivided  family 
becomes  a  divided  family  with  reference  to  the  property  that 
is  the  subject  of  that  agreement.  (6)  A  partial  division, 
however,  cannot  be  enforced :  the  coparcener  must  claim  the 
whole  of  his  share,  (c)     See  below  ^  Liabilities  on  Inhbeit- 

ANCE.' 

to  each  branch  and  sab-branch  was  held  to  be  what  it  would  have 
been  had  there  been  no  partition,  since  the  right  centred  in  a  single 
ancestor,  minus  so  much  as  had  in  the  partial  partitions  been  pre- 
viously given  to  members  of  such  branch  or  sub-branch.  According 
to  the  theory  of  those  who  regard  a  partial  partition  as  involving  a 
general  partition  and  partial  reunion,  each  branch  and  sub-branch  in 
the  case  just  discussed  would  be  regarded  as  having  rejoined  with  a 
share  diminished  by  the  sub- share  of  the  severed  member.  There 
would  then  be  room  for  an  application  of  the  principle  stated  in  the 
Vyav.  May.  quoted  above,  p.  143  ;  and  equally  so  in  the  case  of  a 
reunion  of  one  of  two  or  more  brothers  who  as  a  group  had  pre- 
viously left  the  family  and  also  separated  hiter  se.  One  such  bring- 
ing back  but  a  third  of  what  his  branch  had  taken  out  could  not  be 
allowed  to  claim  a  repartition  and  the  full  share  of  his  branch  in  the 
reunited  estate,  already  diminished  by  two- thirds  of  that  share.  By 
treating  the  relative  claims  as  subject  to  deduction  as  in  the  case 
quoted,  a  result  is  brought  out  identical  with  that  contended  for  in 
the  MayAkha,  if  ancestral  estate  only  is  in  question.  It  is  in  this 
sense  that  the  reunited  parcener  '*  is  remitted  to  his  former  status." 

(a)  Ramabcd  v.  Jogan  Soorybhan  et  al,  S.  A.  No.  260  of  1871,  Bom. 
H.  C.  P.  J.  F.  for  1873,  No.  35.  In  Atmdrdm  Biji  v.  Madhavrav 
Bapuji,  Bom.  H.  C.  P.  J.  F.  for  1880,  p.  31,  it  was  held  that  a 
fftmily  house  reserved  from  partition  was  open  to  a  supplemental 
partition,  and  that  a  family  arrangement,  if  not  shown  to  have  been 
abandoned,  was  eniorcible,  though  not  acted  on. 

(b)  liOrd  Westbury  in  Appovier  v.  Rama  Subba  Aiyan,  11  M.  I.  A. 
75.     See  also  Timmi  Reddy  v.  Achamma,  2  M.  H.  C.  R.  325. 

(c)  Dadjee  Deorav  v.  Vihd  DevraVy  Bom.  Sel.  Ca.  172;  Ragrindrapa 
V.  Soobapa,  S.  A.  No.  3948,  27th  September  1858 ;  NdndbhcU  v.  Ndthd- 
bkdi,  7  Bom.  H.  C.  E.  46  A.  C.  J ;  Jaitaram  Bechur  v.  Bai  Gunga,  8  ibid. 
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It  sometimes  happens  that  litigation  occurs  as  to  a 
particular  part  of  a  joint  estate  without  the  existence  of  the 
remainder  being  disclosed,  (a)  In  such  cases  the  property 
in  suit  is  naturally  treated  as  the  whole  estate.  Sometimes 
the  whole  of  the  interests  of  the  members  of  a  joint  family 
in  a  defined  property,  as  for  instance  in  a  '^  hakk/'  have  been 
sold  to  several  persons  who  become  litigants.  In  such  a 
case  (b)  it  seems  to  have  been  tacitly  assumed  that  the  pur- 
chasersand  mortgagees,  by  dealing  with  the  parceners  for  their 
several  interests  in  the  fragment  of  the  whole  family  property 
as  distinct  from  the  remainder,  recognized  their  capacity  to 
enter  into  such  transactions  without  a  general  partition,  and 
the  continuance  of  mutual  rights  and  obligations  arising  out 
of  the  union  of  the  family  with  respect  to  the  residue  of  the 
common  estate.  The  case  was  disposed  of  by  reference  to 
the  respective  aliquot  shares  to  which  the  grantors  were 
primd  facw  entitled,  compared  with  each  other  and  with 
those  of  the  other  members  of  the  family.  The  latter  members 
might  however  have  claims  which  would  diminish  the  primd 
/acie  shares  of  the  grantors;  and  the  determination  of  the 
rights  inter  se  of  grantees  from  one  member  or  branch,  or 
between  such  grantees  and  their  grantors,  members  of  a 
joint  family,  must  always  be  subordinate  to  the  relative 
rights  of  such  grantors  and  their  coparceners  in  the  joint 
estate,  (c) 

Though  partial  division  is  of  very  frequent  occurrence  in 
practice,   the  law  books  do  not  contain  any  special   rules 


228  A.  C.  J;  Trimbak  Dikshit  v.  Narayan  Dikshit,  II  ^id.  69  \  Mura- 
riapa  v.  Krisknapa  et  al,  S.  A.  No.  372  of  1872,  Bom.  H.  C.  P.  J.  P.  for 
1873,  No.  15 ;  Mahadew  et  al  v.  THmbuk  Gopal,  S.  A.  90  of  1872,  ibid 
Ko.  127 ;  Bajyram  VUhal  V.  Atmaram  Vitkal,  Bom.  H.  C.  P.  J.  1881, 
p.  302.    Comp.  Parbati  Chum  Deb  v.  Ainud  Been,  I.  L.  R.  7  Calc.  577. 

(a)  Vdnder  Bhat  v.  Vmkiesh,  10  Bom.  H.  C.  R.  at  pp.  158,  169, 162. 

(5)  GaUa  Motiram  v.  Naro  Balkriskna,  Bom.  H.  C.  P.  J.  F.  for  1878, 
p.  69. 

i,c)  See  Rakhmaji  y.  Tw/ia,  Bom.  H.  C.  P.  J.  F.  for  laSO,  p.  188. 
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on  the  sabject.  (a)  Bat  that  it  is  not  a  mere  modem  inno- 
vation may  be  inferred  from  the  passages  relating  to 
'Naturally  Indivisible  Property'  in  the  older  Smritis.  (6) 
In  the  absence  of  definite  authorities,  it  is  necessary  to  fall 
back  here,  as  in  other  cases,  on  general  principles  and  on 
actual  decisions.  Lands  assigned  for  the  subsistence  of  a 
widow  or  disqualified  member  are  commonly  reserved  for 
future  partition.  Property  left  undivided,  because  mort- 
gaged, was  redeemed  by  the  widow  pf  one  of  the  parties  to 
the  partition.  She  died  and  her  daughter  succeeded,  but 
was  compelled  to  give  up  the  property  redeemed  to  the  son 
of  one  of  her  father's  coparceners  on  a  recoupment  of  the 
expenses  of  redemption,  (c)  So  also  where  there  had  been  a 
former  suit  for  partition  excluding  a  portion  mortgaged,  (d) 
So  as  to  a  part  advisedly  reserved  for  common  enjoyment,  (e) 
Limitation  does  not  operate  in  such  a  case  until,  by 
exclusive  possession  as  sole  owner,  one  branch  becomes 
entitled  by  prescription,  (/) 

(a)  Partial  partition  cannot,  it  was  said,  be  decreed  except  by  con- 
sent, Radha  Chum  Dass  v.  Knpa  Sindhu  Dass,  I.  L.  B.  5  Cal.  474. 

(5)  "A  remainder  of  an  estate  being  nndi Tided  is  not  deemed 
disproof  of  a  partition,  for  it  freqaently  happens  that  disunited 
co-heirs  have  (retain)  some  joint  property,"  Jag.  in  Coleb.  Dig.  Bk. 
V.  T.  387,  Comm.,  ad  fin.  Though  partition  may  by  accident  have 
been  incomplete,  the  parties  are  then  in  status  divided,  Smriti  Chan- 
arikft.  Chap.  XIV.  para.  10.     See  above,  pp.  681,  684,  692. 

(c)  Khondaji  Bhavani  v.  Salu  Skwram,  S.  A.  No.  199  of  1874,  Bom. 
H.  C-  P.  J.  F.  for  1876,  p.  60,  following  Balkrxshna  Vithaletal  v.  HaH 
Skunker,  8  Bom.  H.  G.  B.  64  A.  C.  J. 

{d)  Ndrdyan  Bdbdji  v.  Pdndurang  Rdmchandra  et  al,  12  Bom.  H.  C. 
R.  148. 

(e)  Cropdldchdrya  v.  Keshav  Daji,  S.  A.  No.  240  of  1876,  Bom.  H. 
C.P.  J.  F.  for  1876,  p.  244. 

(/)  Swdmirdydchdri  v.  The  Heirs  of  Moodgalachdryi  et  alfS.  A.  No. 
94  of  1872,  Bom.  H.  C.  P.  J.  F.  for  1875,  p.  89,  and  the  File  for  1876, 
p.  132 ;  Salu  et  al  v.  Yemaji,  S.  A.  No.  291  of  1873,  ibid,  for  1873, 
p.  89 ;  Devapa  v.  Ganpaya  et  al,  S.  A.  No.  126  of  1877,  ibid,  for  1877, 
p.    194. 
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One  of  the  most  important  questions  arising  in  connexion 
with  this  subject  is  that  of  whether  the  law  regulating  the 
succession  to  an  undivided  or  that  applicable  to  a  divided 
male's  estate  regulates  the  devolution  of  an  undivided 
residue.  Mr.  Colebrooke  (a)  states  that  opinions  have 
differed  on  this  subject,  but  that  the  former  view  seems 
preferable.  Most  of  the  S&stris  (6)  hold  the  same  opinion, 
in  favour  of  which  the  following  considerations  also  may  be 
urged.  The  law,  which  bases  partition  on  the  will  of  the 
coparceners^  extends  the  partition  no  further  than  such  will. 
If  this  extends  only  to  a  portion  of  the  estate,  their  mutual 
rights  and  duties  with  respect  to  the  remainder  are  unaltered. 
To  the  same  effect  is  1  Macn.  H.  L.  53.  (c)  It  was  said 
however  that  when  an  actual  partition  of  part  of  a  family 
estate  had  been  proved  it  lay  on  those  who  asserted  non- 
partition  of  the  remainder  (a  banking  business)  to  prove 
it.  {d) 

§  4  F.  Partition  final. — A  partition  once  agreed  to  is 
final,  (e)  except  in  the  case  of  a  mistake  or  fraud,  which 
has  materially  affected   the  distribution.     In  both  cases  a 

(a)  2  Str.  H.  L.  387.  Bee  p.  701,  note  (e). 

(6)  See  Bk.  I.  Chap.  I.  Sec.  2,  Q.  9, 11,  14,  22;  supra,  pp.  345,  347, 
849,  362. 

(c)  Coleb.  Dig.  Bk.  V.  Chap.  VIII.  f.  431  Comm. ;  Rewana  Prasad 
V.  Radha  Bibi,  4  M.  I.  A.  137 ;  Katama  Natchiar  v.  TJie  Rajah  of  Shiva- 
ffunga,  9  M.  I.  A.  539  ;  Timmi  Reddy  v.  Achama,  2  M.  H.  C.  B.  325  ; 
Maccandas  v.  Oanpatrao,  Perry's  Or.  Ca.  143. 

(d)  TJmiashankar  v.  Bat  Eatan,  Bom.  H.  C.  P.  J.  F.  for  1878,  p.  217, 
referring  to  Narayan  Babaji  v.  Nana  Manohar,  7  Bom.  B.  153  A.  0.  J. 
Comp.  p.  633  supra,  and  next  note. 

(e)  Mann  IX.  47 ;  Maharajah  Hetnarain  v.  Baboo  Modnarain  Sing^ 
7  M.  I.  A.  311 ;  Rango  Mairal  v.  Chinto  Ganesh  et  al,  S.  A.  No.  297  of 
1874,  Bom.  H.  C  P.  J.  F.  for  1876,  p.  74.  A  distribation  acqniescod 
in  will  not  be  set  aside,  Kunnyah  Pande  et  al  v.  Ram  Dhun  Pande,  9  S. 
D.  A.  B.  N.  W.  P.  for  1854,  p.  383. 

But  in  the  case  of  fraud  or  ignorance  or  of  a  part  left  undivided 
by  arrangement,  the  Court  will  entertain  a  suit  for  partition  of  that 
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redistribation  may  be  claimed  by  any  parties  injured^  which, 
however,  extends  only  to  the  portion  overlooked  or  fraudu- 
lently abstracted,  (a)  It  is  subject  to  a  proportional  deduc- 
tion from  each  coparcener^s  share  on  the  birth  of  a  posthu- 
mous son.  (6)  Misconduct  in  dealing  with  the  common 
property  to  the  injury  of  the  co-sharers  is  a  usual  charge 
both  in  suits  seeking  to  have  a  partition  reopened  and  in 
those  claiming  a  partition  and  an  account.  A  partition  is 
sometimes  frandulently  resorted  to,  or  the  incapacity  of  the 
debtor  is  set  up,  or  sham  debts  are  admitted,  and  sham 
securities  executed,  in  order  to  cheat  the  creditors  of  one  or 
more  co-sharers.  On  the  other  hand  creditors  come  for- 
ward with  or  without  collusion  on  the  part  of  particular 
coparceners,  especially  ex-managers,  to  claim  a  partition  or 
a  revised  partition  for  the  satisfaction  of  unjust  claims. 
Many  decisions  have  had  for  their  aim  to  defeat  such  schemes 


reeidue,  Ndrdyan  Babaji  et  al  v.  Nana  Manohar  et  al,  7  Bom.  H.  C.  B. 
at  p.  178  A.  C.  J. ;  Lakshuman  v.  Krishnaji  Ramajee  et  al,  S.  A. 
No.  289  of  1889,  Bom.  H.  C  P.  J.  F.  for  1870. 

Where  shares  of  co-sharers  are  defined  so  as  to  consist  solely  of 
particular  parts  of  the  family  property,  but  it  is  not  actually  divided 
in  fifpecie,  the  brothers  are  severally  entitled  to  the  shares  as  so  defined 
notwithstanding  subsequent  changes  in  value,  Amrit  Rav  Vindyak  r, 
Ahdji  Haibat,  Bom.  H.  C.  P.  J.  for  1878,  p.  293. 

(a)  Mit.  Chap.  I.  Sec.  9,  paras.  1  and  2;  Stokes,  H.  L.  B.  404 ; 
May.  Chap.  IV.  Sec.  7,  paras.  24  and  26;  Stokes,  H.  L.  B.  79.  So,  in 
the  Boman  law,  a  partition,  really  incomplete,  though  supposed  to  be 
complete,  does  not  prevent  the  coparceners  from  afterwards  claiming 
their  further  shares,  because  the  provisional  partition,  without  an 
abandonment  of  rights,  is  not  juridically  binding  on  them  ;  Sav. 
Syst.  III.  411.  Compare  the  Smyiti  Chandrikfi,  Chap.  XIV.  paras.  7, 
11  £f.  When  a  previous  partition  has  taken  place,  the  burden  of 
proving,  in  a  subsequent  suit,  that  the  property,  of  which  a  division 
18  sooght,  remained  undivided,  rests  on  the  plaintiff,  Ndrdyan  Bdbdji 
et  cUy.  Ndnd  Manohar  et  al,  7  Bom.  H.  C.  R.  153  A.  C.  J. ;  Maruti 
ei  al  V.  Vishwandth,  S.  A.  No.  233  of  1877,  Bom.  H.  C.  P.  J.  F.  for 
1877,  p.  347. 

ib)  See  below,  §  7,  "  Duties  and  Rights  arising  on  Paktition." 
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on  the  one  side  or  the  other,  consistently  with   tho  recog- 
nized principles  of  the  Hindu  law.  (a) 

In  Hindu  as  in  English  law,  fraud  vitiates  every  transac- 
tion, (b)     It  affords  a  ground  for  setting  aside  or  rectifying 

(a)  As  to  limitation  see  above,  p.  633,  697.  Under  the  older  law  of 
limitation  a  plaintiff  had  to  show  his  own  possession  within  12  years. 
Under  Act.  IX.  of  1871  he  could  sue  within  12  years  of  the  posses- 
sion challenged  by  him  having  become  adverse,  by  the  denial  of  a 
claim  actually  made  by  him.  Possession  by  the  Collector  to  protect 
the  land  revenue  was  not  deemed  adverse  to  the  real  proprietor, 
Bao  Kaean  Singh  v.  Raja  Bakar  AH  Khan,  L.  B.  9  I.  A.  99.  The  law 
is  the  same  under  the  Limitation  Act,  XV.  of  1877,  Sch.  II.  Art.  127, 
the  time  being  counted  from  knowledge  of  exclusion.  As  to  the  coal- 
escence of  rights  arising  from  sequence  of  possession  by  legal  succes- 
sion or  privity  but  not  without  it,  see  Dooiat,  C.  L.  vol.  L  pp.  874, 
875,  and  the  cases  referred  to  in  Asher  v.  Whitlock,  L.  B.  1  Q.  B.  1. 
The  prescriptive  title  arising  under  section  28  of  the  Limitation  Act  is 
not  created  for  the  last  of  a  series  of  mere  possessors  not  connected 
by  a  legal  derivation  of  right  from  the  first  to  the  last.  It  is  only  the 
original  right  that  is  extinguished  by  discontinuance  of  possession  un- 
der Schedule  II.  Art.  142.  If  mere  accidental  instances  of  possession 
might  be  combined,  each  in  turn  would  properly  be  connected  with  the 
original  rightful  possession,  and  being  derived  out  of  it  would  not  avail 
for  a  greater  interest  than  could  be  based  on  an  accompanying  title, 
which  in  such  a  case  would  not  exist.  That  mere  non-enjoyment  is 
not  equivalent  to  exclusion  giving  an  adverse  character  to  another 
parcener's  possession,  is  shown  by  the  case  of  Vishnu  Vishvanatk  v. 
Ramchandra  Narhar,  Bo.  H.  C.  P.  J.  1883,  p.  53.  There  a  sole 
enjoyment  of  immoveable  property  by  one  brother  for  about  30  years, 
was  followed  by  a  partial  partition,  and  that  by  a  suit  7  or  8  years 
afterwards,  which  was  not  pronounced  unsustainable.  In  Ratu^ 
Chhiba  v.  Valabh  Chhiba,  Bo.  H.  C.  P.  J.  1883,  p.  57,  the  common  case 
is  referred  to  of  a  son's  going  away  for  several  years  to  gain  his 
livelihood,  leaving  his  father  and  brothers  in  sole  enjoyment  but  on 
a  joint  right.  This  it  was  thought  would  not  cause  even  Act  XIV.  of 
1859  to  bar  a  subsequent  claim.  See  above,  pp.  675,  685,  687,  695. 

(h)  Mann  VIII.  165 ;  Coleb.  Dig.  Bk.  IV.  T.  184 ;  Vyav.  May. 
Chap.  IX.  para.  10;  Vaman  Ramchandra  v.  Dhondiba  Krishnaju  I.  L. 
B.  4  Bom.  126,  153 ;  Banfahai  v.  Bald,  7  Bom.  H.  C-  B.  1,  22,  23, 
App.;  Bdldrdm  Nemchand  v.  Appa,  9  Bom.  H.  C  B.  121,  146,  147; 
Khushdlbhai  Narsidds  v.  Kabhai  Jordbhai,  Bom.  H.  C.  P.  J.  1881, 
p.  231. 
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a  partition^  equally  with  any  other  transaction  by  which  one 
parcener  may  endeavour,  with  or  without  assistance,  to  gain 
an  unfair  advantage  at  the  cost  of  the  others.  But  neither 
is  the  coparcenership  allowed  to  be  made  a  means  of 
cheating  outsiders  who  have  engaged  in  transactions  with 
particular  members  of  the  family.  In  Khushdlbhai  v. 
Kabhaiy  {a)  a  partition, was  set  aside  on  the  ground  that  a 
parcener  had  been  unfairly  used  by  his  brothers.  But  in 
Bengal  a  nephew  was  allowed  to  profit  by  his  suppression  of 
a  will  which  prevented  his  uncle's  widow  from  adopting.  (6) 
In  some  instances  individual  coparceners  hav^e  afiFected, 
contrary  to  the  law  of  the  Mitaksharsl  (Chap.  I.  Sec.  1,  pi.  30, 
Stokes,  H.  L.  B.  376)  to  sell  or  mortgage  the  common  pro- 
perty or  particular  parts  of  it.  The  Privy  Council  have  as 
to  brethren  adhered  to  the  Mitaksharil : — "  Between  undi- 
vided coparceners,  there  can  be  no  alienation  by  one  without 
the  consent  of  the  other,"  (c)  at  the  same  time  that  ejBTect 
is  given  to  the  principle  laid  down  by  James,  L.  J.,  in  8yud 
Tuffuzzool  V.  Rtighoonath  Pershad^  (d)  that  the  undivided 
share  is  property  that  a  creditor  can  make  available  for 
payment  of  his  claim,  (e)  A  purchaser  of  an  undivided 
share,  though  not  entitled  to  any  particular  portion  of  the 
estate,  can  sue  for  a  partition  on  the  same  terms  as  his 
vendor,  and  in  the  partition  effect  is  to  be  given,  so  far  as 
justice  allows,  to  the  particular  transaction  with  the  vendee 
or  the    mortgagee.   (/)     Neither  therefore   is  a  partition 

{a)  Supra,  p.  704,  note  (b). 

(b)  See  above,  p.  368. 

(c)  Atusst.  Cheetha  v.  B.  Miheen  Lall,  11  M.I.  A.  369.  In  Englanda 
oorenant  by  a  joint  tenant  to  sell  severs  the  joint  tenancy  in  equity 
as  regards  his  share,  Brown  v.  Randle,  3  Ves.  257  ;  see  supra,  Bk.  II. 
Tntrod.  Sec.  4  C. 

id)  14  M.  I.  A.  at  p.  40. 

(e)  As  to  gift  and  devise  see  Gangubai  et  al  v.  Ramanna,  3  Bom.  H. 
C.  R.  66  A.  C.  J.  ;  see  p.  632,  note  {d).  This  agrees  with  the  English 
law  as  to  a  joint  tenancy,  Co.  Lit.  185  b. 

(/)  Uddrdm  Sitdrdm  v.  Rdnu  Pdnduji  et  al,  11  Bora.  H.  C.  R.  76 ; 
ViiM  Pcmdurang  et  al  v.  Purshottam  Ramchandra  et  al,  S.  A.  No.  3  of 
89h 
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actually  made  allowed  to  defraud  him.  (a)  But  to  preyent 
a  converse  fraud  the  purchaser  from  a  single  member  most, 
in  his  suit,  join  all  the  members  as  defendants,  (b)  If  the 
undivided  coparcener  is  in  sole  possession,  which  he  trans- 
fers to  a  vendee,  the  vendee  may  retain  such  possession  as 
tenant  in  common  with  the  other  coparceners,  (c)  A 
contrary  rule  would  tend  to  frauds  on  innocent  purchasers. 
Until  their  several  rights  are  ascertained  the  whole  undi- 
vided property  may  be  attached  by  a  judgment  creditor  of 
one  coparcener,  (d)  and  if  a  coparceuer's  share  be  sold  in 
execution,  the  purchaser  acquires  a  right  to  demand  a 
partition  from  the  other  coparceners,  (e)  though  not  more, 
even  when  the  managing  member  has  been  sued  only  in  his 
individual  capacity.  (/)  Though  in  particular  circumstances 
the  manager  may  be  held  to  have  represented  the  whole 
family,  (g)  yet  a  suit  for  partition  is  generally  necessary  ; 
since  the  sale  of  his  interest  as  such  as  answerable  for  the 


1876,  Bom.  H.  C.  P.  J.  F.  for  1876,  p.  77;  Devapa  et  al  v.  Hemsketi 
Shwapay  S.  A.  No.  384  of  1374,  ibid,  p.  93 ;  Bai  Tulsa  v.  Bhaiji  Adam 
Abraham,  Bom,  H.  C.  P.  J.  F.  for  1878,  p.  263. 

(a)  See  abov-e,  p.  664. 

{b)  Sitdrdm  Chandrashekhar  v.  Sitdram  Abdji,  S.  A.  No.  379  of  I87i 
Bom.  H.  C.  P.  J  F.  for  1875,  p.  140. 

(c)  Kariapa  Irapa  v.  Irapa  Solbapa  et  al,  S.  A.  No.  231  of  1875, 
Bom.  H.  C.  P.  J.  F.  for  1876,  p.  9;  Govind  Narayan  et  al  v.  Vasudev 
Vinayal,  I.  L.  B.  1  Bom.  95  ;  compare  Babaji  v.  Ramaji,  2  Borr.  B. 
698. 

{d)  Goma  Makad  Patil  v.  Gokaldds  Khimji,  I.  L.  R.  3  Bom.  at 
p.  84. 

(e)  Pandurung  v.  Bhaskar,  II  Borr.  R.  72 ;  Keshav  Sakharam  Dadhe  v. 
Lakshman  Sakharam,  Bom.  H.  C.  P.  J.  F.  for  1878,  p.  123  ;  Udaram 
Sitaram  v.  Rdnu  Panduji  et  al,  11  Bom.  H.  C.  R.  76. 

(/)  See  Mahdbaldyd  v.  Timdyk,  12  Bom.  H^  C.  R.  138 ;  Venkataramay- 
yan  v.  Venkatasuhramania,  I.  L.  R.  1  Mad.  358;  Pandurung  Kamtiy. 
Venktesh  Pat,  Bom.  H.  C.  P.  J.  F.  for  1879,  p.  513. 

(^)  See  Narayan  Gop  v.  Pandurung  Ganu,  I.  L.  B.  5  Bom.  685 ; 
Mayaram    Sevaram  v.  Jayvantrav  Pandurung,    Bom.   H.  C.  P.  J.  F. 
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deci*ee  transfers  no  nwre  than  his  share,  (a)  The  purchaser 
has  acquired  the  rights  of  one  co-sharer.  In  that  character 
he  obtains  the  legal  position  of  a  tenant  in  coninK)n^  (6)  and 
if  put  in  possession,  he  may  retain  it  in  that  character  (e) ; 
but  unless  this  has  occurred  the  Court  will  not  give  hinv 
joint  possession.  He  is  put  to  his  suit  for  a  partition.  Sa 
in  a  case  of  a  mortgage  improperly  made  and  a  suit  thereof 
against  the  manager  alone,  {d}     But  a  decree  and  execution, 

for  1874,  p.  41  ;  Chpal  Anant  Kamat  v.  Venkaji  Narayan  Kamat, 
Bom.  H.  C.  P.  J.  F.  for  1879,  p.  370;  Ram  Sevak  Das  v.  Raghabar, 
I.  L.  B.  3  All.  72;  Gaya  Din  v.  Bunsi  Kuar,  ibid.  p.  191;. 
Jogendro  Deb  Roy  Kut  v .  Funendro  Deb  Roy  Kut,  14  Moo.  I.  A.  at  p.  376  ; 
Bisgessur  Lall  Sahoo  v.  Maharajah  Lwshmessur  Singhr  L.  R.  6  I.  A.  236. 
(o)  Harsahamal  v.  Maharaj  Singh,  I.  L.  R.  2  All.  294  ;  Deen^ 
Dayal  v.  Jugdeep  Narayartr  L.  R.  4  I.  A.  247  ;  Nanhak  Joti  v.  Jaimangal 
Ckaubey,  I.  L.  R.  3  All.  294. 

(6)  XTdaram  Sitaram  v.  Ranu  Panduji,  11  Bom.  H.  C.  R.  at  p.  81. 

(e)  Mahdbaldyd  Parmaya  et  al  v.  Timo^ya  Appaya  et  al,  12  ibid,  139 ;: 
Bdbdji  Lakshman  et  al  v.  Vasudev  Vinayek,  I.  L.  R.  1  Bom.  95.  Aa 
to  separate  possession  by  a  anited  parcener  see  below.  A  purchaser 
at  a  Coart  sale  can  only  seek  for  parbibion  by  suib ;  he  is  nob  entitled 
to  joint  possession,  Balaji  Anant  v.  Ganesh  Janardhan,  I.  L.  R.  5- 
Bom.  at  500;  Dugappa  Sheti  v.  Venkat  Bamnaya,  ib.  493 ;  Pandurung' 
Anandro  v.  Bhahkar  Sadashiv,  11  Bo.  H.  G.  R  72  ;  Krishnaji  v,  Sitaram^ 
L  Lu  R.  5  Bom.  496;  contra  Indrasa  v.  Sadu,  ib.  505.  See  above,, 
p.  607. 

When  one  of  two  coparceners  aliens  to  a  stranger  his  share  in  a 
piece  of  family  property,  the  other  naay  either  exercise  bis  right  of 
interdiction,  or  affirm  the  act  and  claim  by  partition  to  recover  from 
the  stranger  that  share  to  which  the  alienation  cannot  extend,  and 
which  has  now  become  his  separate  property,  Sripattl  Chinna 
Sanydsi  Bazu  v,  Sripatti  S,  Bazu^  I.  L.  R.  5  Mad.  196.  The  right  of 
interdiction  does  not  seem  to  exist.  By  the  strict  HindCt  Law  a 
ooncorrence  <^  all  the  coparceners  is  necessary  to  give  effect  to  an 
alienation.  By  the  decisions  one  coparcener  may  dispose  of  his 
interest  against  the  will  of  the  others,  but  an  interest  to  be- 
asoertained  by  a  general  partition ;  see  Pandurang  v.  Bhaskar,  supra. 

(d)  Bo/t  Shamraj  Joshi  v.  Dev  bin  Babaji  Jadhav,  Bom.  H.  C.  P.  J» 
F.  for  1879,  p.  238. 


Digitized 


by  Google 


708  PARTITION — INTRODUCTION.  [be.  n,  4  5a. 

against  a  father  as  representative  of  a  family  were  held 
binding  on  his  sons  (a).  See  Bdbu  Veen  Daydl  Ldl  v. 
Babu  Jugdeep  Ndrdin  Svigh,  (b)  where,  referring  to  Sada- 
hart  Prcudd  Sahu  v.  Fool  Bash  Koer  et  al,  (c)  and  Mahaheer 
Persliad  v.  R^myad.  Singh  et  al,  {d)  it  was  said  that  though 
the  mortgage  of  an  undivided  share  be  invalid,  yet  execution 
may  be  had  against  it  by  a  suit  for  partition  by  the  pur- 
chaser in  execution  of  the  undivided  share.  This  judgment 
established  the  seizable  character  of  an  undivided  share  (c) 
and  a  charge  created  by  such  attachment.  In  all  such  cases 
as  these  effect  may  be  given  to  transactions  approved  by  the 
law,  and  those  disapproved  may  be  defeated  not  only  by 
means  of  a  compulsory  partition,  but  by  the  revision  of  one 
actually  or  fictitiously  made. 

III. — Distribution  of  thr  Common  Peopertt* 

§  5a.  In  a  (suit  for)  partition  the  whole  property  of  each 
member  is  presumed  to  belong  to  the  common  stock.  (/) 
Every  HindA  family  is  presumably  joint  in  food,  worship, 
and  estate,  (g)  The  common  property  may  be  distributable 
or  undistributablo.     In  both  classes  it  may  be: — 

(a)  Ram  Narayan  Lall  v.  Bhowani  Prasad,  I.  L.  R.  3  All.  443. 
As  to  the  case  ia  which  a  father  defendant  may  be  held  not  to 
represent  his  infant  sons,  see  G^irusdmi  v.  Chinna  Mannar,  I.  L.  R. 
5  Mad.  87,  42. 

{b)  L.  R.  4  I.  A.  247. 

(c)  3  B.  L.  R.  31  F.  B. 

(d)  12  B.  L.  R.  90. 

(e)  Suraj  Bunsee  Koer  v.  Sheo  Prasad,  L.  R.  6  I.  A.  88,  109 ;  Vasudev 
Bhaty.  Venkatesh  Sanbhav,  10  Bom.  H.  C.  R.  139;  Balajiy,  Qaneak,  I. 
L.  R.  5  Bom.  499.  Several  of  the  decisions  quoted  in  this  paragraph 
have  more  or  less  distinctly  been  referred  to  different  priniciples,  but 
the  purpose  of  the  reference  has  generally  been  the  prevention  of  fraud 
by  moulding  the  Law  of  Partition  to  the  exigencies  of  modem  life. 

(/)  Luximom  Rate  Sadasew  v.  Mulldrow  Baji,  2  Knapp  P.  C.  Ca.  60; 
Bapu  Purshotam  v.  Shivlal  Ramachandra,  Bom.  H.  C.  P.  J.  1879,  p. 
671.    As  to  debts  due  by  or  to  the  family,  eee  below,  §  7  b.  1. 

ig)  Neelkishto  Deb  Burmono  v.  Beer  Chunder  Thdkoor,  12  M.  I.  A.  540 ; 
Narayan  Deshpande  v.  Anaji  Deshpande,  I.  L.  R.  5  Bom.  130. 
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1,  A  grant  to  united  parceners  without  distinction 

of  shares,  (a) 

2.  Ancestral,  which  may  again  be  : — 

a.  Inherited,  b.  Or  recovered. 

S.     Self-acquired. 

2.  a. — Ancestral  inhented  property. — Ancestral  property, 
as  amongst  descendants,  comprises  property,  transmitted 
in  the  direct  male  line  from  a  common  ancestor,  and  accre- 
tions to  such  property,  made  with  the  aid  of  the  inherited 
ancestral  estate,  (b)  In  the  absence  of  proof  to  the  contrary 
it  is  assumed  that  a  purchase  by  a  member  of  a  joint  family 
is  made  on  the  joint  account,  (c)  In  U&jmohun  Oossain  v. 
Oourmohun  Oossain,  (d)  the  Privy  Council  say  of  the  term 
ancestral  in  an  agreement  amongst  brothers : — '^  Ancestral  is 
here  employed in  the  sense  of  paternal,  i.  e.  as  mean- 

(a)  Rddhdbdi  v.  Ndndrdv,  I.  L.  R.  3  Bom.  151. 

(b)  BissessurLall  Sahoo  v.  Maharajah  Luchmessur  Sinffh,  L.  B.  6  I. 
A.  233.    In  a  family  descended  as  follows : — 

A 


I  I 

B  Bi 

I  L_ 


I  i 


C*  haying  purchased  property  out  of  the  profits  of  the  family  estate,  it 

was  held  that  C  was  entitled  as  against  C^  to  a  moiety,  Keehoo  Tewaree 

▼.  Ishree  Tewaree  et  al,  N.  W.  P.  R.  for  1861,  p.  665.  Immoveable 
property  purchased  with  the  capital  or  profits  of  ancestral  moveable 
property  ranks  as  immoveable  ancestral  property,  not  as  moveable. 
It  cannot  be  disposed  of  by  a  father  without  the  assent  of  his  sons, 
and  the  latter  may  insist  on  partition,  Shib  Dayee  v.  Boor g a  Perehad, 
4  N.  W.  P.  71. 

(c)  Gopeekrist  Gosaid  v.  Gungapersavd,  6  M.  I.  A.  53 ;  Bissessur  Lall 
Sahoo  V.  Maharajah  Luchmessur  Singh,  L.  B.  6  I.  A.  at  p.  236.  So 
Nathu  V.  Mahadu,  Bom.  H.  C.  P.  J.  1879,  p.  669.  See  below, 
'  Self-acquibed  Phoperty.' 

(d)  8  M.  I.  A.  at  p.  96. 
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ing  the  property  of  the  father  in  whatsoever  manner  or  by 
whatsoever  title  the  father  had  acquired  it/^  To  him  it  might 
be  self-acqaired^  bat  to  the  sons  it  was  ancestral  estate.  Thus, 
in  the  case  of  a  father,  head  of  a  family,  property  inherited 
from  his  father  or  grandfather,  is  ancestral  property,  however 
acquired  by  its  previous  possessors.  Ancestral  property, 
mortgaged  by  the  father  and  sold  in  execution,  is  subject  to 
the  claim  to  partition  of  the  sons,  (a)  In  Gungoo  Mull  v. 
Bunseedhur,  (b)  three  sons  having  inherited  on  the  death 
of  the  father,  and  one  of  them  having  afterwards  died,  the 
eons  of  a  surviving  brother  were  held  to  have  an  interest  in 
the  addition  thus  caused  to  their  father's  share,  enabling 
one  of  them  to  sue  a  purchaser  In  execution  for  the  allotment 
to  him  of  his  proper  portion.  The  Court  say :— "  The  father 
has  no  more  absolute  and  exclusive  right  in  ancestral  pro- 
perty, which  devolves  on  him  by  his  brother's  death  than 
he  has  in  the  like  property,  which  he  inherits  from  his 
father.*'  The  case  seems  to  have  been  imperfectly  brought 
before  the  Court.  The  family  being  joint,  it  does  not  appear 
how  one  of  the  three  brothers  could,  on  the  death  of  another, 
succeed  to  the  whole  instead  of  a  moiety  of  his  share,  or 
how  one  of  his  three  sons  could  sue  alone,  or  sue  his  father's 
judgment-creditor  or  execution -purchaser  alone  for  his  one- 
third  share  in  his  father's  estate,  without  claiming  a  general 
partition  of  the  family  property. 

On  the  other  hand,  property  inherited  by  a  father  frouo 
females,  brothers,  or  collaterals,  or  directly  from  a  great- 
great-grandfather,  appears  to  be  subject  to  the  same 
rules  as  if  self-acquired,  (c)     Ancestral  property,  in   fact, 

(a)  Lochm  Singh  et  al  v.  Nemdharee  Singh  et  al,  20  C.  W.  R.  170. 

(b)  1  N.  W.  P.  R.  79. 

(e)  Baboo  Nund  Coomar  Lall  et  al  y,  Moulvie  Razee-ood-deen  Rooseim, 
10  Beng.  L.  R.  183  S.  C,  18  C.  W.  R.  477 ;  Oooroochurm  Doss  et  al  v. 
Ooolukmoney  Doseee,  I  Fait.  165  ;  R.  Nallatambi  ChetH  v.  R.  Mahmda 
Chetti,  3  M.  H.  C.  R.  455,  457.  In  Muttayan  Chetii  y.  Sivapiri  Zamm- 
dar,  I.  L.  R.  3  Mad.  at  p.  375,  it  ia  said  that  property  inherited  from 
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may  be  said  to  be  co-extensive  with  the  objects  of  the 
apratibandhaddyaj  or  '  unobstrncted  iolieritance : '  the  con- 
trast drawn  in  the  Sanskrit  authorities  is  between  pitrdrjit 


a  mother,  (which  accordiDg   to  the  now  prevailing  doctrine  would 
generally  be  looked  on  as  inherited  from  her  father,  or  some  other 
male  relative,)  is  not  to  be  ranked  in  the  same  class  with  self- acquired. 
This,  which  may  perhaps  be  regarded  as  extra-judicial,  is  opposed 
to  the  judgment  of   Sir  A.  Bittlestone  and  the  other    authorities 
referred  to  in  this  note.     The  chief  ground  for  the  doctrine  seems  to 
be  a  passage  in  the  Mit.  Chap.  I.  Sec.  IV.  para.  2,  in  which  Vijfi&nes- 
vara  extends  the  condition  of  a  separate  acquisition's  having  been 
made  without  detriment   to  the  paternal  estate  by  analogy  to  the 
maternal  estate,  which  in  some  cases  brothers  inherit  equally  (Mit. 
Chap.  II.  Sec.  XI.  para.  20).    There  is  no  inborn  right  of  a  son  to  a 
maternally  as  to  a  paternally  descended  estate.     In  the  case  of  patri- 
mony the  right  is  one  of  co-ownership,  and  it  is  this  right  only  that 
qualifies  the  father's  ownership  and  power  of  disposition.    It  is  on  this 
that  Vijn&nesvara  grounds  the  son's  right  to  an  interdiction  :  in  its 
absence  the  father  might  dispose  of  the  ancestral  as  well  as  of  the 
other  property,  and  a  mother's  estate  is  not  ancestral  within  the 
meaning  of  the   Sanskrit  term,  though  for  some  purposes  the  ana- 
logy of  the  patrimony  has  been  extended  to  it.    These  particular 
extensions  imply  a  general  difference  in  kind,  and  a  usual  incident 
of  ownership  is  not  to  be  extinguished  without  a  clear  rule   to  that 
end.    The  MayOkha  in  dealing  with  the  Sanskrit  text  of  Y&jnavalkya, 
on  which  Vijn&ne^vara's  discussion  is  founded  {see  Vyav.  May.  Chap. 
IV.  Sec.  VII.  para.  2  ff ;  Y&jn.  II.  118)  does  not,  any  more  than  the 
text  itself,  mention  a  maternal  heritage.    In  Sec.  II.   of  the   same 
Chapter,  though  it  quotes  a  passage  limiting  "  dfiya"  to  the  **  wealth 
of  a  father,"  it  says  that  father  stands  for  **  relations  in  general,"  but 
again  in  Sec.  X.,  para.  26,  it  does  not  place  the  son's  inheritance  to  the 
mother's  property  on  an  immediate  participation  by  birth  as  in  the  case 
of  the  patrimony.    On  the  theory  of  the  woman's  estate  being  merely 
interpolated,  the  maternal  grandson's  right  may  be  called  "  d&ya,"  but 
not  patrimonial.    On  the  whole  Jagann&tha's  reasoning  seems  to  be 
the  best.    Complete  ownership  in  him  who  takes  an  estate  is  the 
general  principle  of  the  Hindd  law,  modified  only  by  the  texts  which 
dedicate  ancestral  and  in  part  self-acquired  lands  to  the  nurture  of  the 
agnatic  line  of  manes  and  descendants.     Had  Vijn&nesvara  recog- 
nized in  the  sons  a  joint  ownership  along  with  their  mother  in  her 
iepartte  estate  it  is  unlikely  that  he  should  not  have  said  so  in  the 
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"  acquired  by  fathers/'  and  «t;ar/i7'^  acquired  by  one's  self/' (a) 
The  view,  here  stated,  agrees  with  that  arrived  at  by  Jagan- 
n&tha,  (b)  after  a  discussion  of  the  contrary  doctrines 
held  by  other  lawyers,  (c)  This  discussion  itself  shows, 
however,  that  there  is  much  co  be  said  on  both  sides, 
and  the  question  must  be  regarded  as  one  still  in  contro- 
versy. Those,  who  hold  that  all  property  descending  to  the 
father  from  relations  ranks  as  ancestral  property,  interpret 
the  text  of  Yajnavalkya,  (d)  which  relates  to  the  grand- 
father's property,  as  an  example  of  the  principle  that  all 
property,  taken  by  right  of  affinity,  (e)  is  to  be  regarded  as 
ancestral.  Those,  on  the  other  hand,  who  maintain  that 
property  regularly  transmitted  from  ancestors  in  the  male 
line,  and  that  alone,  is  ancestral  property,  understand  the 
text  to  imply  affinity  only  of  that  closest  kind  which  its 
terms  necessarily  import,  namely  that  existing  between  an 

discussion  by  which  he  establishes  their  joint  ownership  with  the 
father  over  ancestral  property.  The  text  of  Y&jiiavalkya,  which 
declares  the  equal  ownership  of  father  and  son,  does  not  include  a 
mother.  {See  Mit.  Chap.  I.  Sec.  V.  para.  13  ff).  The  inheritance  to 
her  is  rather  by  succession  than  by  survivorship,  {see  Vyav.  May. 
Chap.  lY.  Sec.  II.  paras.  1,  2)  and  the  estate  which  the  son  has  nob 
himself  gained  through  joint  ownership  need  not  in  his  hands  be 
subject  to  a  joint  ownership  and  the  other  incidents  of  an  ancestral 
heritage.  Amongst  some  of  the  tribes  in  the  Panj&b,  property 
inherited  through  the  mother  is  excluded  from  the  aggregate 
for  partition.  Amongst  others  all  property  of  every  kind  is  includ- 
ed.    Panj.  Cast.  Law,  Yol.  II.  170. 

(a)  Bk.  I.  Introd.  p.  6b,  77,  ss.  A  similar  distinction  is  made  by 
the  Customary  Law  :  see  Steele,  L.  C.  p.  53. 

(*)  Coleb.  Dig.  Bk.  V.  Chap.  II.  T.  103.  "  What  is  received  from 
the  maternal  grandfather  must  not  be  considered  as  having  descend- 
ed from  ancestors,  but  as  acquired  by  the  man  himself."  Coleb.  Dig. 
Bk.  II.  Ch.  IV.  T.  28,  Comm. 

(c)  This  view  was  approved  and  adopted  in  the  case  of  B.  Nund 
Comar  Lallet  alv.  Moulvee  Razee- ood-deen  Hoosein et  al,  ISC.  W.  B. 
477. 

(d)  Mit.  Chap.  I.  Sec.  5,  para.  3. 

(e)  See  also  Colebrooke,  Dig.  loc.  cit. 
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ancestor  and  his  6rst  three  descendants,  (a)  On  consider- 
ing the  former  of  these  conflicting  views,  it  presents  this 
difficulty,  that  it  assigns,  in  many  cases,  to  a  son  equal 
power  with  his  father  over  property  which,  but  for  his 
father^s  taking  it  could  never  come  to  him,  while,  in  the 
example  given  in  the  text,  the  intervention  of  the  father 
is  immaterial.  The  property  held  by  a  grandfather  must 
come  to  his  grandson,  and  that  of  a  great-grandfather  to 
his  great-grandson,  in  the  male  line,  whether  the  inter- 
rening  descendants  survive  or  not,  whereas  the  property 
of  a  great-grandfather  descends  to  his  great-grandson, 
through  his  daughter,  only  if  first  inherited  by  his  daughter's 
son.  (6)  It  may  further  be  objected  that  the  equal  right  of 
the  grandson  with  his  father  in  the  property  of  the  grand- 
father  is  a  supersession  of  the  more  ancient  rule,  supported 
by  numerous  texts,  of  the  father's  independence  and 
sapremacy  over  his  family  and  estate,  (c)     It  would  appear 

(a)  See  also  Colebrooke,  Dig.  loc.  ciL  stib  fin.  In  Kangra,  "  by 
ancestral  lands  is  generally  understood  land  once  held  by  the  com- 
mon ancestor,  not  all  land  whatsoever  inherited  by  the  donor"  (to  a 
daughter  and  her  children),  Panj.  Oust.  Law,  Vol.  II.  p.  185. 

{b)  As  the  passage  of  Y&j&avalkya,  Mit.  Chap.  II.  Sec.  I.  para.  2, 
ftpecifying  the  daughter  is  extended,  ih.  SecT.  II.  para.  6,  by  the  aid 
of  Vishnu  XV.  47,  to  a  daughter's  son,  but  no  further. 

(c)  See  N&rada,  Pt.  1.  Chap.  III.  paras.  36.  40  ;  Pt.  II.  Chap.  IV. 
para.  4 ;  Pt.  II.  Chap.  V.  para.  39  ;  Manu  IX.  104 ;  Vyav.  May. 
Chap.  IV.  Sec.  I,  pi.  4,  5 ;  Stokes,  H  L.  B.  43  ;  Mit.  Chap.  I.  Sec. 
1,  para.  24 ;  Stokes,  H.  L.  B.  375.  The  father  appears  in  the  earliest 
form  of  the  law  to  have  had  unqualified  administrative  power  and 
to  have  had  complete  dominion  over  the  family  \^8ee  above,  pp.  69,  281, 
646).  The  rights  of  the  manes  at  the  same  time  made  an  alienation 
of  the  ancestral  estate  unlawful,  and  the  interest  felt  in  a  son  as  a 
continoator  of  the  family  sacra  to  be  celebrated  with  indispensable 
offerings  out  of  the  patrimony  {see  Vishnu,  Transl.  189)  raised  him 
first  in  religion  and  then  in  law  to  a  joint-ownership  with  his  father . 
It  became  recognized  far  earlier  than  at  Borne  that  the  **  pati^ 
potestas  in  benigmtate  non  in  atrccitate  consistit**  as  the  highly  affec- 
tionate character  of  the  Hind(^s  readily  admitted  sons  to  a  position 

of  secore  equality  in  title,  though  not  till  afterwards  in  adraini.stm- 
90h 
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dangerons  to  extend  the  supersession  in  the  absence  of 
exphcit  texts,  on  the  strength  of  an  interpretation. 

An  objection,  commonly  urged  against  the  second  view, 
is  that,  by  classing  property  inherited  by  the  father  from 
relations  with  self-acquired  property,  an  undue  extension 
is  given  to  the  latter  term,  since  acquisition  (arjana)  implies 
an  individual  effort.  Ja^annatha,  I.  c.,  felicitously  meets 
this  objection  by  showing  that  such  an  extension  must  be 
allowed  in  other  cases,  such  as  those  of  a  priest  inheriting 
from  his  Yajam^na,  i,   e.  the  person   for  whom  he  sacri- 

A 

fices,  and  of  an  Achdrya  or  religious  teacher  inheriting  from 
his  pupil,  (a)  It  is  impossible  to  class  such  inheritances 
as  ancestral  property,  since  the  text,  by  instancing  a  grand- 
father, whose  relationship  is  one  of  blood,  cannot  imply  the 
spiritual  relationship  existing  between  a  teacher  and  hia 
pupil,  or  between  a  priest  and  his  Yajamana.  Though  inher- 
ited therefore,  such  estates  still  rank  in  contradistinction  to 
the  *' pitrarjit,"  as  "  svflrjit''  or  self- acquired,  which  thus 
becomes  equivalent  to  "  in  any  way  acquired  except  by 
succession  through  descent  and  participation  of  rights.'' 

In  a  recent  case  (b)  the  Privy  Council  have  said  that  a 
zamindari  inherited  through  a  mother  was  not  self-acquired 
property,  but  they  expressed  no  opinion  whether  it  was 
subject  to  the  same  restrictions  on  alienation  or  hypotheca- 
tion as  if  it  had  descended  to  the  zamindar  from  his  father 
or   grandfather.     It   may  be  concluded  therefore  that  the 

tion.  Then  followed  the  right  of  interdiction  to  guard  against 
impious  waste,  and  lastly  the  right  to  partition  as  a  logical 
consequence  of  co-ownership.  The  archaic  law  has  in  part  been 
revived  by  recent  cases.  As  to  sale  of  ancestral  property  by  a  father 
or  by  the  Court,  see  above,  pp.  631,  637  ss  ;  Narayanacharya  v.  Noreo 
Krishna  et  al,  I.  L.  R.  1  Bom.  262;  Kastur  Bhavani  v.  Appa  and 
^itaram,  S.  A.  No.  124  of  18/6,  Bom.  H.  C.  P.  J.  F.  for  1876,  p.  162. 

(a)  As  to  a  Vfitti  regarded  as  a  heritable  estate,  see  2  Str.  H.  L.  12. 

(6)  MuUayan  ChsUiar  v.  Sangili  Vira  Pandia,  L.  R.  9  I.  A.  128^ 
reversing  I.  L.  R.  3  Mad.  370. 
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more  extensive  construction  of  ''  pitrarjit"  or  "  ancestral' 
is  that  which  in  the'  future  is  to  prevail,  though  probably 
without  the  consequence  of  giving  to  the  son  equal  power 
with  the  father  over  such  ancestral  property  which  is  not  in 
the  stricter  sense  "  patrimonial*'  by  agnatic  descent,  (a) 
In  the  Madras  decision  it  is  said  that  property  may  at  the 
same  time  be  not  "  ancestral  in  the  sense  in  which  property 
inherited  by  the  father  from  the  paternal  grandfather  is 
liable  to  partition  under  the  Mitdksharft  Law  at  the  in- 
stance of  the  son,"  and  yet  "  not  self-acquired  property  on 
that  ground  for  purposes  other  than  those  of  partition.*' 
This  notion  of  the  property  being  of  one  class  for  on© 
purpose  and  of  another  for  another  is  a  subtilty  which  the 
authorities  do  not  apparently  warrant,  and  which  would 
lead  to  contradictory  consequences.  The  rules  for  partition 
of  inherited  property  point  to  male  lineal  inheritance, 
leaving  property  owned  in  any  other  right  to  be  distributed 
as  self -acquired,  or  according  to  the  special  rules  applicable 
on  account  of  the  character  of  the  property  as  sacred  or 
secular,  or  as  affected  or  not  with  the  support  of  public 
duties,  (b) 

The  nature  of  ancestral  property,  as  between  a  father  and 
his  sons,  is  not  affected  by  the  circumstance  of  a  partition 
having  taken  place  between  the  father  and  his  coparceners. 
The  general  principle  is  laid  down  by  Yajnavalkya(c) : — "The 
ownership  of  father  and  son  is  the  same  in  the  land  which 
was  acquired  by  the  grandfather,  or  in  a  corrody  or  in  chat- 
tels, which  belonged  to  him.'*  Vijn&nesvara,  in  his  remarks 
introducing  the  text  quoted,  explicitly  states,  that  it  is  given 
to  meet  the  case  of  a  doubt  that  might  otherwise  be  felt,  in 
the  case  of  a  separation  having  taken  place  between  a  father 
and  a  grandfather.     The  doctrine  has  been  correctly  appro - 

(a)  See  Mit.  Chap.  I.  Sec.  I.  para.  27  ;  Sec.  II.  para.  6  ;  Chap.  VI. 
Sec.  7,  paras.  9,  10,  and  the  judgments  referred  to  in  p.  710,  note  (c). 

(6)  Above,  p.  179. 

(c)  Mit.  Chap.  I.  Sec.  5,  para.  3  ;  Stokes,  H.  L.  B.  391. 
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hended  by  the  Calcutta  High  Court,  in  Muddun  Oopal 
Thakoor  et  al  v.  Ram  Baksh  Panday  et  al,  (a)  where  the 
authorities  are  discussed  at  length.  It  has  been  said  indeed 
that  "  the  divided  share  of  a  HindA  in  property,  which  had 
previously  belonged  to  the  united  family,  is  sepai'ate  estate, 
and,  like  any  other  estate  held  in  severalty  (such,  for  instance, 
as  self -acquired  property),  is  assets,  while  yet  in  the  hands 
of  the  heir,  for  payment  of  the  debts  of  the  deceased  pro- 
prietor/* (b)  In  GirdharilaVs  case,  (c)  and  some  others,  (rf) 
this  last  rule  has  been  practically  absorbed  in  a  wider 
one,  bat  at  the  date  of  the  earlier  decision  separatenesa  of 
estate  was  thought  essential  to  the  liability.  In  the  case  of 
Kattama  Natchiar  v.  The  Raja  of  Sivagangd  too,  (e)  the 
Privy  Council  laid  down  the  rule,  *'  When  property  belong- 
ing in  common  to  a  united  Hindd  family  has  been  divided, 
the  divided  shares  go  in  the  general  course  of  descent  of 
separate  property/'  But  from  this  it  most  not  be  under- 
stood that  the  nature  of  the  property,  as  ancestral  estate,  is 
changed.     Such  a  view,   originally    held    in    the    case    of 

(a)  6  C.  W.  E.  73  C.  R. 

(6)  Uddrdm  Sitdrdm  v.  Banu  Pandi^i  et  al,  11  Bom.  H.  C  R.  at  p.  83. 

(c)  22  W.  R.  56  C.  R.  S.  C,  L.  R.  1 1.  A.  821. 

(d)  Haza  Hira  v.  Bhaiji  Modan,  S.  A,  No.  444  of  1874,  Bom.  H.  C. 
P.  J.  F.  for  1875,  p.  97. 

(e)  9  M.  I.  A.  609.  The  jadgmeot  of  their  Lordships  was  sub- 
jected to  some  hypercriticism  by  the  late  Prof.  Goldstiicker  (On  the 
Deficiencies,  &c.,  p.  14  ss)  who  seems  to  hare  overlooked  (p.  16]  that 
the  religious  benefits  for  which  ancestral  property  is  inherited  {see 
D&yabh&ga,  Chap.  XI.  Sec.  1,  para.  32 ;  Stokes,  H.  L.  B.  812 ;  Sec.  6, 
paras.  30,  81 ;  Stokes,  H.  L.  B.  351)  are  not  a  cause  for  the  disposal  of 
property  not  acquired  by  descent  from  a  former  owner,  assumed  to  be 
still,  in  the  spirit  world,  interested  in  the  purposes  to  which  it  is 
applied.  That  undivided  members  may  make  separate  acquisitions,  see 
Coleb.  Dig.  Bk.  V.  T.  88  Comm.,  and  above  Bk.  I.  Chap.  II.  Sec.  6a, 
Q.  9,  p.  399.  Several  cases  occur  in  2  Str.  H.  L.  at  page  439,  the 
Smriti  Chandrik&  being  quoted  as  assuming  such  acquisitions  to  be 
possible.    So  at  p.  441  the  M&dhavya. 
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Lakshmibdi  v.  Oanpat  Morobd  et  al,  (a)  was  dissented  from 
on  appeal.(&)  The  share  taken  on  a  partition  is  indeed  sepa- 
rate estate  as  regards  the  other  branches  of  the  family  (c) ; 
bat  in  the  branch  to  which  it  belongs^  it  is  ancestral 
estate,  subject  in  the  hands  of  sons  to  the  father's  debts, 
with  the  exception  of  those  immorally  incurred,  on  account 
of  the  special  obligation  arisiog  from  filial  duty,  {d)  but  not 
on  account  of  its  ranking  as  self-acquired  property  of  the 
father.  Jagannatha  says  that  ancestral  property,  remaining 
in  the  hands  of  a  father  on  a  partition  with  his  sons,  retains 
that  character  for  the  purposes  of  a  partition  with  subse- 
quently bom  sons;  (e)  while  free  from  obligations  to  those 

(a)  4  Bom.  H.  0.  R.  150  0.  C.  J. 

(b)  See  6  Bom.  H.  C.  R.  135  0.  C.  J. 

(c)  See  the  case  of  Oavuri  Devama  Garu  y.  Raman  Dora  Garu,  6  M. 
H.  C.  R.  at  p.  93,  quoted  under  Bk.  I.  Chap.  II.  Sec.  11,  Q.  5;  above 
p.  456 ;  Periasami  v.  Periasami,  L.  R.  5  I.  A.  61.  In  that  case  a  family 
estate  made  over  by  the  eldest  to  the  younger  brothers  was  said  by 
the  Privy  Council  to  have  passed  "  with  of  course  all  its  incidents  of 
impart ibility  and  pecnliar  course  of  descent,"  (ib.  at  p.  75).  A  property 
renounced  by  an  elder  brother  in  favour  of  the  younger  ones  becomes 
their  estate  as  in  a  partition,  though  there  be  no  general  partition. 
See  GauH  Devama* s  case.  The  '*  incidents*'  in  these  cases  would 
depend  on  the  family  law  or  the  political  conditions  of  the  estate ; 
tee  above,  pp.  158,  172,  179,  237. 

(d)  Above,  pp.  156,  642. 

(e)  Coleb.  Dig.  Bk.  V.  T.  392.  Similarly  under  the  English  law, 
"  If  parceners  make  a  partition  of  their  land,  they  are  still  in  of  their 
respective  shares  by  inheritance,  though  these  shares  are  no  longer 
held  in  coparcenary,  but  in  severalty."  1  Steph.  Comm.  443.  So 
Doe  Dem  Croathujaite  v.  Dixon,  5  A.  <&  E.  835.  And  thus  in  Baijun 
Doohey  y.  Brij  Bookun  Lall  Awaeti,  L.  E.  2  I.  A.  278,  the  Privy 
Council  call  a  share  obtained  or  ascertained  and  seyered  in  a  partition 
"  separate  estate,*'  but  at  the  same  time,  "  ancestral  estate  derived 
from  the  father."  Tenants  of  the  united  family  retain  their  rights 
IB  against  the  individual  member  to  whom  the  land  held  by  them 
Us  been  assigned  in  a  partition  of  the  estate,  Ndrdyan  Bhivrdv  v. 
Kdthi,  I.  L.  R.  6  Bom.  67.  See  below,  Bk.  II.  Chap.  I.  Sec.  1,  Q.  5, 
Remark. 
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who  have  separated.  Nor  can  special  restrictions  be  im- 
posed on  the  dealing  of  a  co-sharer  with  his  divided 
share  by  an  agreement  made  amongst  the  sharers  at  the 
time  of  partition  inconsistent  with  the  nature  of  the  estate 
taken  by  the  co-sharer,  (a) 

§  5a.  2.  6. — Ancestral  property,  Recovered. — As  regards 
property  recovered,  the  cases  must  be  distinguished  of 

(1)  Kecovery  by  a  father,  head  of  the  family,  and  of 

(2)  Recovery  by  another  coparcener, 

(a)  With  or  without  the  aid  of  the  patrimony. 
(6)  Of  moveables  or  of  immoveables. 

(1)  Ancestral  property  recovered  by  a  father,  head  of  a 
family,  ranks  as  self-acquired,  (b)  This  rule,  however,  is  in 
the  MayAkha  qualified  by  a  text  (c)  cited  from  Brihaspati, 
which  imposes  the  condition  that  such  a  recovery  must  have 
been  made  without  the  aid  of  the  ancestral  property. 

(2)  Ancestral  property  recovered  by  another  coparcener 
with  the  aid  of  the  patrimony  becomes  an  accretion  to  the 
common  estate.  Immoveables,  recovered  by  such  a  copar- 
cener without  the  aid  of  the  patrimony,  but  with  the 
acquiescence  of  the  other  co-sharers,  rank  likewise  as  an 
accretion  to  the  common  property,  subject  to  a  deduction 
of  one-fourth  for  the  acquirer,  (d)  This  rule  has  been 
recognised    by  the    Bombay    High  Court  in  Mulhari  v. 

(a)  Venkatramana  v.  Brammana,  4  M.  H.  C.  R.  346. 

(b)  Mit.  Chap.  I.  Sec.  5,  para.  11 ;  Stokes,  H.  L.  B.  393. 

(c)  May.  Chap.  IV.  Sec.  4,  para.  5 ;  Stokes,  H.  L.  B.  48.  So  Yiram. 
Tr.  p.  74.  Compare  also  D&yabh&ga,  Chap.  YI.  Sec.  2,  paras.  31—35 ; 
Stokes,  H.  L.  B.  285,  286 ;  Jagann&tha's  Commentary,  Colebrooke, 
Dig.  Bk.  V.  T.  25  ;  and  Smriti  Chandrik&,  Chap.  YIII.  para.  28. 

(d)  Mit.  Chap.  I.  Sec.  4,  para.  3  j  Stokes,  H.  L.  B.  386 ;  May.  Chap. 
lY.  Sec.  7,  para.  3 ;  Stokes,  H.  L.  B.  74,  See  Sm|iti  Chandrik&,  Chap. 
YII.  paras.  32-33 ;  Naraganti  Achammagdru  v.  VenkatacJudapaiit 
I.  L.  B.  4  Mad.  269,  260. 
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Shekoji.  (a)  It  seems  probable  from  the  wording  of  the 
texts  upon  which  this  doctrine  rests,  that  they  contemplate 
the  cases  only  of  property  forfeited  or  withdrawn  from  the 
family  estate  otherwise  than  by  voluntary  and  valid  aliena- 
tion. This  view  seems  to  be  strongly  supported  by  the 
words  ^^hrita"  (t.  e.  that  which  has  been  taken  or  seized),  (6) 
and  "nashta^^  (i.  e.  that  which  has  been  lost),  and  '^udd- 
haret"  (i.  e,  if  he  rescue  or  win  back),  (c)  Though  there  ia 
no  explicit  rule  which  enables  a  member  of  a  united  family 
purchasing  a  portion  of  the  patrimony,  formerly  sold,  out  of 
his  separate  means,  to  enjoy  it,  as  in  the  case  of  another 
acquisition,  free  from  claims  to  partition  by  his  coparceners, 
yet  neither  is  any  express  limit  set  to  such  enjoyment,  and 
it  would  probably  now  be  held  that  such  property  stands 
on  the  same  footing  as  any  other  purchased  property  of  his 
separate  estate.  A  contention  to  the  contrary  was  aban- 
doned in  the  case  of  Gooroo  Per  shad  Roy  et  al  v.  Dtibee 
Pershad  Tewaree,  (d)  and  a  case  at  2  Str.  H.  L.  377,  with 
the  comments  of  Messrs.  Colebrooke  and  Ellis,  shows 
that  ''  recovered  property"  is  of  the  nature  of  that  which 
should  have  been,  but  could  not  be,  divided,  owing  to  its 
detention  by  strangers.  The  views  here  expressed  are 
substantially  repeated  in  the  case  of  Visalatchi  Ammal 
V.  Annasamy  Sastry.  {e)  The  introduction  of  the  condi- 
tion  of   acquiescence  on   the   part   of    co-sharers  is    due 

(a)  S.  A.  No.  5at  of  1864,  decided  20bh  September  1864. 

(h)  Roer  and  Montriou  translate  "  purloined."    Y&jn.  II.  119. 

(c)  In  answer  to  Q.  58u  MSS.  the  S&stri  said  that  when  a  Vatan 
had  been  granted  to  one  brother,  resumed  in  part  on  his  deatb,  but 
•recovered  by  the  other  brother,  it  did  not  become  the  property  of  the 
undivided  family  to  which  he  belonged. — Dharwar,  24:ih  February 
1848.  This  agrees  with  the  view  taken  by  the  P.  C.  in  the  Shiva- 
ffunga  case.     Comp  the  cases  above,  p.  158,  notes  (g)  and  {h). 

{d)  6  C.  W.  B.  68  C.  R. 

(«)  5  M.  H.  C.  R.  150,  see  also  Muttu  Vaduganadha  Tevar  v.  Dora 
Singha  Tevar,  I.  L.  R.  3  Mad.  at  p.  300,  and  Naraganti  Achammaga- 
ru  V.  Venatachalapati,  I.  L.  R.  4  Mad.  at  p.  259. 
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probably  to  the  necessity  of  guarding  them  against  any  un- 
derhand proceeding  by  one  of  their  number,  (a)  Reco- 
vered property,  it  has  been  held,  does  not  include  what  is 
regained  from  one  claiming  as  a  member  of  the  family; 
but  only  property  held  adversely  by  strangers ;  and  one,  who, 
in  a  suit  brought  by  him  against  a  stranger,  purposely 
ignores  his  co-heir,  is  not  entitled  to  any  extra  share.  (6) 
Ancestral  moveables,  recovered  by  a  coparcener,  without 
the  use  of  the  patrimony,  but  with  the  consent  of  the  co- 
sharers,  become  his  separate  property. 

The  author  of  the  Mit&kshara  has  quoted  Manu  IX.  209 
in  support  of  his  view  of  the  father^s  independent  power 
over  ancestral  property  recovered  by  him.  His  explanation 
of  the  passage,  though  diflfering  in  terms,  agrees  in  sub- 
stance with  that  of  Manu's  Commentator  KuUukabhatta. 
The  translation  of  Sir  W.  Jones  does  not  correctly  render 
the  sense  of  Manu's  words,  inasmuch  as  he  has  translated 
the  word  putraih,  *^ with  his  sons,''  by  ''with  his  brethren." 
While  the  family  is  undivided,  however,  the  acquisitions  of  its 
several  members  are  usually  made  by  the  aid  of  the  common 
property  and  unite  with  it.  Hence  a  presumption  arises  of 
all  the  possessions  of  the  several  members  being  joint  estate 
subject  to  distribution  like  ancestral  property.  In  Dhurm 
Das  Pandey  v.  MussL  Shdma  Soondri  Dibiah,  (c)  the  Judi- 
cial Committee  say : — ''  It  is  allowed  that  this  was  a  family 
who  lived  in  commensality,  eating  together  and  possessing 
joint  property.  It  is  allowed  that  they  had  some  joint  pro- 
perty, and  there  can  be  no  doubt  that,  under  these  circum- 
stances, the  presumption  of  law  is  that  all  the  property  they 
were  in  possession  of  was  joint  property,  until  it  was  shown 
by  evidence  that  one  member  of  the  family  was  possessed  of 
separate    property/'     That   this  applies  when  the  transac- 

(a)  1  Str.  H.  L.  21/. 

{b)  Bissessur  Chuckerbutty  et  al^q,  Seetul  Chunder  ChuckerbtUty,  9  C. 
W.  E.  69  C.E. 

(c)  3  M.  I.  A.  at  p.  240. 
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tions  of  a  father  are  in  question  is  shown  by  Suraj  Bunsee 
Kooer's  case  (a)  and  many  others.  The  case  is  consequently 
almost  unknown  in  practice  of  a  father's  uncontrolled  power 
being  asserted  on  the  ground  of  recovery  referrible  solely  to 
his  own  exertions  or  fortune. 

§  5  a.  3. — 8  elf  ^acquired  property. — Acquired,  as  distin* 
goished  from  inherited  or  recovered,  property,  has  a  two-fold 
character  as  being  the  acquisition 

a.  Of  a  father,  head  of  a  family,  and 
fe.  Of  any  other  coparcener. 

§  5  a.  3.  a.  Self -acquired  property,  as  between  a  father 
and  bis  sons,  includes  all  separate  acquisitions  by  the  father, 
SQch  as  a  grant  of  a  village  as  an   inam,  (&)  as   well  as 

(a)  Above,  p.  609. 

(6)  Bahirji  Tannafi  v.  Odai^ng,  R.  A.  No.  47  of  1871,  Bom.  H.  C.  P. 
J.  F.  for  1872,  No.  33. 

The  following  cases  connected  with  grants  of  land  may  be  useful  as 
showing  when  the  gprantee  has,  and  when  he  has  not,  a  full  power 
of  disposal. 

A  grant  to  a  man,  his  children  and  grandchildren,  confers  an  abso- 
late  estate,  Ta§ore  case,  4  B.  L.  R.  182  0.  C,  and  if  to  a  gift  arc 
added  "  words  restricting  the  power  of  transfer  which  the  law  annexes 
to  that  estate,  the  restriction  would  be  rejected  [as  a]  qualification 
which  the  law  does  not  recognize."  Tagm-e  case,  9  B.  L.  R.  395, 
qaoted  by  the  Judicial  Committee  in  Bhooban  Mohini  Debya  v.  Hurish 
Chunder  Chowdrey,  L.  R.  5  I.  A.  at  p.  147.  (Comp.  Laboulaye,  Prop. 
Fonce.  en.  Oc.  368.)  As  to  the  extent  of  the  property  conferred  by 
a  grant  in  Bombay,  see  Waman  J.  Joshi  v.  The  Collector  of  Thana,  6 
Bom.  R.  191  A.  C.  J.,  and  Nagardas  v.  The  Conservator  of  Forests^ 
I.  L.  R.  4   Bom.  264 ;   Bayaji    v.  The  Conservator  of  Forests,  P.   J. 

1880,  p.  342.     In  Jamna  Sani  v.  Lakshvianrao,  Bom.  fl.  C.  P.   J, 

1881,  p.  6,  it  was  said  that  ordinarily  the  holder  of  a  jaghir  or 
caranj&m  can  make  a  valid  grant  only  for  his  own  life ;  and  the 
Government  having  defined  an  estate  pi^eviously  granted  as  a  saran- 
jam,  and  untransferable  from  the  family  meant  to  be  benefited,  a 
subsequent  alienation  to  a  stranger  was  pronounced  invalid  as 
Hgainsttho  grantor's  heirs.  In  Nagardas*  case  [supra)  it  was  held 
that  an  Izafatdar'a  title  does  not  necessarily  involve  any  proprie- 
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ancestral  property  recovered  and  property  taken  by  inherit- 
ance, bat  not  in  tbe  direct  male  line  of  descent,  (a)  The 
acquisition  or  recovery  must  have  been  made  without  the 
aid  of  the  family  estate ;  otherwise  the  property  frill  rank 
as  ancestral,  (b)  In  the  Mitakshara  this  qualification  is  not 
distinctly  drawn  out.  The  general  rule  only  is  laid  down, 
that  sons  become  by  birth  participators  in  both  the  pro- 
perty  inherited  by  their  father  and  the  property  by  him 

tary  right,  and  that  even  though  a  Khot  may  be  a  proprietor  yet 
this  is  not  implied  in  his  **  Khoti "  office  or  grant,  so  as  to  make  him 
owner  of  timber  growing  on  the  village  lands  subject  to  his 
authority. 

When  a  grant  has  once  been  made  by  the  Government,  or  a  sanad 
has  been  granted  settling  the  land  tax  under  Bombay  Act  Vii.  of 
1863,  the  executive  cannot  reform  or  annul  it,  DhoUang  Bhavsang  v. 
The  Collector  of  Kaira,  I.  L.  R.  4  Bom.  367.  If  the  settlement  has 
been  made  with  a  person  not  the  rightful  owner,  the  owner  is  bound 
by  it,  but  he  may  recover  the  property  subject  to  the  settlement 
from  the  possessor  holding  the  sanad  as  from  a  trustee.  On  the 
other  hand  the  grantee,  (an  inamdar,)  is  strictly  bound  by  the 
terms  of  his  grant  from  the  sovereign  power,  see  above  p.  173,  441. 
Unless  expressly  empowered  by  his  grant  he  has  not  a  right  to 
enclose  land  used  immemorially  as  pasture  ground  by  the  inhabit- 
ants of  a  village,  Viahwandth  v.  Mdhdddji,  I.  L.  B.  3  Bom.  147. 

In  Collector  of  Swat  v.  Ghelabhoy  Ndrandas,  9  Harr.  603,  the 
State  taking  by  escheat  an  estate  granted  free  of  service  was  held 
bound  by  a  mortgage  effected  by  the  last  deceased  inamdar.  Comp. 
Edja  Salig  Ram  v.  Secretary  of  State,  L.  R.  Supp.  I.  A.  119,  129.  As 
to  a  grant  by  a  Zamindar,  see  Baja  Nurdngh  Deb  y.  Boy  KoylasiuUkf 
9  M.  I.  A.  56.     See  Steele,  L.  C.  pp.  207,  237,  269. 

(a)  See  above,  p.  710  ss. 

(h)  In  the  common  case  of  a  purchase  by  the  father  out  of  funds 
separately  acquired  by  himself  of  property  in  the  name  of  his  son, 
the  presumption  is  not  as  under  the  English  law  of  an  intended 
advancement  of  the  son,  but  of  a  purchase,  benami  (i.e  without  his 
name  or  in  another  name)  for  the  father  himself,  see  Naginbhai 
Dayabhai  v.  Abdula  bin  Nasart  I.  L.  R.  6  Bom.  717.  The  auspicious 
fortune  of  the  son  is  thus  sought  to  be  attached  to  the  acquisition 
and  a  unity  of  interest  is  generally  recognized  in  fooling  even  when 
not  acknowledged  as    a    legal   obligation.    ''By    the  Mitdksharft 
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acquired^  (a)  and  that  the  right  of  sods  and  gmndsons  in  the 
grandfather's  estate  is  equal,  without  any  express  provision 
for  accamulations  or  increments  of  the  estate.  The  section 
(4  of  Chapter  I.)  which  treats  of  property  not  subject  to 
partition,  since  it  lays  down  no  explicit  rules  regarding 
acquisitions  made  by  a  father,  might  be  taken  as  relating 
only  to  independent  or  equal  coparceners,  such  as  brothers 
or  collaterals.  But  in  the  MayAkha,  Chap.  IV.  Sec.  4, 
para.  5,  (6)  the  text  of  Manu,  which  excludes  property 
recovered  by  a  father  from  ancestral  property,  is  modified 
by  a  text  of  Brihaspati,  which  declares  that  such  recovery 
mast  take  place  through  the  father's  own  ability  [and 
without  the  use  of  the  patrimony].  The  efiect  would 
seem  to  extend  to  the  case  of  separate  acquisitions  made 
by  the  father  with  the  aid  of  the  ancestral  estate.  In  Suda- 
nund  Mohapattur  v.  Bonomalleeet  al,  (c)  quoted  in  Sudanund 
Mohapattar  v.  Soorjamonee  Debee,  {d)  it  was  said  that  ances- 
tral property  did  not  include  that  purchased  out  of  the 
iDCome;  but  this  has  been  overruled,  (e) 

lair......  the  son  has  a  vested  right  of  inheritance  in  the  ancestral 

immoveable  property the  ancestral  property  is  only  that  which 

Is  actually  inherited,  and  not  that  which  has  been  acquired  or 
recovered,  even  though  it  may  have  been  acquired  from  the  income 
of  the  ancestral  pwroperty,  for  the  income  is  the  property  of  the 
tenant  for  life  to  do  as  he  likes  with  it,'* — the  judgment,  over- 
ruled at  80.  W.R.  456  {Sudanimd  Mohapatiur  v.  Soorjommiee  Debee), 
was  subsequently  held  to  be  res  judicata  between  the  parties  and 
decisive  of  Chakardbur's  right  to  dispose  of  acquisitions  out  of 
profits,  Soorjomanee  Dayee  v.  Saddanund  Molxapaiter,  P.  C.  20  C. 
W.  R.  377  S.  C,  L.  R.  S.  I.  A.  212,  though  the  correct  doctrine  is 
upheld  in  TJmrithThaik  Chowdry  v.  Gowreenath  Chowdry  et  al^  13  M.  I. 
A.  542. 

(a)  Mit.  Chap.  I.  Sec.  1,  pi.  27 ;  Stokes,  H.  L.  B.  375 ;  Sec.  5,  p. 
10;t*uf.  393. 

(h)  Stokes,  fl.  L.  B.  48. 

(c)  1  Marshall,  317. 

(d)  8  C.  W.  R.  466  C.  R. 

(e)  C.  W.  R.  1.  c,  and  Sudanund  MoJiapatfur  v.  Bonomallee  Doss, 
6  ibid,  256  C.  R. 
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§  Sa.  3.  h.  Self-acquired  property,  as  between  coparce- 
ners generally,  inclodes  gifts  of  friends,  or  at  marriage,  gains 
of  science,  valour,  and  chance,  obtained  by  one  or  some  of  the 
coparceners  apart  from  the  others  (a)  without  the  use  of  the 
family  property,  (b)  If  in  the  acquisition  of  property  direct- 
ly gained  by  science,  valour,  &c.,  the  result  is  in  aconsidera- 

(a)  See  Radhabai  v.  Nanarao,  I.  L.  B.  3  Bom.  151.  An  inam  re- 
sumed by  the  Government  and  afterwards  bestowed  on  a  single 
member  of  the  family  was  held  to  be  self- acquired  by  him,  Kiistniah 
T.  R.  Panakaloo,  M.  S.  D.  A.  Dec.  for  1S40,  p.  107.  This  agrees  with 
the  Shivaganga  case,  9  M.  I.  A.  600.  In  Bombay  the  resumption 
of  an  inam  in  the  sense  of  reimposing  the  land-tax  on  the  death 
of  tho  inamdar  was  held  not  to  create  a  new  estate.  The  encnm- 
brances  created  by  the  inamdar  were  held  still  to  subsist  as  against 
his  representatives,  Vishnu  Trhnbak  v.  Tdtid^  1  Bom.  B.C.  R.  *22. 
Comp.  p.  158,  supra. 

(b)  Mit.  Chap,  I.  Sec.  4,  paras.  1-15,  Stokes,  H.  K  B.  384-2  ;  May. 
Chap.  IV.  Sec.  7,  paras.  1-14,  ibid.  73-77 ;  Nahak  Chmid  v.  Ram 
Narayan,  I.  L.  R.  2  All.  181.  Property  acquired  by  use  of  inherited 
funds  is  joint,  Musst.  Mooniah  et  al  v.  Mussi.  Teeknoo,  7  C.  W.  R.  440, 
and  from  union  a  presumption  arises  of  all  property  being  joint> 
TarucJt  Chunder  Poddar  et  al  v.  Jodeshur  Chunder  Komdoo^  11  B.  L.  R- 
193^;  Gopeekrist  Gosain  v.  Gungapersaud  Gosain,^  6  M.  I.  A.  63 ;  NeeUdsto 
Deb  V.  Beerchunder  Thakoor,  12  M.  I.  A.  510.  When  two  brothers 
lived  together  without  paternal  estate  and  acquired  land  chiefly 
through  capital  supplied  by  the  elder  and  improved  it  by  their  joint 
exertions,  the  younger  suing  for  a  moiety  was  awarded  one-third» 
Koshdl  Chukurvmttff  v.  Radhancdh  Ckukurwutty^  1  Calc.  S.  D.  A.  Rep. 
335.  But  conveyances  in  a  single  nann)  and  prolonged  separate 
enjoyment  raise  a  presumption  of  separate  acquisition,  Gnrd- 
chdrya  v.  Bhimdckdrya,  S.  A.  No.  223  of  1876»  Bom.  H.  C.  P.  J.  P.  for 
1876,  p.  241. 

In  the  Dera  Ghazi  Khan  District  it  is  noted  that  gifts  from  a  father 
in-law  or  maternal  grandfather  are  excluded  from  partition,  Panj. 
Cust.  Law^  Vol.  II.  p.  261. 

With  the  gain  by  valour  may  be  compared  the  Roman  law  on  that 
subject.  Gains  says — "Ea  quoque  quae  ex  hostibus  capiuntur  na- 
tural! ratione  nostra  fiunt,"  Lib.  II.  Sec.  69.  He  links  this  with  the 
doctrine  of  title  by  first  occupation.  The  right  to  the  pecnlinni 
castrense  was  specially  constituted  as  against  the  patria  patestas* 
see   Juv.  Sat.  XVI.  51. 
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ble  proportion  evidently  due  to  the  use  of  the  family  estate, 
an  equitable  distribution  of  such  acquisition  between  tho 
family  and  the  separate  estates,  should,  it  appears,  be  made,  (a) 
Sach  seems  to  be  the  effect,  when  interpreted  according  to 
the  reason  of  the  law,  of  the  text  of  Vasishtha,  cited  Mit., 
1.  c,  para.  29,  on  which  see  Mr.  Ellis's  remarks  quoted  at 
2  Str.  H.  L.  383.  (b)  The  difficulty  as  to  the  relation 
of  Mit.,  Chap.  I.  Sec.  4,  para.  29  to  para.  31,  (c)  may 
be  solved  with  Mr.  Colebrooke  and  Sir  T.  Strange  by 
regarding  the  former  paragraph  as  referred  to  a  wholhj 
separate  acquisition,  obtained  by  the  aid  of  the  family  pro- 
perty, whereas  the  latter  refers  to  augmentations,   blending 

(a)  The  distribution  of  property  acquired  by  different  parceners 
is  to  be  in  fair  proportion  to  their  contributions  of  labour  and 
capital,  Krtppa  Sindhu  Patjoshe  v.  Kanhaya  Acliarya,  5  M.  S.  D. 
A.  R.  335. 

(6)  Gains  of  science,  through  learning  acquired  while  the  gainer 
was  supported  by  a  stranger,  are  separate  and  self-acquired  property. 
So  is  a  reward  for  any  extraordinary  achievement.  But  all  other 
acquisitions  of  an  undivided  coparcener  are  family  property.  Q. 
594,  Poona,  17th  August  1849,  and  Q.  685  MSS  :  see  also  2  Str.  H. 
L.  374.  But  Jagannatha  says,  Coleb.  Dig.  Bk.  V.  T.  346  Comm..— 
"The  meaning  is  that  wealth  gained  by  superior  attainment  in  any 
art  or  science  belongs  exclusively  to  him  who  acquired  it."  Sir 
William  Jones,  at  2  Str.  H.  L.  250,  translates  Manu  apparently  as 
recognizing  separate  property  held  by  an  undivided  coparcener,  and 
to  be  inherited  by  his  widow,  as  distinguished  from  the  doctrine  of 
the  D&yabhaga,  which  makes  her  heir  even  in  an  undivided  brother- 
hood, though  with  a  right  limited  to  mere  enjoyment.  At  2  Str.  H. 
L.  346  is  a  case  of  a  member  living  apart  and  acquiring  separate 
property,  but  without  any  division ;  whom  the  S&stri  pronounced 
answerable  for  his  brother's  debt  only  if  he  had  received  assets.  A 
Srotriijam  grant  for  learned  service  was  pronounced  descendible  to  the 
grantee's  sons  only,  to  the  exclusion  of  his  brothers,  ibid.  366.  A 
Tillage  obtained  without  the  use  of  the  patrimony  was  pronounced 
separate  property,  ibid.  377. 

The  custom  of  London,  which  prescribed  a  particular  distribution 
of  a  freeman's  property,  did  not  extend  to  his  gains  by  the  profession 
of  chemistry  or  of  medicine,  1  Vem.  61,  Bac.  Abrt.  Customs.  (C) 
(c)  Stokes,  n.  L.  B.  390. 
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as  they  accrue  with  the  original  estate,  (a)  In  Colebrooke, 
Dig.,  Bk.  v.,  T.  354,  355,  Jagann^tha  seems  to  lay  down 
that  what  is  acquired  without  any  aid  at  all  from  the  patri- 
mony is  separate  property ;  that  what  is  acquired  with  such 
aid,  whether  previous  or  concurrent,  is  partible  with  the 
learned  brothers ;  and  that  if  the  aid  has  been  both  previous 
and  concurrent,  the  acquisitions  are  partible  with  all  the 
brothers.  In  commenting  on  the  text  of  Vasishtba,  Jagau- 
natha  (T.  356)  says  that  aid  from  the  patrimony  includes 
supplies  previously  received  out  of  it,  and  under  T.  859  he 
assumes  that  the  double  share  is  in  an  acquisition  made 
without  using  the  patrimony  concurrently  or  as  capital,  (b) 
In  Chala  Gondii  Alasdni  v.  G,  Ratmchalam  et  al,  (c)  the 
subject  of  the  gains  of  science  is  discussed  at  great  length, 
the  conclusion  being  that  such  acquisitions^  made  by  one 
supported  and  instructed  at  the  expense  of  the  family,  form 
part   of  the  joint  estate,  {d)     In  Ramasheshaiya  Panday 

(a)  When  the  self-acquired  property  is  so  held  that  the  profits 
blend  with  those  of  the  ancestral,  the  whole  is  to  be  deemed  a 
coramon  stock,  Gooroo  Churn  Doss  et  al  v.  Goluck  Money  Dossee,  1 
Fulton,  165,  which  is  cited  and  followed  in  Lakshman  v.  Jamnabai, 
I.  L.  R.  6  Bom.  225.  Where  a  distinction  is  possible  a  double  share 
belongs  to  the  acquirer,  but  this  does  not  apply  to  a  manager,  who 
is  bound  to  devote  his  abilities  to  the  interest  of  the  family,  see 
above,  p.  635. 

(6)  The  case  at  2  Str.  H.  L.  371  distinguished  the  three  cases  ef  (1) 
an  augmentation  of  the  common  stock,  (2)  separate  gains  by  the  aid 
of  the  patrimony,  in  which  the  acquirer  takes  a  double  share,  and  (3) 
gains  independently  acquired  and  forming  wholly  separate  property. 
"  The  common  stock,  however  improved  or  augmented,,  is  to  be 
equally  divided  ;  but  if  separate  acquisitions  have  been  made  to 
which  the  patrimony  was  instrumental  the  acquirer  is  rewarded 
with  a  double  share.  Separate  gains  of  specified  sorts  to  effect  which 
the  patrimony  was  not  used  would  belong  exclusively  to  the  acquirer.** 
Colebrooke  in  2  Str.  H.  L.  371.     As  to  the  last  class,  see  ibid.  374. 

(c)  2  M.  n.  C.  R.  56.  To  the  same  effect  see  Durvasula  Gango' 
dhurudu  v.  Durvasula  Narasaminah,  7  M.  H.  G.  R.  47. 

{d)  This  case  is  referred  to  in  Bai  Manchav,  Narofamdas,  6  Bom.  H. 
C.  R.  1  A.  C.  J.,  in  which  there  was  clearly  a  joint  capital  as  the 
basis  of  acquisition  by  a  single  coparcener. 
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V.  Bhagavai  Pandaij,(a)  it  is  said  that  any  property  acquired 
by  a  HindA  while  drawing  an  income  from  the  family  is 
joint  property,  (b)     In  the  case  of  Lukhun  Chunder  Dallal 

(a)  4  M.  H.  C.  R.  5. 

(b)  At  2  Str.  H.  L.  376,  Sutherland  questions  Ellis's  dictum  that 
an  education  at  the  cost  of  the  father  makes  subsequent  gains  divisible 
as  family  property.  See  also  per  Mitter,  J.,  in  Dhunoopdaree  Loll  v. 
Guvpat  LaU,  10  C.  W.  R.  122.  In  Pauliem  Valoo  v.  Pauliem  Sooryah, 
L.  R.  4  I.  A.,  at  p.  117  (S.  C,  I.  L.  R.  1  Mad.  at  p.  261),  the 
Privy  Council  say  that  the  doctrine,  favored  in  Madras  and  followed 
in  Bombay  (in  Bdi  Mauchhd  v.  Narotamdds,  6  Bom.  H.  C.  R.  1  A.  0. 
J.,  involves  "  the  somewhat  startling  proposition,*'  that  "  if  a 
member  of  a  joint  HindA  family  receives  any  education  whatever 
from  the  joint  funds,  he  becomes  for  ever  after  incapable  of  acquir- 
iag  by  his  own  skill  and  industry  any  separate  property."  The 
member  loight  acquire  full  capacity  by  a  separation,  but  even  with- 
oat  a  separation  his  acquisitions  should  not,  it  appears,  become, 
without  distinction,  joint  property.  Their  distribution  between  the 
joint  and  the  separate  estates  should,  it  would  seem,  be  governed 
by  the  principles  above  set  forth,  as  deducible  on  a  just  construc- 
tion from  the  Smriti.  See  Manu  IX.  208,  as  quoted  in  Mit.  Chap. 
I.  Sec.  4,  pi.  10,  Stokes,  H.  L.  B.  387;  Coleb.  Dig.  Bk.  V.  T.  347, 
348.  In  the  same  case,  it  was  held  that  the  education  of  B  out  of 
the  estate  of  his  father  A,  that  estate  ranking  as  self-acquired  pro- 
perty, was  not  an  instruction  at  the  cost  of  the  joint  estate,  so  as  to 
make  B's  property  subsequently  acquired  joint  as  between  him  and 
kissons,  0,  0^,  0*,  &c.,  and  thus  raise  a  question  as  to  the  testamen- 
tary power  with  respect  to  it,  exercised  by  B  in  favor  of  0^,  0*,  &c. 
to  the  exclusion  of  C,  According  to  the  Mit&kshar&  and  the  Majtl- 
kha,  as  construed  above.  Sec.  5a.  2  a.  pp.  721,  Sue.,  the  instruction  of 
B  at  A^s  expense  would  entitle  brothers,  if  he  had  any,  to  share 
with  him  in  gains  directly  attributable  to  the  instruction,  but  it  would 
make  no  difference  as  between  B  and  C,  C*,  C,  &c.,  whether  A' a 
property  was  ancestral  or  self-sicquired,  see  Mit.  Chap.  I.  Sec.  o,  pi. 
3;  Stokes,  H.  L.  B.  391.  The  question  would  be  whether  the 
acquisition  of  property  by  B  was  or  was  not  substantially  founded 
on  what  he  took  from  A,  or  held  jointly  with  A,  so  as  to  make  C, 
C*,  C*,  &c.  joint  owners  on  A'a  death.  See  N&rada,  Pt.  II.  Chap. 
XTn.  paras.  6,  11;  Mit.  Chap.  I.  Sec.  V.  para.  3;  Viram.  Tr.  p. 
68;  the  D&yabh&ga,  Chap.  VI.  Sec.  1,  piara.  16  note,  Stokes,  H.  L.  B. 
269;  Coleb.  Dig.  Bk.  V.  T.  354  Comm.  at^;irt,andT.  379  Comra.; 
supra,  Bk.  II.  Introd.  Sec.  5  A,  1a. 
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V.  Modhoo  Mockhee  Dosaee,  {a)  it  was  ruled  that  an  allegation 
of  separate  acquisition  by  the  use  of  a  gift  must  be  proved, 
and  in  Dhui-m  Dos  Pande  v.  Mu^st  Shama  Soondri  Be- 
bia,  (b)  that  when  property  has  been  acquired  by  a  copar- 
cener in  his  own  name,  the  criterion  for  determining  its 
character  is  the  source  of  the  funds  employed,  (c). 

In  Lakshman  v.  Jamnabai  {d)  it  was  said  after  a  review  of 
the  previous  decision :  "  We  think  that  we  shall  be  doing  no 
violence  to  the  Hindd  texts  but  shall  only  be  adapting  them 
to  the  condition  of  modern  HindA  society,  if  we  hold  that 
when  they  speak  of  the  gains  of  science  which  has  been  im- 
parted at  the  family  expense  they  intend  the  special  branch 
of  science  which  is  the  immediate  source  of  the  gains  and 
not  the  elementary  education  which  is  the  necessary  step- 
ping-stone to  the  acquisition  of  all  science.  Adopting  this 
principle  and  applying  it  to  the  present  case  we  find,  as  we 
have  said,  that  there  is  no  reason  to  suppose  that  Daydrdm 
acquired  at  Dharwar  and  Belgaum  anything  more  than  a 
rudimentary  education.  We  see  no  reason  to  doubt  that 
the  knowledge  of  law  and  judicial  practice  which  qualified 
him  for  the  post  of  a  Judge  was  acquired  by  him  in  a  lawyer's 
office  in  Bombay  and  in  the  Sadar  Adawlat.  Assuming 
that  the  burden  of  proving  that  this  knowledge  was  acquired 
without  any  aid  from  the  family  estate  lies  upon  the  respon- 
dent (though  the  observations  of  the  Privy  Council  in 
Luximon  Row  Sudasew  v.  Mullar  Row  Bajee,  2  Knapp  60,  tend 
to  the  opposite  conclusion),  we  find  suflScient  in  the  evidence, 
and  especially  in  the  earlier  letters  written  by  Dayaram  from 
Bombay,  to  show  that  Daydr^m  was  not  receiving  pecuniary 
aid  from  his  father,  but  on  the  contrary  was  supplying  his 


(a)  5  C.  W.  R.  278  C.  B. 

(b)  3  M.  I.  A.  229. 

(c)  "  Unequal  gains using  for  the  purpose  the  family  pro- 
perty make  no  difference  upon  partition.  It  must  still  be  equal." 
This  dictum  of  the  6&8tri  is  approved  by  Colebrooke,  2  Str.  H.  L. 
313,  who  quotes  Mit.  Chap.  I.  Sec.  4,  p.  31  (Stokes,  H.  L.  B.  390). 

((?)  I.  L.  R.  6  Bom.  225,  243. 
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father  with  such  money  as  he  could  spare."  The  Court 
accordingly  confirmed  the  decision  of  the  Subordinate  Judge 
that  Daydrim's  estate  was  to  be  regarded  for  purposes  of 
inheritance  as  separate  and  self-acquired.  The  decision  rests 
generally  on  the  principles  above  set  forth,  and  shows  that 
acquired  property  does  not  rank  as  joint  where  there  is  not 
really  an  obligation  of  the  acquirer  to  the  family  going 
beyond  mere  ordinary  sustenance  and  rudimentary  educa- 
tion. Whether  there  had  been  some  aid  from  the  family 
such  as  to  limit  Dayaram^s  right  to  a  share  double  that  of 
his  brother  however  was  a  question  not  raised,  it  would 
seem,  in  the  case.  ( a) 

(a)  For  the  presumptions  which  arise  wheu  amongst  parceners 
separate  acquisition  is  asserted  by  some  and  denied  by  others, 
Bee  the  cases  of  Laxmanrav  Sadasev  v.  Midharravy  2  Kn.  60 ;  Dkuram- 
das  Pandey  v.  Musst.  Shama  Soondri,  3  M.  I.  A.  at  p.  2-tO ;  Gopeekrist 
Goitdn  V.  Gangapersad  Gosain,  6  M.  I.  A.  53  ;  Neelkisto  Deb  Burmano  v. 
Beerchundur  Thakoory  12  M.  I.  A.  540 ;  Bodhslng  Doodhomia  v.  Ganesk 
Chundur  5en  (Pr.  Co.)  12  Beng.  L.  R.  117  ;  Amritndth  Chowdry  v. 
Gowreenaih  Chowdry,  13  M.  I.  A.  642;  Tamek  Chunder  Poddar  v. 
JodeshMr  Ckuadur  Koandoo,  11  Beng.  L.  R.  193 ;  Bholanath  Mahta  v. 
AjoodJia  Per  sad  Sookul,  12  B.  L.  R.  336 ;  Dinonath  Shaw  v.  Hurrynarain 
Show,  12  B.  L.  R.  349 ;  Gobmd  Chundur  Mooherjee  v.  Doorgapersad 
Baboo,  22  0.  W.  R.  248  ;  Vishmt  Vishwanath  v.  Bamchandra ,  Bom.  H. 
C.  P.  J.  1883,  p.  53.  The  principal  cases  are  discussed  by  Scott,  J., 
in  Mooljee  Lilla  v.  GootUdas  Valla.  The  learned  judge  is  brought  back 
as  the  result  to  the  texts  of  Manu  IX.  268,  and  the  Mitakshar&, 
Chap.  I.  Sec.  IV.  para.  10,  already  referred  to. 

Parceners  claiming  a  share  in  property  acquired  by  others  must 
prove  that  the  latter  received  aid  from  the  paternal  estate,  according 
to  CaJiofty  PiUai  v.  YeUa  Pillai,  1  M.  S.  D.  A.  Dec.  148,  and  the 
harden  has  been  similarly  laid  in  several  of  the  more  recent  cases 
above  referred  to.  But  the  presumption  in  a  united  family  is  of 
contintied  unity  of  estate.  See  Musst,  Cheeiha  v.  Mihcen  Lall,  11  M. 
I.  A.  369,  though  the  presumption  is  one  easily  displaced  by  facts 
indicating  a  separate  and  substantially  independent  acquisition.  In 
Musst.  Baanoo  v.  Kasheeram,  I.  L.  R.  3  Calc.  315,  the  Judicial  Com- 
mittee would  not  allow  it  to  prevail,  though  in  some  property  there 
had  been  an  hereditary  joint  estate.  The  circumstances  of  the 
family  it  was  said  rebutted  the  ordinary  presumption.  See  now 
92  a 
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§  5  B.  Property  naturally  indivisible, — Natarally  indivisi- 
ble property  is  that  which  cannot  be  distributed  retaining  its 
essential  characteristics,  (a)  In  the  Hindu  law  there  are 
enumerated  common  roads  or  ways^  tanks,  wells,  pasture- 
ground,  {b)  hereditary  offices  (vritti,  vatan),  religious  and 
charitable  dedications  (yoga-kshema),  as  endowments  and 
reservoirs  for  travellers,  (c)  clothes  in  use,  books,  tools, 
ornaments,  vehicles,    and   furniture,     {d)    To  these    may 

Ind.  Ev.  Act,  Sees.  4,  114,  and  the  observations  of  Phear,  J.,  at  12 
Beng.  L.  R.  342  ss. 

(a)  See  Ellis  in  2  Str.  H.  L.  329. 

(h)  Steele,  L.  C.  223.  Amongst  the  ancient  Irish,  the  forests,  bogs, 
and  wastes  remained  undivided  after  a  general  partition.  So  in  the 
German  Markgenossenscbafb,  the  mass  of  the  land  was  held  jointly, 
while  his  house  and  enclosure  were  held  by  the  individual  owner. 

(c)  Viram.  Tr.  p.  249.  The  Dharwar  S&stri  (30th  June  1848)  says 
that  a  Bha^'s  vritti  and  a  Zamind&r's  vatan  are  alike  divisible 
according  to  Brihaspati,  Q.  643  MSS.  See  Steele,  218,  228;  Ytram. 
Tr.  p.  3,  and  above,  p.  411.  The  books  of  genealogies  of  the  period- 
ical pilgrims  to  places  like  Nasik  are  on  a  division  of  the  family 
distributed  amongst  the  members  of  the  priestly  families,  who 
thenceforward  have  an  exclusive  interest  in  the  families  allotted  to 
them.     Steele,  L.  C.  85. 

(d)  2  Str.  H.  L.  370;  Ooleb.  Dig.  Bk.  V.  T.  362,  474  Coram.; 
Mit.  Chap.  I.  Sec.  4,  para.  19;  May.  Chap.  IV.  Sec  7,  para.  15, 
Stokes,  H.  L.  B.  77 ;  Mit.  Chap.  I.  Sec.  4,  paras.  17—20 ;  ibid.  388. 
In  para.  20,  "  If  they  cannot  be  divided,  the  number  being  unequal, 
they  belong  to  the  eldest  brother,"  means  that  the  indivisible 
remainder  goes  to  him.  This  is  the  interpretation  of  the  Subodhini, 
and  is  supported  by  tbe  text  of  Manu,  quoted  by  Yijn&neSvara. 
Goldstiicker  (On  the  Deficiencies,  ^c.)  thinks  that  Jones  and  Cole- 
brooke  were  wrong  in  their  translation,  and  that  in  the  case  of  an 
unequal  number  of  cattle,  no  partition  at  all  could  be  made,  but  their 
construction  is  as  grammatical  as  that  of  their  learned  critic,  and 
more  reasonable  and  convenient.    Mit.  Chap.  I.  Sec.  4,  para.  19. 

According  to  the  borough-English  custom  the  family  dwelling 
(called  astre  or  hearth)  was  reserved  to  the  youngest  son.  See  Elt. 
Tenure  of  Kent,  173.  Under  the  ordinary  law  to  the  eldest,  Glanr* 
V1L3. 
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be  added  indivisible  rights  arising  from  obligations  con- 
tracted towards  the  common  ancestor^  or  towards  the 
family^  whilst  in  a  state  of  union,  (a)  Yy&sa  includes 
the  dwelling  in  indivisible  property.  (6)  The  Vyav. 
May.  (c)  explains  this  away  in  a  very  confased  manner. 
The  passages  seem  to  point  to  the  sacredness  under 
the  antique    law    of   the    house    and    its    curtilage,     {d) 

(a)  See  Cdebrooke  on  Oblig.  Art.  433  ;  Pothier,  Obi.  Art.  294 ; 
Mu88t,  Ameeroo  Nissa  Bibee  v.  B.  Otool  Chunder  et  al,?  G.  W.  B.  314 
C  H. ;  Deioaiur  Josee  et  al  v.  Naroo  Keshoo  Goreh,  Bom.  Sel.  Ca.  215. 

{h)  Ooleb.  Dig.  Bk.  Y .  T.  354 ;  so  also  ^kha  and  Likhita,  T.  362. 

(c)  Chap.  VI.  Sec.  f^p.  21 ;  Stokes,  H.  L.  B.  78. 

(d)  The  family  estate,  once  regarded  as  inalienable,  a  quality  extend- 
ing even  ta  acquisitions  by  acceptance  of  religious  gifts,  {see  Vii*am. 
Tr.  p.  99,  above  p.  138i)  next  became  disposable  by  the  joint  will  of 
all  interested.    In  Lallubhai  v.  Bai  Amrit,  I.  L.  B.  2  Pom.  at  p.  328, 
the  progress  from  this  stage  through  the  allowance  of  religious  gifts 
to  freedom  of  sale  is  traced  by  reference  to  the  Hindtl  authorities. 
When  the  separate  performance  of  the  family  sacrifices  by  brothers 
residing  apart  once  became  recognized  as  a  right^nd  then  as  a  duty, 
the  dose  connexion  between  the  sacra  and  the  estate  made  a  law  of 
partition  almost  inevitable.     Still  the  ancient  habits  and  traditions 
made  this  a  alow  growth.    Union  under  the  eldest  (Manu  IX.  106) 
must  long  have  remained  the  sacred  type  of  the  family,  until  the 
progress  and  increase  of  the  other  castes  invited  the  Brahmans,  the 
sole  legislators  of  the  codes,  to  dispersion,,  and  to  the  encourage- 
ment of  dispersion  amongst  their  clients  for  the  multiplication  of 
religiouB  functions.     It  seems  from  such  Smf  itis  as  the  one  quoted. 
Hit.  Chap.  I.  Sec.  1,  para.  30,  that  the  partition  of  the  immoveable 
patrimony  was  regarded,  when  first  allowed,  rather  as  a  distribution 
for  use  than  a  division  of  interests.    To  this  may  be  ascribed  some 
appsurent  contradictions  of  precept.     Thus,,  notwithstanding  a  parti- 
tioB,  the  concurrence  of  i^l  the  go- sharers,  though  separated,  was 
required  for  the  gift  or  sale  of  any  part  of  the  ancestral  lands, 
Steele,  L.  C.  230.    To  this  may  probably  be  traced  the  right  of 
pre-emption  amongst  members  of  the  samp  stock  recognized  by  some 
local  usages  of  the  Hindis.    The  right  recognized  amongst  llindds 
in  Gujar&th  has  been  referred  to  a  Mahomedan  origin,  Gordhmidds  v. 
Prmkor,  6  Bom.  H.  C.  R.  263  A.  C.  J.,  and  in  Bengal,  B.  L.  R.  F.  B. 
R  143,  but  a  Gujarfirth  S&stri  referred  it  to  the  prohibition  against 
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In     the      case    of     Mangala    Debi    et    al    v.    Dincmath 

alienation  of  the  family  estate,  MS.  Q.  746.  See  Steele,  L.  C  p.  211 ; 
and  comp.  Tapper,  Panj.  Oust.  Law,  Vol.  III.  p.  147. 

The  MitAksharfi,  written  after  the  sacred  and  perpetual  unity  of  the 
patrimony  had  passed  away,  says  that  the  concurrence  of  one 
separated  kinsman  in  the  sale  of  his  land  by  another  is  required 
only  to  prevent  future  dispute,  but  this  utilitarian  reason  for  the 
continuance  of  the  rule  was  obviously  not  the  source  of.  it.  The 
Smritis  regard  the  patrimonial  lands  generally  as  indivisible.  Thus 
Usanas,  (in  Mit.  Chap.  I.  Sec.  4,  pi.  26,  Stokes,  H.  L.  B.  390,  Smyiti 
Chandrikft,  Chap.  VII.  para.  44),  says  that  land  and  sacrificial 
gains  are  wholly  impartible.  Prajapati  (para.  46)  is  to  the  same  effect. 
(See  also  Smriti  Chandrik&,  Chap.  XII.  para.  21).  He  says  that  the 
assent  of  every  coparcener  is  requisite  to  the  validity  of  any  act, 
touching  the  immoveable  property.  Unanimity  amongst  the  sharen 
was  perhaps  meant  by  Prajapati  to  warrant  partition  and  eren 
alienation,  as  Y&jnavalkya  also  (para.  49)  says,  "No  one  can  make 
a  partition  of  the  inheritance.  It  must  be  enjoyed  merely,  not 
aliened  by  gift  or  sale,"  and  yet  he  lays  down  rules  for  partitions. 
(Y4jn.  II.  114,  &c.)  The  text  of  Brihaspati  quoted  in  Mit.  Chap.  I. 
Sec.  1,  para.  30  (Stokes,  H.  L.  B.  376,  and  Smriti  Chandrika,  Chap. 
XV.  para.  3),  "  A  single  person  (even  separated)  never  has  power  over 
immoveables,"  though  differently  explained  by  the  modem  commen- 
tators, points  back  to  the  same  primitive  notion.  The  differences 
of  custom  which  have  spring  from  this  may  be  seen  in  Steele, 
L.  C.  238. 

The  ancient  rule  of  the  HindA  Law  which  forbade  sale  but  allowed 
mortgage  of  the  inheritance,  Mit.  Chap.  I.  Sec.  1,  para.  32,  was  the 
basis  of  the  law  of  KSnar&,  whereby  a  mortgagee  who  had  entered 
on  default  was  compelled,  after  any  lapse  of  time,  to  restore  the 
property  on  payment  of  the  debt  with  interest  and  compensation  for 
improvements.  See  5th  Rep.  130.  So  too  the  occupier  of  vacant 
land  deserted  by  its  owner  had  to  restore  it  on  his  return  with  or 
without  compensation  for  his  expenditure,  see  Bhdskardppd  v.  The 
Collector  of  North  Kdnard,  I.  L.  R.  3  Bom.  525  ss.  A  similar  law, 
resting  on  the  same  ideas,  is  still  operative  in  the  Panjab,  though 
there,  as  elsewhere,  restrictions  are  creeping  in,  «ee  Tupper,  Panj. 
Cust.  Law,  Vol.  III.  p.  145-150;  and  the  same,  Vol .  L  p.  93,94;  Vol. 
II.  p.  214,  for  the  right  asserted  by  village  communities  over  the 
common  land,  and  Vol.  II.  p.  8  ss.  for  the  tribal  origin  of  property 
in  land  and  the  derivative  constitution  of  the  family  and  individual 
ownership,  contrary  to  Sir  H.  Maine,  Early  Hist,  of  Inst.  pp.  77-82. 
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Bose,  (a)  Sir  B.   Peacock,   C.    J.,  refers  to  K4t.yftyana,  as 

Amongst  the  Garos  all  land  is  held    in  common  by  a  Mahari  or 

clan It  can  be  aliened  only  by  common  consent.  Damani  in 

Ind.  Antq.  Vol.  VIII.  p.  205.  In  the  Delhi  territories,  according  to 
native  castom,  "  a  sharer  cannot  dispose  of  his  landed  property  by 
Bale  or  gift  nor  introdace  a  stranger  without  the  general  acquies- 
cence of  the  pane  or  thola  or  other  division  to  which  he  belongs," 
his  oo-members  of  the  community  having  also  aright  of  pre-emption. 
Mr.  Fortescue's  Rept.  of  28th  April  1820,  III.  R.  and  J.  Sel.  404. 
In  Lahore  sales  of  land  are  not  recognized,  while  usufructuary 
mortgages  are  common,  Panj.  Oust.  Law,  Vol.  II.  p.  187.  The 
consent  of  townsmen  and  neighbours  {see  Coleb.  Dig.  Bk  II.  Chap. 
IV.  Sec.  2,  T.  183),  referred  to  in  Mit.  Chap.  I.  Sec.  1,  p.  31  (Stokes, 
H.  L.  B.  376),  may  have  been  required  on  account  of  the  joint  en- 
joyment of  the  common  pasture  land  appendant  to  the  holding,  and 
of  the  close  connection  and  community  of  interest  of  the  several  mem- 
bers of  the  ancient  village.  They  were  dependent  on  each  other  for 
many  services  and  subgect  to  taxation  in  common.  It  was  natural 
then  that  the  relatives  first  and  then  co- villagers  should  have  a  pre- 
ferential right  to  vacant  lands.  See  Proc.  Beng.  Soc.  Sc.  Assn. 
Vol.  I.  p.  31.  The  consent  of  the  Mir&sd&rs  is  said  by  Ellis  (Ma- 
dras Mirasi  papers,  pp.  206,  207)  to  be  necessary  for  the  admission 
of  an  outsider  to  ownership  either  of  a  share  in  the  integral  property 
in  the  village,  or  of  a  particular  portion  of  the  land.  The  form  of 
SQch  assent  is  retained  in  many  nK)dern  grants,  such  as  that  under 
Tippoo's  Government,  set  forth  at  Vo? .  I.  p.  73,.  of  the  Evidence  in 
the  K&nar&  Land  Case,  which,  it  is  said,  is  made  "with  the  consent 
of  the  Desftis,  G&vkaris,  Bh&vas,  and  Potbhfivas  of  the  village." 
Sales  were  formerly  attested  in  many  eases  by  the  whole  village 
community,  eee  Wilks,  South  of  India,  Vol.  I.  p.  132.  See  further 
Laveleje's  Primitive  Property,,  p.  60 ;  Sbubbs,  Const.  Hist.  Vol.  I. 
pp  95,  96;  6th  llep.  on  E.  I.  Affairs  (1812).  Vol.  II.  p.  136,  826 ;  and 
Monntst.  Elphinstone's  Hist,  of  Ind.  Vol  I.  p.  126 ;  Maine,  Anc. 
Law,  Chap.  VIII.  p.  263. 

The  endeavour  to  preserve  the  land  to  the  family  to  which  it  wa» 
originally  allotted  formed  part  of  the  polity  of  many  of  the  Grecian 
States.  The  famous  Agrarian  law  of  the  Jews  had  the  same  object  in 
view,  see  Milman,  Hist,  of  the  Jews,  Bk.  V.  Vol.  I.  p.  231.  The  Teu- 
tonic laws  generally  prohibited  alike  female  succession,  which  might 
deprive  the  community  of  a  defender,  and  the  alienation  of  the  patri- 
mony without   the  consent  of  all  the  sons,  or  as  in  Sweden  of  all 

(a)  4  B.  L.  K.  72  0.  C.  J. 
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quoted  in  Coleb.,  Dig.  Bk.  II.  Chap.  IV.,  T.  19,  to  show 
that  an  adopted  son  cannot,  by  selling  the  family  hoase, 
deprive  his  adoptive  mother  of  her  right  to  a  residence  in  it. 
This  was  followed  in  Oauri  v.  Chandramani,  (a)  where  the 
purchaser  at  an  execution  sale  of  the  rights  of  a  nephew  was 
successfully  resisted,  as  to  one-half  of  the  family  dwelling, 
by  the  widow  of  the  judgment-debtor's  uncle.  And  recently 
it  has  been  held  that  the  widow  of  an  undivided  Hindfl  has 
a  right  to  residence  in  the  family  dwelling-house  and  caa 
assert  it  against  the  purchaser  of  the  house  at  a  sale  in  execu- 
tion of  a  decree  against  another  member  of  the  family.  (&) 

As  regards  clothes,  furniture,  vehicles,  ornaments,  books, 
and  tools,  it  must  be  understood  that  an  equitable  distribu- 
tion (c)  of  them  or  of  the  proceeds  of  their  sale  is  sanctioned, 
when  they  are  numerous  and  of  value,  or  form  the  sole 
property  of  the  &mily.  As  to  ornaments  it  is  said  that 
those  commonly  worn  by  a  woman  during  her  husband's  life 
are  not  subject  to  partition,  after  his  death,  by  his  coparce- 

members  of  the  family  except  in  ease  of  extreme  necessity.  Captirity 
was  such  a  case,  and  at  a  later  time  overwhelming  debt.  A  right  of 
retraction  subsisted  for  a  year.  See  Maine,  Anc.  Law,  Chap.  VI.  p. 
198 ;  Lex.  Salica,  Ti.  62,  Sec.  6 ;  Baring  Gould,  Germany,  Past  and 
Present,  Vol.  I.  p.  74.  In  Sweden,  as  in  India,  the  right  of  occupation 
of  waste  was  at  one  time  unrestricted  except  by  the  liability  to  taxa- 
tion, but  this  latter  was  in  both  countries  expanded  into  a  right  or 
claim  to  superior  ownership ;  see  Geiger,  Hist,  of  Sweden,  Chap.  IV ; 
Bhaskardppd  v.  The  Collector  of  North  Kdnard,  I.  L.  R.  3  Bom.  640, 
544  ss.  In  Norway  an  indefeasiblo  right  of  redemption  was  always 
recognized  ;  Elt.  Orig.  p.  209. 

(a)  I.  L.  R.  1  All.  p.  262. 

(b)  See  Bk.  I.  Chap.  I.  Sec.  2,  Q.  9 ;  Talemand  Singh  v.  Bitkmina,  I. 
L.  R.  3  All.  353 ;  ParvaU  v.  Kisansing,  Bom.  H.  C.  P.  J.  1882,  p.  l^. 
See  above,  p.  252.  According  to  the  custom  of  London  and  other 
places  under  the  English  law,  "while  the  house  went  to  the 
youngest  heir,  the  chief  room  was  reserved  as  the  widow's  chamber." 
See  Elt.  Tenure  of  Kent,  42. 

(c)  May.  1.  c,  paras.  22  and  23 ;  Stokes,  H.  L.  B.  78-9;  Mit-  Chap. 
I.  Sec.  4,  paras.  17-19 ;  ibid.  388.  Otherwise  they  are  retained  by  the 
possessors,  allowance  being  made  for  their  value ;  Steele,  L.  C.  60,  223. 
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n6rB,(a)  tbey  and  are  expressly  excluded  from  partition  in  the 
husband's  life  by  Vishnu,  XVII.,  p.  21,  unless  given  in  fraud 
of  the  coparceners.  (6)  Property  subject  to  partition,  but 
the  existence  of  which  was  not  known  and  which  could  not 
therefore  be  included  in  a  general  partition,  is,  on  its  disco- 
veiy,  to  be  distributed,  and  in  the  same  proportion  as  that 
actoally  divided,  (c) 

§  5c.  Property  legally  impartible. — Property,  not  naturally 
indivisible,  may  be  impartible  on  account  of  the  political  con- 
dition of  the  owners  or  of  a  local  or  family  law  governing  its 
devolution,  (d)  The  succession  to  a  principality  is  by  the 
Hind&  Law  usually  confined  to  a  single  line  of  chieftains,  {e) 

(a)  ytram.  Transl.  250  ;  Infray  Bk.  II.  Introd.  Sec.  7  A.  2.  A 
widow's  ornaments  are  not  partible  amongst  her  husband's  copar- 
ceners, Steele,  L.  C.  36.    See  above,  p.  310. 

(5)  See  above,  pp.  186,  208,  310.        (c)  Steele,  L.  C.  60,  223. 

(d)  See  Coleb.  Dig.  Bk.  II.  Chap.  IV.  T.  15  Comm. ;  Maine,  Anc.  L. 
233.  Under  the  Maroomakatayam  law  a  partition  requires  the  assent 
of  all  members  of  the  family,  M.  S.  D.  A.  R.  for  1857,  p.  120.  Under 
the  English  Common  Law  cases  arose  of  coparceners  inheriting 
property,  such  as  a  fortress,  a  corody  uncertain,  or  common  appendant 
wliich  could  not  be  divided.  In  such  cases  the  eldest  took  the 
impartible  property  and  made  an  equivalent  contribution  in  money 
to  the  others.  So  too  when  the  youngest  coparcener  took  the  whole 
of  the  impartible  property  under  the  law  of  borough-English.  See 
Bract.  II.  76  ;  Co.  Litt.  165  a ;  Bit.  Tenure  of  Kent,  172. 

(e)  Steele,  L.  C.  60,  62,  229;  1  Macn.  H.  L.  7;  2  Str.  H.  L.  328. 
The  custom  arose,  or  maintained  itself  amidst  a  general  change,  partly 
frotu  the  sacred  character  ascribed  to  the  eponymous  founder  of  a 
line  of  chieftains  and  his  descendants  retaining  power  or  nearly 
connected  with  those  who  held  it ;  partly,  too,  under  the  pressure  of 
necessities  such  as  those  which  gave  rise  to  a  similar  rule  in  the 
i'endal  system.  Before  this  had  become  developed  we  find  the  sons 
of  Clovis  dividing  the  empire  CCoulanges,  Hist.  Inst.  p.  427)  under  the 
Salic  law  (Hessels  and  Kern,  379  ss.)  like  a  private  estate.  In 
Sngland,  before  the  Korman  conquest,  the  succession  to  the  throne, 
though  confined  to  a  single  family,  was  determined,  as  to  the 
indiyidual,  by  election,  a  method  which,  unless  the  elector's  as  well 
as  the  person  chosen  belong  to  the  princely  family,  is  not  consonant 
to  Hindtl  ideas  of  chieftainship.  Feudal  tenure  required  a  defined 
•ad  single  successor  to  the  fief.    But  in  Germany,  where  allodial 
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The  preference  of  individual  members  of  the  reigning  &mil7 
may  be  governed  by  a  simple  rule  of  primogeniture  (a)  and 
exclusion  of  females;  it  may  admit  of  collateral  representa- 
tives coming  in  under  particular  circumstances ;  or  a  power 
of  selection  of  the  heir  apparent  from  a  larger  or  a  smaller 
class  may  be  exercised  by  the  chief  in  possession  or  after 
his  death  by  a  group  of  chiefs,  (b)  Such  rules  recognized 
as  controlling  the  succession  in  a  State  are  hardly  to  be 
classed  with  those  of  the  ordinary  municipal  law.  They  can 
but  seldom  come  under  the  cognizance  of  the  ordinary  Civil 

patrimony  was  often  held  along  with  the  fief,  the  former  was  distri- 
butable as  under  the  Hindii  law,  though  the  latter  was  impartible, 
at  least  from  the  14th  century  downwards.  The  rule  of  primoge- 
niture established  as  to  their  fiefs  amongst  the  electors  by  the 
Golden  Bull  of  Charles  IV.  was  imitated  generally  by  the  princely 
houses  as  a  family  law,  while  partition  was  still  the  general  law. 
See  Freeman,  Hist,  of  Norman  Conquest,  Vol.  I.  107  ;  Maine,  Early 
Hist,  of  Inat.  199  ss ;  Baring  Gould,  Germany,  Vol.  I.  78,  79 ;  Raucut 
Urjnn  Singh  v.  Rawut  Ohunsiam  Singh,  5  M.  I.  A.  169 ;  Choxcdhry 
Chintamon  Singh  ▼.  Musst.  Nowlukho  Koonviorit  L.  R.  2  I.  A.  263. 

(a)  Notwithstanding  the  almost  universal  acceptance  of  the  law  of 
equal  divisible  ownership  of  the  patrimony  by  several  sons  and  their 
descendants,  the  traces  of  the  older  system  of  a  theoretical  permanence 
of  union  under  a  single  head  are  still  perceptible.  See  Steele,  L.  C. 
62,  205,  215,  228,  229,  230,  375. 409. 417.  The  "  vadilki"  or  eldership 
of  a  family  of  vatandars  (hereditary  functionaries)  is  still  often 
contested  with  great  acrimony,  and  that  too  when  the  rights  or  privi- 
leges annexed  to  the  position  are,  according  to  an  English  estimate, 
of  but  the  most  trivial  value,  or  of  no  value  at  all.  The  question 
between  the  grandson  by  a  deceased  elder  son  and  a  surviving  young- 
er son.  and  between  the  representatives  of  the  eldest  branch  and  of 
the  branch  nearest  to  the  last  holder  gave  rise  in  England  and  in 
Germany  to  contests  like  those  which  have  arisen  in  India,  see  above 
p.  69,  note  (6),  and  Comp.  Beeves,  Hist,  of  Eng.  Law,  Chap.  III.  ITie 
Wars  of  the  Boses  sprang  from  an  analogous  dispute.  In  Germany 
the  determination  of  the  competing  rights  of  the  elder  and  the 
younger  branch  passed  the  skill  of  the  lawyers  and  was  committed 
to  a  single  combat  of  champions.  See  Glanv.  by  Beames,  p.  168  ; 
Meyer,  Inst.  Judiciaires,  Vol.  I.  p.  344  ;  Laboul.  op.  cit  420. 

(6)  As  to  the  tribal  limitations  and  the  customs  of  succession  in 
BAjpat&nA,  Bee  Sir  A.  C.  Lyall's  Asiatic  Studies,  p.  200  ss. 
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Courts^  (a)  the  sanctioD  requisite  to  enforce  the  decision  as 
to  a  disputed  succession,  an  appanage^  or  a  maintenance, 
being  in  general  an  act  of  State.  The  analogy  only  of  the 
ordinary  law  is  usually  followed,  because  this,  forming  a 
part  of  the  popular  consciousness,  has  moulded  the  natural 
expectations  and  the  standard  of  propriety  existing  in  the 
princely  family  and  those  connected  with  it.  The  custom  of 
the  family  has  equal  or  even  greater  influence,  and  its 
enforcement  by  the  paramount  power  {b)  rests  ultimately  on 
the  same  considerations  as  those  which  give  weight  to  the 
ordinary  Hindd  law,  the  desire  to  satisfy  the  general  sense 
of  right,  (c)  The  usage  does  not  aflfect  newly-purchased 
zamindaries.  {d) 

The  primogeniture  of  the  ancient  Hindfts  was  much  more 
a  headship  than  an  ownership  excluding  the  other  members  or 
branches  of  the  family,  {e)  The  head  was  an  administrator 
for  all,  and  a  master  of  all,  because  the  refinements  of  more 

(a)  See  Bajkumar  NohocUp  Ohundro  Deh  Bwrmun  v.  Rajah  Bir 
Chandra  Manikya  et  al,  25  C.  W.  R.  404,  12  M.  I.  A.  523  (the 
Tipperah  case). 

(h)  Mootoor  EngadachellaBamy  Manigar  v.  Toomhayaeamy  Manigar, 
M.  S.  A.  Dec.  1849,  p.  27;  Steele,  L.  C.  229.  The  character  of  the 
grant  determined  the  rights  as  to  inheritance  and  partition  of  an 
inam  or  jaghir.    See  Steele,  L.  C.  207;  above  pp.  157,  1/3. 

(c)  See  Neelkisto  Deb  v.  Beer  Chunder  Thakoor  et  al,  12  M.  I.  A. 
523;  Maharaj  Kuwar  Busdev  Singh  v.  M,  Boodur  Singh,  7  C.  S.  D.  A. 
R.  228;  Coleb.  Dig.  Bk.  II.  Chap.  IV.  Sec.  1,  T.  15  Comm.  In 
Germany  the  property  of  the  nobility  "of  the  nature  of  a  r&j"  is 
subject  to  various  special  rules  of  descent,  having  for  their  object  the 
preservation  of  each  estate  as  a  support  for  the  title.  Besides  primo- 
geniture there  are  the  rules  of  Majority,  of  Seniority,  and  of  Secundo- 
and  Tertio-geniture.  For  an  explanation  of  these  terms,  the  last  of 
which  implies  the  enjoyment  of  an  appanage  for  life  by  a  junior 
member  of  a  family,  according  to  a  rule  common  in  India,  see 
Baring  Grould,  Germany,  1. 81.  Bules  analogous  to  those  of  Majority 
and  Seniority  are  to  be  found  in  operation  in  niany  States  and 
Chieftainships. 

(d)  Jagunnadharoto  v.  Kondarow,    Mad.  S.   D.  A.  Dec.   for  1849, 
p.  112;  3  Mori.  Dig.  188. 

(e)  Above,  pp.  69  ss.;  Steele,  L.  C.  178,  228. 
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recent  times  had  not  been  invented.  At  this  stage  of  social 
development  the  idea  of  purely  individual  proprietorship 
was  but  growing  up  through  the  separate  possession  of 
moveables,  (a)  When  the  breaking  up  of  families  had  been 
received  into  the  legal  system  the  former  supremacy  of  the 
senior  was  recognized  by  the  allowance  to  him  of  a  greater 
portion  or  of  some  special  parts  of  the  estate^  perhaps  as  an 
inducement  to  consent  to  a  partition,  (6)  but  probably  also 
on  account  of  the  duty  specially  devolving  on  him  of  main- 
taining the  sacra,  (c)  Precedence  in  public  religious 
ceremonies^  though  sometimes  burdensome^  is  still  much 
prized  by  Hindft  gentlemen^  and  has  kept  the  minds  of  the 
people  familiar  with  the  idea  of  supremacy  in  families  and 
individuals  (d)  notwithstanding  the  difficulty  of  reconciling 
the  latter  with  the  doctrine  of  equal  rights  acquired  by  birth. 
For  ordinary  public  functions  and  the  emoluments  attending 
them,  the  generally  received  principle  is  that  of  a  rotation 
of  enjoyment  amongst  those  entitled,  (e)  and  this  aflfords  a 
means  of  transition,  through  cases  where  there  must  be  some 
precedence,  to  an  hereditary  and  singular  succession  to  more 
exalted  stations.  {/)  Both  sets  of  ideas  are  at  work  in 
regulating  the  customary  inheritance  of  the  so-called 
"  rfij-es^'  of  the  present  day,  while  the  younger  members  of 
the  territorial  families  claim  appanages  as  of  right  in  virtue 
of  kinship,  (g)  But  in  each  sub-branch  a  general  secular 
precedence  is  conceded  to  the  senior  representative  accord- 
ing with  his  pre-eminence  in  nearness  to  the  ancestor  and  in 
ceremonial  observances.  (A) 

With  such  cases  as  we  are  considering  may  be  classed  for 
some  purposes  the  one  relating  to  the  confiscated  estates  of 

(a)  See  St.  L.  C.  63, 179.  Oomp.  Morgan,  Anc.  Soc.  pp.  6,  628,  535. 
(6)  See  Sir  H.  Maine,  Early  Hist,  of  Inst.  p.  191  ss. 

(c)  See  Steele,  L.  C.  loo.  cit.  208,  218,  226. 

(d)  See  Steele,  L.  C.  417. 

(e)  Steele,  L.  C.  205,  218,  229. 

(/)  See  Ooleb.  Dig.  loc.  cit ;  Steele,  L.  C.  pp.  60,  63. 
{g)  Coleb.  Dig.  loc,  dL  ad  fin. ;  above,  p.  264. 
(A)  See  Steele,  L.  C.  217,  218,  221,  229,  413,  417. 
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the  late  King  of  Delhi,  of  Raja  8ali^  Bam  and  others  v. 
Ths  Secretary  of  State  for  India  (a)  where  it  was  said : 
*'The  territories  were  assigned  to  him  for  the  support  of  his 
royal  dignity,  and  the  due  maintenance  of  himself  and  family 
in  their  position.  If  he  had  died,  or  abdicated,  his  successor 
would  have  taken  the  property  in  the  same  way,  free  from 
all  charges.  It  was  a  tenure  (so  far  as  it  was  a  tenure  at 
all),  durante  regno,  and  on  his  deposition  his  estate  and 
interest  ceased,  and  all  charges  and  incumbrances  created 
by  him  out  of  that  estate  fell  with  the  estate  itself.^'  In  the 
same  case  a  letter  of  the  Government  of  India  is  quoted 
with  seeming  approval :  "  The  general  rule  is  that  rent-free 
estates,  secured  by  grants  from  Government,  are  not  liable 
for  the  debts  of  deceased  grantees.  The  exception  is  in  the 
case  of  such  estates  which  have  been  confiscated,  and  this 
exception  is  based  on  the  consideration  that  *  the  interests 
of  justice'  require  the  protection  of  creditors  from  the 
effects  of  a  political  catastrophe  which  they  could  not  have 
foreseen/'  (6) 

The  rule  and  the  exception  above  stated  imply  however 
that  there  may  be  what  is  called  a  Baj,  or  an  estate  held 
after  the  manner  of  a  Rdj,  when  there  is  no  special  political 
status  at  all.  (c)  In  such  cases  the  inheritance  to  the  zamin- 
ddri  or  other  estate  resembles  in  general  the  succession  to  a 
true  principality.  The  question  is  then  usually  one  of  "  family 
custom  and  usage ;''  (d)  and  the  rules  of  primogeniture  and 

(a)  L.  R.  Suppl.  I.  A.  119,  1^.  The  raj,  in  that  case,  was  not  of 
coarse  subject  to  the  HindA  law,  but  the  principles  relied  on  are 
equally  applicable  to  the  estate  of  a  Hindi!  r^*&. 

(6)  Ih,  129,  and  vnfra,  Bk.  II.  Chap.  in.  Sec.  4,  Q.  3  a.  Steele,  L. 
C.  227,  237,  269. 

(<5)  2  Str.  H.  L.  329 ;  Coleb.  Dig.  Bk.  II.  Chap.  IV.  T.  15  Comm. 
See  per  Judicial  Committee  in  Chowdhry  ChirUaman  Singh  v.  Now- 
htkio  Koonwar,  24  0.  W.  R.  at  p.  256,  8.  C,  L.  R.  2  I.  A.  269. 

{d)  Introd.  to  Bk.  I.  above,  p.  156 ;  Soorendronath  Roy  v.  Muaat 
Heeramonee  Bwrmoneah,  12  M.  I.  A.  at  p.  91 ;  Neelkisio  Deb  Burmono 
T.  Beerchunder  Tkakoor,  ib,  523 ;  Raja  Udaya  Adiiya  Deb  v.  Jadub  Lai 
Ad^aBeb,  L.  B.  8  I.  A.  248;  Bhau  Nanaji  y.  Simdrabai,  11  B.  H. 
C.  R.249. 
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of  exclasion  of  females  in  favor  of  male  collaterals  may 
prevail  under  a  ''  Kulachir**  or  family  custom^  as  to  an  estate 
that  is  not  a  '*  r&j*'  even  in  the  popular  sense,  (a)  The  im- 
partibility  of  the  estate  in  such  a  case  is  not  enough  to 
make  the  succession  to  it  similar  to  that  of  a  separate 
estate,  (b)  Property  may  be  joint  though  impartible,  (c) 
"Though  property  be  impartible,  yet  the  nearest  male 
member  of  the  joint  family  inherits  in  preference  to  the 
daughters  of  the  last  holder,  as  admitted  in  the  Shivagunga 
case,  (d)  though  without  effect  there,  as  the  estate  was  a 
separate  acquisition.^'  (e)  The  family  estate  may  comprise 
partible  as  well  as  impartible  property,  each  following  its 
own  line  of  descent,  (/)  and  in  such  a  case  a  partition  may 
be  made  with  reference  to  the  latter,  so  that  it  becomes,  as 
regards  the  other  parceners,  a  separate  estate  in  the  hands  of 
the  senior  co-sharer  to  whom  it  is  allotted,  {g)  This  deci- 
sion may  be  referred  either  to  a  resignation  by  the  other 
members  of  their  rights  for  a  consideration  in  the  form  of 
their  several  shares,  or  to  an  abandonment  by  mutual  agree- 

(a)  Baboo  Gunesh  DuU  v.  M.  Moheshur  Bingh  et  al,  6  M.  I.  A.  164  ; 
Bhdu  Ndndji  Ulpdt  v.  Sundrdbdi,  11  Bom.  H.  0.  R.  249,  269  ;  B.  Beer 
Periab  Sahee  v.  M,  Bajender  Pertab  Sahee,  12  M.  I.  A.  1 ;  Chovodry 
Chiniaman  Singh  v.  Musat.  Nowluhho  Konwari,  L.  R.  2  I.  A.  263 ; 
The  Court  of  Wards  v.  B,  CoomarDeo  Nundun  Singh  et  al,  16  C.  W- 
R.  142  C.  R. 

(b)  8.R.Y.  Venkayamah  v.  S.  B.  Y.  Boochta  Venkondora,  13  M.  I. 
A.  at  p.  339. 

(c)  As  said  by  the  Privy  Council  in  Tekaet  Doorga  Pershud  Singh  t. 
Tekaetnee  Doorga  Kooere,  L.  R.  5 1.  A.  at  p.  152, 169.  See  Periasami 
V.  Periasami,  ib,  p.  61. 

(d)  Katama  Natchiar  v.  The  Rajah  of  Shivagwnga,  9  M.  I.  A.  539. 

(e)  Sheo  Soondary  v.  Pirthee  Singh,  L.  B.  4  I.  A.  147. 

(/)  Bawut  TJrjimsing  etal  v.  Rawut  Ghunsiam  Singh,  5  M.  I.  A. 
169. 

(g)  Tekaet  Doorga  Pershad  Singh  y.  Takaetnee  Doorga  Kooere  et  al, 
20  0.  W.  R.  155,  S.  C. ;  L.  R.  5  I.  A.  at  p.  152. 
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ment  of  the  special  castom  of  descent,  (a)  and  to  a  partition 
accompanying  it,  which  thenceforward  makes  the  rights  of 
the  sharers  inter  se  those  of  owners  of  separate  property,  (b) 
The  intention  however  must  be  distinctly  expressed  in  order 
to  free  the  impartible  estate  from  the  established  custom  (c). 

In  Bodhrav  Hanmant  v.  Narsinga  Rav,  {d)  the  Privy 
Council  held  that  an  important  inam  was  subject  to  the 
ordinary  rules  of  partition.     Where  indeed  the  grant  was 

(a)  "  The  custom  is  capable  of  attaching  and  of  being  destroyed." 
Privy  Council  in  Soorendronath  Roy  v.  Musst  Heeramonee,  12  M. 
I.  A.  91.  See  also  Gopal  Das  v.  Nurotam  Singh,  7  C  S.  D.  A.  R.  195 ; 
lUtjleiihen  v.  Ramjoy,  I.  L.  R.  1  Calc.  186 ;  above,  p.  156-7. 

{b)  In  Re^a  Bishnath  Singh  v.  Ramchum  Mujmoadar,  B.  S.  D.  A. 
R.  for  1S50,  p.  20,  it  was  held  that  an  eldest  brother  coald  give  his 
younger  brothers  equal  rights  as  against  himself  by  an  acknow- 
ledgment, but  that  this  did  not  exclude  a  question  as  to  the 
validity  of  an  adoption  by  one  of  the  juniors  according  to  the  family 
law. 

(c)  See  the  case  of  Chintdmtm  v.  Nowluhho,  cited  below,  I.  L,  R.  1 
Calc.  at  pp.  161, 162. 

{d)  6  M.  I.  A.  426.  In  Girdharee  Singh  v.  Koolahul  Singh, 
2  M.  I.  A.  at  p.  35,  a  claim  to  a  r&j  as  impartible  was  held  refuted 
by  evidence  of  "  a  course  of  possession  and  enjoyment"  opposed  to 
ifcs  impartibility.  An  impartible  r&j  is  not  necessarily  inalienable, 
we  above,  p.  159,  but  this  cannot  of  course  be  meant  to  imply  that 
generally  such  an  estate  is  alienable.  Its  alienable  quality  would 
be  made  use  of  to  e£fect  partition  contrary  to  the  law,  or  still  more 
completely  to  destroy  the  interests  meant  to  be  guarded  by 
impartibility.  See  above  p.  173,  and  Bk.  I.  Chap.  II.  Sec.  13,  Q.  10, 
p.  462.  A  vfittior  income  receivable  for  religious  services  is  partible 
property,  and  may  be  even  mortgaged  and  sold  in  execution  of  a 
decree.  It  was  held  that  the  mortgagor's  right  having  been  decreed 
to  be  sold  the  question  of  its  liability  to  this  process  could  not 
be  raised  in  execution,  Sadaahiv  Lakshman  Lalit  v.  Jayaniibai,  Bom. 
H.  C.  P.  J.  F.  1883,  p.  27,  referring  to  Bechardas  v.  QoTcha,  Bom.  H. 
C.  P.  J.  1882,  p.  379,  and  Prannath  Paurey  v.  Sri  Mangula  Debia,  5 
C.  W.  R.  176  C.  R.  Comp.  Ukoor  Doss's  case,  supra,  p.  185,  note  {b). 
For  the  mode  of  distribution,  see  Steele,  p.  85.  That  religious  grants 
are  generally  inalienable,  see  Steele,  L.  C.  206,  207,  237,  441,  and 
above,  p.  201 .     A  devasth&n  never  reverts  to  the  Government,  ib,  235. 
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finally  made  to  support  an  office,  (a)  Mr.  Ellis  said  that 
IS  not  to  be  so  distributed  as  to  defeat  that  parpose. 
^oes  not  the  law,"  he  says,  "that  regards  the  grant  of  a 
rodj  apply  to  these  and  similar  perquisites  ?  and  has  not 

grantor,  or  he  who  pays,  a  right  to  see  that  they  are 

^ropriated  according  to  the  original  intention? I 

re  no  doubt  but  it  applies,  and  that  similar  official  per- 
sites,  though  certainly  heritable,  are  not  divisible,  nor 
jht  they  to  descend  by  primogeniture.     The  most  capable 

..should  be  selected [and]  enjoy  the  whole  perqni- 

5S."  (b)  This  principle  is  recognized  by  the  Privy  Council 
Ardreshappa  bin  Oadgiappa  v.  Ouneshidappa  (c)  so  far  as 
I  emoluments  may  be  annexed  by  any  law  to  the  office.(i) 
saranjam  is  usually  impartible.  It  is  attended  with  an 
igation  to  maintain  the  younger  members  of  the  family, 
pension  substituted  for  it  has  the  same  legal  character,  {e) 
[n  many  cases,  temple  allowances  are  hereditary  and 
isible,  (/ )  though  sometimes  subject  to  special  rules  of 
icent,  ig)  or  divisible  in  enjoyment  subject  to  the  charge 

management  which  is  indivisible,  (h)  Ancestral  pro- 
*ty  made  subject  to  a  trust  for  an  idol  was  pronounced 
:tible  subject  to  the  trust,  (t)  On  the  other  hand,  a 
an  property,  found  to  be  impartible  according  to  the 
lily  custom,  was  held  not  to  have  become  partible  by  the 
sation  of  the  official  functions  with  which  it  had  formerly 

a)  See  above,  Introd.  to  Bk.  I.  p.  180, 184. 

b)  2Str.H.  L.  364. 

c)  L.  R.  7  I.  A.  162. 

d)  lb,  167. 

e)  Ramchandar  v.    Sakharam,    I.    L.    R.    2    Bom.    346;   above, 
180,  264. 

/)  2  Str.  H.  L.  368. 

g)  Bhdu  Ndndji  v.  Sundrdbdi,  11  Bom.  H.  C.  R.  249. 

h)  1  Str.  H.  L.  210. 

i)  Bam  Coomar  Pal  v.  Jogendranath  Pal,  I.  L.  R.  4  Calc.  56. 
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been  connected,  (a)  What  determines  the  rights  in  parti- 
tion as  by  descent  in  each  case  is  the  family  custom^  where, 
according  to  that  costom  as  clearly  proved,  a  divergence 
from  the  ordinary  law  has  become  established,  (b)  Such  a 
family  custom  allotting  certain  portions  of  a  Zamindari  to 
the  junior  members  does  not  render  savings  and  accumula- 
tions made  by  those  members  joint  property,  (c) 

A  family  cannot  make  a  custom  for  itself  in  opposition  to 
the  general  law  of  the  country,  according  to  Baswantrav  v. 
Mantappa.  (d)  But  where  the  family  is  found  to  have 
been  governed  as  to  its  property  by  a  custom  which  has  been 
submitted  to  as  compulsory,  that  custom  is  itself  law,  (e) 
though  it  is  extremely  diflScult  to  establish  such  a  custom.(/) 
It  is  more  readily  admitted  where  the  custom  is  found  to 
extend  to  a  considerable  class  of  the  community.  Thus  in 
Shidoji  Raw.  Naikoji  Rav,  (g)  the  Court  says,  "we  find 
a  general  usage  amongst  a  large  and  important  class  of  the 
community  of  dispensing  vnth  actual  partition  and  providing 
for  the  maintenance  of  the  family  by  special  arrangements 
varying  in  different  families,  the  general  character  of  which, 

(a)  Savitriava  et  al  v.  Anandrav,  R.  A.  No.  24  of  1874,  Bom.  H.  C. 
P- J.  F.  for  1875,  p.  132.  See  Timangavda  v.  Rangangavda,  Bom.  H. 
C.  P.  J.  1878,  p.  240. 

(b)  A  document  containing  a  statement  of  a  family  custom  was 
construed  extensively  so  as  to  include  the  whole  class  indicated  by 
specification  of  particular  instances  of  the  nearest  male  collaterals  as 
heirs  to  a  Zamindar  who  should  die  childless,  Chowdry  Chintamv/n 
Singh  V.  Muaet  Nowlukho  Konwart,  L.  R.  2  I.  A.  263. 

(c)  C.  Hurreehu/r  Pershad  Doss  v.  Gocoolannund  Doss,  17  C.  W.  R.  129. 

(d)  1  Bom.  H.  C.  R.  Appx.  xlii. 

(e)  Sorendronath  Roy  v.  Musst.  Heeramonee,  12  M.  I.  A.  91.  Comp. 
Abi-ttham  v.  Abraham,  9  M.  I.  A.  196,  and  Timangavday.  Bangangavda, 
Bom.  H.  C.  P.  J.  1878,  p.  240 ;  Mathura  Naikin  v.  Esu  Naikin, 
I.  L.  R.  4  Bom.  at  pp.  562,  573. 

(/)  hhar(nn  v.  GanpcUram,  S.  A.  No.  294  of  1871,  Bom.  H.  C.  P.  J. 
F.  for  1873,  p.  169. 
(g)  10  Bom.  H.  C.  R.  228. 
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however,  is  the  vesting  of  the  family  property  principally  in 
the  representative  of  the  elder  branch,  subject  to  the  support 
of  the  other  members/^  (a)  and  as  to  such  a  custom,  that  it 
^^  is  one  which,  if  clearly  proved,  should  be  allowed  to  dis- 
place the  plaintiflPs  right  to  partition  under  the  general 
law."  The  District  Judge  finding  the  custom  proved  for 
the  particular  family  was  to  determine  what  provision  by 
way  of  maintenance  was  to  be  made  for  the  plaintiflF,  who 
had  sued  for  a  partition.  (6) 

(a)  See  Bk.  I.  Introd.  above,  pp.  263,  264. 

(6)  Comp.  Laboulaye,  op,  cit.  368.  In  cases  of  the  kind  here  con- 
sidered the  lav7  of  descent  is  determined  by  the  personal  status  of 
those  concerned.  The  special  rale  does  not  adhere  to  the  land  itself 
independently  of  the  hands  in  which  it  is  held.  Under  the  English 
law  a  special  quality  as  to  descent  is  deemed  inherent  iji  some  lands, 
or,  rather  the  proprietary  relation  to  them.  Thus  a  manor  given 
first  in  frankalmoigne  and  afterwards  by  knight  service  was  held  to 
be  still  gavelkind.  See  Elt.  Tenure  of  Kent,  263, 377.  But  this  notion, 
though  sometimes  referred  to  in  the  Courts,  is  strange  to  the  Hindft 
Law.  (See  Periasdmi  v.  Periasdmi,  L.  R.  5  I.  A.  at  p.  75,  and  the 
instances  at  Nort.  L.  C.  278,  and  comp.  Coleb.  Dig.  Bk.  II.  Chap.  IV. 
Sec.  1,  T.  15,  Coram.)  A  Zamindari  or  Vatan  once  effectively  aliened  or 
even  divided  is  freed  from  any  special  rule  of  descent.  It  is  not  im* 
partibilis  ratione  terrae,  as  gavelkind  established  by  custom  before  the 
Conquest  made  land  in  Kent,  parUbilis  ratione  ierrae.  See  Bract. 
374  a.  In  such  instances  as  the  Hunsapore  case  (12  M.  I.  A.  1)  and 
the  Shivagunga  case,  the  fact  that  an  estate  was  assigned  to  a  branch 
of  a  family  not  entitled  in  the  regular  course  of  law  was  said  not  to 
change  its  previous  impartible  character  {Mutta  Vaduganadha 
Tevar  v.  Dorasingha  Tevar,  L.  R.  8 1.  A.  at  p.  116),  but  in  both  cases  the 
new  grantees  from  Government  were  of  the  proprietary  family  and 
subject  to  its  custom  as  to  any  estate  to  which  that  custom  extended. 
Such  cases  as  these  are  to  be  distinguished  from  those  like  Raja 
Nilmoney  Singh  v.  Bukram  Singh  (L.  R.  9  I.  A.  104),  in  which 
lands  are  held  as  a  remuneration  for  service  for  the  maintenance  of 
which  they  have  been  conferred,  or  a  grant  has  been  taken  at  a  reduced 
land-tax  in  consideration  of  service  to  be  rendered.  These  may  be 
impartible  on  account  of  their  attendant  condition  of  service,  either 
wholly,  or  without  the  approval  of  the  Government.  They  may  be 
inalienable  either  absolutely,  or  in  a  qualified  way  allowing  an  aliena- 
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As  regards  hereditary  offices  and  iheir  emolnments  in  tlio 
Bombay  Presidency^  (a)  these  are  now  regnlated  by  positive 
enactments  of  the  Legislature.  See  Bombay  Act  III.  of 
1874,  by  which  a  prohibition  is  imposed  on  Vatan  pro- 
perty's leaving  the  family  of  the  office-holders,  and  provi- 
sions are  made  for  placing  it  under  the  control  of  the 
Collector.  Subject  to  this,  however,  the  right  of  the  eldest 
member  of  a  Patil  family  to  officiate,  as  it  is  the  usage  of  a 
large  number  of  families,  is  regarded  as  "  usage  of  the 
country,''  which  by  Sec.  26  of  Reg.  4  of  1827  our  Courts  are 
bound  to  recognize  and  enforce.  (6)  In  the  case  of  Bhag- 
d&ri  and  Narvad&ri  holdings  in  Gujar&th  the  Legislature 
has  provided  against  subdivision  or  separation  of  the  house 
from  the  holding,  (c)  but  without  any  rule  as  to  inheritance 
or  partition.    These  are  left  to  the  HindA  law  and  custom,  (d) 

tion  of  part  or  for  a  life,  or  subjeot  to  parfcicnlar  fiscal  oonditions,  or 
as  to  the  persons  of  the  alienees.  These  oonditions  and  qoalificationi 
may  be  found  in  the  case  of  vatans  in  Bombay.  A  jaghir  or  saranjam 
is  nsually  impartible,  and  the  saooession  is  according  to  primogeni- 
ture; Bdrtichandra  Mantri  v.  Venkairav  Mcmtri,  I.  L.  B.  6  Bom.  598 ; 
aboye,  pp.  173, 179. 

(a)  See  above,  Bk.  I.  Introd.  p.  173. 

(6)  Sanganhusapa  v.  Sa/ngapa,  Bom.  H.  0.  P.  J.  1879,  p.  257.  Oomp. 
infra,  Bk.  11.  Chap.  III.  Sec.  4,  Q.  3;  and  Bk.  II.  Chap.  IL  Sec.  1, 
Q.6. 

(c)  See  Bom.  Act  V.  of  1862. 

(d)  See  Bhai  Sharker  v.  The  CoUedor  ofKcUra,  I.  L.  B.  5  Bom.  77 ; 
PrdnjiocM  Day6rdm  t.  Bod  Revd,  ib,  482. 

The  customary  law  of  the  casfces  preserves  many  restrictions  on 
the  disposal  of  the  patrimonial  lands.  See  Steele,  L.  C.  pp.  429, 
432.  Even  after  a  partition  in  many  castes  the  interest  of  the  re- 
latives is  thought  to  prevent  an  alienation  or  incumbrance  with- 
out their  assent  signified  by  attestation,  ib.  In  many  the  succes- 
sion of  a  daughter  is  not  admitted  in  competition  with  separated 
brothers  and  ancles,  ib,  424  ss. ;  as  some  of  the  Madras  customs 
exclude  even  the  widow,  2  Str.  H.  L.  163. 
94h 
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rV. — ^Liabilities  on  Inhbeitancb. 

§  6.  The  liabilities  or  charges  on  the  common  property, 
distributable  on  division,  include  the  following: — 

A.  Debts,  (a)  for  which  the  coparceners  at  large  are  liable, 
must,  in  general,  have  been  incurred  before  parti- 
tion, by  a  father  or  other  managing  member  of  the 
family,  for  the  common  benefit.  (6) 

(a)  Compoand  interest  may  be  stipulated  for  and  recovered  under 
the  HindA  law,  Bamchandra  and  others  v.  Lalsha,  Bom.  H.  C.  P.  J. 
1883,  p.  45 ;  Coleb.  Dig.  Bk.  I.  T.  49  Oomm. ;  Steele,  L.  C.  72.  The 
rules  of  the  Hindii  law  on  this  subject  are  much  more  reasonable 
than  those  of  the  Roman  law,  which  in  some  measure  still  prevail  in 
the  English  law.  The  maximum  of  interest  recoverable  on  an  ordinary 
loan  is  a  sum  equal  to  the  principal ;  on  loans  of  grain  and  other 
articles  different  limits  are  prescribed.  See  Steele,  L.  C.  pp.  266 
ss.  When  interest  has  accumulated  to  the  amount  of  the  principal, 
it  is  to  be  turned  into  principal  by  a  new  account,  or  by  a  fresh 
transaction,  but  to  this  there  is  no  objection ;  Steele,  L.  C.  265 ;  Vyav. 
May,  Chap.  V.  Sec.  I.;  Coleb.  Dig.  Bk.  I.  T.  59,  255  ss.  As  to  the 
assignment  of  obligations,  ib.  T.  49,  and  Bk.  II.  Chap.  IV.  T.  27. 
As  to  dealing  with  mortgaged  property,  Bk.  I.  T.  117 ;  Bk.  II.  Chap. 

IV.  T.  28;  Viv&da  Chint.  Trans,  pp.  73,  76,  316.  See  now  the 
Indian  Contr.  Act,  IX.  of  1872. 

(6)  May.  Chap.  IV.  Sec.  6,  paras.  1,  2;  Stokes  H.  L.  B.  72;  Chap. 

V.  Sec.  4,  para.  20 ;  ibid,  124.  The  debt  of  a  father  is  a  charge 
generally,  as  far  as  his  sons  are  concerned,  though  not  incurred  for 
the  common  benefit.  N&rada,  Ft.  I.  Chap.  III.  paras.  5,  6.  See  Suraf 
Bunaee  Koer  v.  8heo  Prasad  Sing,  L.  R.  6 1.  A.  88 ;  and  Laljee  Sahoy  v. 
Fakeerchandf  I.  L.  R.  6  Calc.  135 ;  Narayanrav  v.  Balkrishna,  Bom. 
H.  C.  P.  J.  1881,  p.  293 ;  Muttayan  CheUi  v.  Sivagiri  Zamindar,  I.  L. 
R.  3  Mad.  at  p.  381 ;  Steele,  L.  C.  266 ;  and  above,  pp.  164  ss.  637  ss. 
But  the  estate  is  not  so  hypothecated,  without  a  special  lien,  for 
the  father's  debt,  as  to  prevent  the  son  or  other  heir  disposing  of  it 
and  giving  a  good  title  for  valuable  consideration,  Jamiyatrdm  v. 
Parbhudds,  9  Bom.  H.  C.  R.  p.  116  ;  Sheshigiri  Shanhhog  v.  Gimgoli 
Abboo  Saiba,  S.  A.  No.  88  of  1873,  Bom.  H.  C.  P.  J.  F.  for  1873,  p.  31. 
In  Bheknarain  Singh  et  al  v.  Januk  Smgh,  I.  L.  R.  2  Calc.  438,  443, 
White,  J.,  says:— "The  liability  of  a  son  for  the  debts  of  his 
deceased  father  under  Hindtl  Law  appears  to  me  to  be  a  distinct 
question  from  the  right  of  a  father  in  his  life-time  to  charge  the 
interest  of  the  infant  sons  in  the  joint  ancestral  immoveable  estate 
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B.  Provision^must  be  made  for  relations  of  the  coparce- 
entitled  to  a  portion  or  maintenance. 

A.  Debts,  (a) — The  Hindu  Law  lays  down  broadly  that  sons 
and  grandsons  shall  discharge  the  obligations  of  their  ances- 
tors^ (b)  except  where  they  have  been  contracted  for  immoral 


with  the  payment  of  a  debt There  seems  to  be  no  essential 

difference  between  the  position  of  the  father  when  dealing  with  those 
interests  daring  the  minority  of  his  sons,  and  the  position  of  a  mother 
when  dealing  as  guardian  and  manager  of  her  infant  son's  estate.'* 
See  Narayan  Acharya  v.  Narso  Krishna  et  al,  I.  L.  R.  1  Bom.  262, 
and  the  cases  there  referred  to ;  the  texts  referred  to  above,  p.  644, 
and  pp.  80, 161.  The  ftineral  expenses  of  a  deceased  Hindtl  are  a 
charge  on  the  family  property,  Sadashiv  Bhasker  v.  Bhakubai,  I.  L. 
IL  5  Bom.  451.  A  widow's  subsistence  is  sometimes  deemed  by  the 
&Lstris  a  charge  preferable  to  any  other  debt,  as  in  the  case  at  2  Str. 
H.  L.  280,  but  this  opinion  is  not  followed ;  see  above,  pp.  99,  102, 
269.  The  widow's  dower  is  preferred  to  the  claim  of  the  usurer  by 
the  11th  Art.  of  Magna  Oharta,  see  Stubbs,  Docts.  &c.  p.  290. 

(a)  A  father's  promises  are  looked  on  as  binding  unless  the  per- 
formance of  them  would  prevent  the  fulfilment  of  some  still  more 
sacred  duty.  His  dying  directions  as  to  charities  within  reasonable 
Emits  must  be  obeyed.  These  rank  as  testamentary  dispositions.  See 
Steele,  L.  C.  pp.  404,  429.  But  the  Courts  will  not  enforce  either 
of  these  obligations  except  subject  to  the  conditions  of  the  Statute 
law  where  that  is  in  force.  See  above,  pp.  206,  207,  224 ;  Steele, 
L.  0.  178,  233,  238. 

(ft)  Vishnu,  Tr.  p.  46;  May.  Chap.  V.  Sec.  4,  para.  12;  Stokes,  H. 
L.  B.  122 ;  TJmrooUrmn  Byragee  v.  Narayandas  Euseekdae,  2  Borr.  222 ; 
Ram  Naram  Lai  v.  Bhawani  Prasad,  I.  L.  R.  3  All.  444,  445;  Laljee 
Bakoy  V.  Fakeerchand,  I.  L.  R.  6  Calo.  136 ;  {Mitdkshard  Law),  1  Str. 
H.  L.  167 ;  2  ibid,  274,  277,  477 ;  Coleb.  on  Obligations,  Chap.  II. 
51;  Smriti  Ohandrik&,  Chap.  II.  Sec.  2,  paras.  20,  24;  Coleb.  Dig. 
Bk.  I.  T.  167;  Steele,  L.  C.  266.  266,  409. 

It  is  assumed  here  that  the  father's  "  kriy&  "  or  funeral  ceremonies 
have  been  performed  or  provided  for.  For  these  all  the  sons  are 
liable,  though  their  rights  are  not  conditional,  Steele,  L.  C.  pp.  226, 
414  ss  ;  and  they  should  act  together,  «6tf  above,  pp.  603,  604;  Steele, 
li.  C.  404,  413.  The  obligation  of  providing  for  the  father's  debts  is 
limited  by  the  qualification  *'  at  least  for  those  incurred  in  necessary 
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purposes,  (a)  and  this  dnty  is  not  altered  bj  a  partition 
amongst  the  sons.  In  the  case  of  Unnoda  Soanduree  DoMtee 
y.  Oodhubnath  Bay,  {b)  three  brothers  had  separated  while 
a  decree  against  their  father  remained  unsatisfied.  In  execu- 
tion the  shares  of  two  of  the  brothers  were  sold.  It  was 
held  that  the  excess,  beyond  two-thirds  of  the  amount  of  the 
decree,  could  be  recorered  by  the  two  brothers  from  the 
share  of  the  third,  even  though  thk  had  passed  to  a  stranger, 
by  a  sale  made  before  the  execution  was  levied,  (e)  It  may 
be  doubted  perhaps  whether  this  decision  and  that  referred 
to  in  note  (d)  at  p.  628  are  reconcilable  in  principle,  {d)  In 
the  Bombay  Presidency,  the  liability  has  been  limited  by 
Bombay  Act  VII.  of  1866,  under  which  an  heir  is  resfK>n- 

expenses  of  the  &inily, "  Steele,  L.  G.  p.  57,  217 ;  bat  this  has  been 
enlarged  by  the  Courts.  See  above,  pp.  80, 160, 207, 208, 625,  631,  639. 
If  valid  inoambrances  have  been  created  by  the  father  as  the  ma- 
nager, these  will  of  coarse  form  a  deduction  from  the  estate  to  be 
distributed.  See  above  pp.  609, 635, 637  ss.  In  the  case  ofmortgages, 
which  are  usually  accompanied  by  possession,  the  mortgaged  portion 
is  frequently  preserved  for  fature  partition.  Otherwise  it  is  allotted 
at  a  valuation  of  the  equity  of  redemption  to  the  share  of  one  of  the 
parceners.  See  above.  Sec.  4  b;  comp.  Steele,  L.  C.  p.  218.  The 
right  of  the  managing  member  to  mortgage  and  even  to  sell  the 
estate  of  the  family  to  relieve  its  difficulties  is  widely  admitted  by 
the  customary  law.  See  Steele,  L.  C.  p.  398.  Hence  the  presump. 
tion  in  flavour  of  bis  transactions.  In.  Ev.  Act,  I.  of  1872,  Sees. 
114, 115. 

(d)  May.  1.  0.  para.  15;  Stokes,  H.  L.  B.  122.  ''The  pious  obliga- 
tion of  a  son  to  pay  his  Other's  debts  is  confined  to  debts  contracted 
for  moral  parposes. "  Jettyapa  v.  Laximaya,  Bom.  H.  C.  P.  J.  1883^ 
p.  87.    See  above,  pp.  634,  636,  641,  643. 

{b)  11  C.  W.  E.  125  0.  R. 

(c)  See  Ooleb.  Dig.  Bk.  I.  T.  182. 

((2)  The  law  as  to  a  single  coparcener's  alienation,  and  a  creditor's 
sale  in  execution,  are  discussed  above,  pp.  631  ss .  See  Deendyal  LaU  v. 
Jugdeep  Naravn  SingK  L.  R.  4 1.  A.  247 ;  Suraj  Bunsi  Koer  v.  ISieo 
Prasad  Svngh,  L.  R.  6  I.  A.  88, 101;  Lakehman  Dada  Naik  v.  Earn- 
ehandra  Dada  Naik,  L.  R.  7 1.  A.  181, 195 ;  Bdbdji  Sakhoji  v.  Bdmehei 
•i  0^  2  Bom.  H.  G.  B.  23.   The  decisions  have  been  influenoed  by 
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Bible  only  to  the  extent  of  the  assets  received  by  him ;  (a) 
mad  his  property  camiot  perhaps  be  aliened  or  encnmbered 
by  the  father^  except  for  good  reasons  into  which  the  encum- 
brancer is  bound  to  inqaire.  (I)  The  tendency  of  the 
decisions  however  has  been  to  extend  the  fiftther's  power 
of  disposal  and  incumbrance  as  against  his  sons,  (c) 

In  the  case  of  a  united  family  consisting  only  of  brothers 
or  collaterals,  it  has  been  laid  down,  that  the  presumption 
nsaally  arises  of  a  debt  incurred  by  a  managing  member  being 
for  the  benefit  of  the  family,  (d)  but  that  in  the  case  of  a  minor 
coparcener's  interests  being  affected,  the  creditor,  seeking  to 
enforce  the  liability,  must  prove  that  it  was  bond  fide  incurred 
by  the  manager,  or  at  least  that  there  were  good  grounds 
for  supposing  it  to  have  so  been  incurred,  {e)  Under  the 
Bombay  Act,  above  quoted.  Sec.  5,  the  liability  of  a  co- 
parcener, as  to  debts  contracted  before  he  was  21  years  of 
age,  is  limited  to  the  amount  of  the  portion  of  the  common 
property  received  by  him.  Even  when  the  other  coparceners 
are  adults,  charges  incurred  by  the  manager  are  binding, 

suspected  collasion>  which,  however,  is  not  to  be  taken  as  having 
been  a  ground  of  decision  in  CHrdharilaVs  case,  as  said  by  the  Jadicial 
Committee  in  Muttayan  CheiHar'e  case,  L.  B.  9 1.  A.  128  ;  Bahno* 
kwuL  et  dl  Y.  Jhoona  LaU,  N.  W.  P.  S.  D.  A.  B.  for  1857,  page  14; 
MusMt  Kooldeep  Kooer  et  dl  v.  Bunjeet  Singh  et  oZ,  24  C.  W.  B.  231 ; 
Slieo  Perehad  Singh  et  al  v.  Mvsit,  Soorjbrmsee  Kooer,  ibid.  281 ;  Burtoo 
Singh  V.  Bam  PwnHesewr  Singh  et  al,  ibid.  864. 

(a)  See  above,  pp.  80, 165. 

{b)  See  Narain  Singh  v.  Ferium  Singh  et  dl,  11  Beng.  L.  R.  397,  S. 
C.,  20  C.  W.  R.  192 ;  Modhoo  Dyal  Singh  v.  Ooolbar  Singh  et  al,  9 
ibid.  611  C.  B. ;  Brojo  Kishore  Chijendar  v.  Huree  Riahen  Does  et  al, 
10  ibid.  58  G.  B.,  as  compared  with  Kanto  LdU  et  al  v.  Girdhari  LaU 
§tal,  9  0.  W.  B.  471 C.  R.,  reversed  in  P.  C,  L.  R.  1  LA.  321; 
Eari  v.  Lakehman,  I.  L.  R.  5  Bom.  614,  618.    Above,  pp.  614  ss. 

(c)  See  above,  pp.  81,  167  ss,  207,  645. 

(i)  See  Babaji  v.  Kriehnqji,  I.  L.  R.  2  Bom.  666 ;  VrijbhnAkandai  v* 
Kirparam,  Bom.  H.  C.  P.  J.  1879,  p.  263. 

(e)  See  above,  pp.  609,  620,  684,  637.  But  in  ChamaiU  Kuar  v. 
Bom  Prasad,  I.  L.  B.  2  All.  267,  good  fidth  was  held  not  to  proteoi 
a  purchaaer  of  prc^erty  sold  for  immoral  porposM  eyen  by  a  father. 
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except  as  against  him,  only  when  incurred  for  the  needs  of 
the  united  family,  or  with  the  assent,  express  or  implied,  of 
its  members,  (a) 

For  a  debt  incurred  by  any  member  of  the  family  under 
the  pressure  of  distress,  all  members  are  liable,  (6)  and  the 
property  even  after  partition,  but  not  for  a  debt  incnrred 
needlessly  or  for  purposes  not  constituting  a  duty,  which,  as 
a  member  of  the  family,  the  debtor  was  bound  to  discharge 

(a)  1  Str.  H.  L.  199;  2  ibid.  344,  434,  467;  Coleb.  Dig.  Bk.  I. 
Chap.  V.T.  180  ss;  Bk.  II.  Chap.  IV.  T.  54,  Comm.  sub  fin.;  above, 
p.  634  ;  0.  Oolum  Comara  Vencatachella  v.  R.  Rungasawmy,  8  M.  I.  A. 
at  p.  323.  A  member  defrauded  by  the  contract  of  a  manager  with 
a  third  party  cognizant  of  the  fraud  may  have  the  contract  rescinded, 
Bavji  Janardan  y.  Qangadkarbhat,  I.  L.  R.  4  Bom.  29,  though  gene- 
rally bound  by  his  dealings  and  under  circumstances  by  decrees 
against  him,  Bhimasha  v.  Ramchandraaha,  Bom.  H.  C.  P.  J.  F.  for 
1878,  p.  286 ;  Aimaya  v.  Eoskeri  Ramcqypa,  Bom.  H.  0.  P.  J.  F.  for 
1875,  p.  75 ;  Upooroop  Tewary  v.  LaUa  Bandhjee,  I.  L.  R.  6  Calc.  at  p. 
753  {see  above,  pp.  634  ss. ;  Steele,  L.  C.  209).  At  Calcutta  it  seems  to 
have  been  intiniated  that  the  question  of  the  propriety  of  the  aliena- 
tion arises  only  when  infants'  shares  have  been  disposed  of,  and  as  to 
their  shares,  since  as  regards  those  of  adult  members  their  assent  is 
indispensable,  Kameshwar  Pershad  v.  Run  Bahadur  Singh,  I.  L.  R. 
6  Calc.  843;  and  in  all  cases  due  inquiry  must  be  made  by  a 
purchaser  or  incumbrancer  of  the  family  property.  For  Bombay  the 
general  liability  for  a  manager's  acts  is  asserted  in  Samalhhai  Natha- 
hhai  v.  Someshvar  Mangal  Harkisan,  I.  L.  R.  5  Bom.  39.  The  rights 
of  a  decree-holder  for  the  father's  debts  were  preferred  to  those  of 
a  decree-holder  for  the  debts  of  the  owner  himself,  in  Gunga  Nartdn 
V.  Umesh  Chunder  Boss  et  al,  C.  W.  R.  for  1864,  p.  277. 

(b)  May.  Chap.  V.  Sec.  4,  para.  20;  Stokes,  H.  L.  B.  164;  Cole- 
brooke.  Dig.  Bk.  V.  Chap.  VI.  T.  373,  Comm.  ad  fin.  See  also  under 
the  three  preceding  texts ;  Bk.  I.  Chap.  Y.  T.  181,  193,  194 ;  and  1 
Str.  H.  L.  276.  See  also  Mahada  v.  Narain  Maiadeo,  3  Morris  346; 
Sadabart  Prasad  Sahu  v.  Foolbash  Koer  et  dl,  S  B.  L.  B.  31  F.  B. 
R. ;  Mahabeer  Persad  v.  Ramyad  Singh  e^  oZ,  12  B.  L.  R.  90;  and  above, 
p.  632.  On  the  same  principle  a  mortgage  or  sale  of  the  common 
estate  by  an  ordinary  member,  if  made  to  meet  some  pressing  family 
exigency,  is  generally  recognized  as  valid  by  the  customary  law» 
$ee  Steele,  L.  0.  pp.  54,  210,  399. 
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under  the  circamstances.  (a)  If  a  member  of  the  family 
owes  to  the  estate  a  debt  barred  by  limitation  this  may  still 
be  made  a  deduction  from  his  share  in  the  gross  accuma- 
lations.  (b) 

§  6  B.  Provisions  for  relations,  8fc. — Subject  to  provision 
for  the  debts  for  which  the  joint  estate  is  liable,  (c)  certain 
relations,  though  not  themselves  entitled  to  definite  aliquot 
shares  of  the  common  property,  even  when  a  partition  is 
made,  are  yet  entitled,  while  the  family  is  united,  to  main- 
tenance or  provision  by  way  of  marriage  portion,  and  this 
right  continues  to  subsist,  notwithstanding  an  agreement  for 
partition  amongst  the  co-sharers,  (d)  To  this  class  belong-^ 

(a)  See  above,  pp.  161, 164, 167. 

(6)  Lokenath  MuUick  v.  Odoychum  MulUck,  I.  L.  B.  70alc.644. 

(c)  Lakshman  Rdmchandra  v.  Satyahhdmdbdi,  I.  L.  B.  2  Bom.  494  ; 
J)amodarY.  Bai  Meva,  Bom.  H.  C.  P.  J.  1882,  p.  398. 

(d)  As  to  the  person  disqualified  "  if  there  happen  to  be  no  property, 
his  relatives  must  still  afford  him  maintenance,"  Borr.  Collection,  Bk. 
F.  sub  inii.  Broach  Br&hmans.  So  amongst  Sonis,  ib.  Sheet  22 ;  Salvee, 
Sheet  43.  "  Sons  and  others,  who  by  reason  of  infirmity,  Ac,  are  dis- 
qualified from  taking  the  share  in  an  inheritance,  which  woold  other- 
wise come  to  them,  are  directed  to  be  maintained  by  those  to  whom 
their  shares  thus  go  over,  and  a  direction  of  this  kind,  given  by  the 
lawgiver,  when  prescribing  the  mode  and  condition  of  inheriting,  is,  I 
think,  rightly  construed  as  amounting  to  the  creation  of  a  charge  upon 
the  inheritance,"  Phear,  J.,  giving  the  judgment  of  himself ,  Jackson, 
and  Hobhouse,  J  J.,  in  Khetramani  Dossee  v.  Kasheenath  Dos,  at  10  0 
W.  R.  97  F.  B.  S.  C,  2  B.  L.  B.,  A.  C.  J.,  at  p.  62.  Their  right  however 
is  simply  one  of  maintenance.  See  the  Smyiti  Chandrikd,  Chap.  V, 
para.  20.  The  same  term  "  bhartvyam"  is  used  by  Y&jnavalkya  to 
signify  their  claim  and  the  claim  of  their  wives,  and  the  same  verb 
•*  bharane  "  is  used  to  express  the  right  to  support  of  a  deceased 
coparcener's  widow  in  N&rada,  Pt.  II.  Chap.  XIII.  para.  28.  See  as  to 
a  widow's  and  mother's  right,  2  Str.  H.  L.292, 294;  above,  pp.  163. 232 
248,  259.  If  the  father  is  superseded  as  manager  on  account  of  mis- 
conduct or  incompetence  his  maintenance  must  be  provided  for  by 
the  managing  member.  This  remains  a  charge  on  the  property,  for 
which,  like  the  mother's  subsistence  and  the  funeral  expenses  of  both 
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1.  All  persons  by  connexion  entitled  bat  by  some  defect 

disqoalified  from  inheriting^  tbeir  wives,  dangb- 
ters,  and  disqualified  sons,  (a) 

2.  Female  relations  not  entitled  to  a  specific  share. 

§  6  b.  1.  Regarding  the  former,  see  Book  L,  Introd.  p. 
158,  248,  and  above,  p.  751,  note  {d) .  The  Smriti  OhandrikJ, 
Chap.  Y.,  paras.  24,  25,  says  that  the  obligation  of  support  is    | 

__^______^    1 

I 

the  sons,  are  bomid  to  make  a  reserve  in  any  subsequent  partition     • 
before  the  necessity  has  passed  away;  Steele,  L.  C.  pp.  208,  404, 
405,  413. 

Should  the  sons  or  other  near  relatives  fail  to  perform  the  fanenl 
ceremonies  of  the  deceased,  they  may  be  pat  oat  of  caste.  Bat  the 
non-performance  does  not  destroy  the  right  of  inheritance,  nor  does 
performance  by  a  more  distant  relative  give  him  a  preference  over 
a  nearer  one ;  Steele,  L.  C.  pp.  413  ss. 

(a)  See  6k.  1.  Chap.  Yl.  Sec.  3  ^  Q.  3 ;  above,  p.  587.  For  the  cases 
of  ezclasion  from  sharing  the  patrimony  ander  the  customary  law 
of  particular  castes,  see  Steele,  L.  0.  pp.  224,  411.  The  many  excep- 
tions admitted  to  the  harsh  rules  of  exclusion  mark  a  gradual  abandon- 
ment of  those  rules  of  the  archaic  law  which  can  least  be  reconciled 
with  the  dictates  of  natural  sympathy.  Gomp.  Steele,  L.  C.  234,  235. 
That  the  continuation  of  the  fomily  rites  and  the  inheritance  were 
in  ancient  law  regarded  as  essentially  connected,  see  Manu,  IX.  142, 
and  the  Oommentary ;  Vyav.  May.  Chap.  IV.  Sec.  5,  paras.  21, 
22;  Stokes,  H.L.B.  65;  Sec.  11,  para.  8;  Stokes,  H.  L.  B.  109; 
Bfihaspati  declares  the  vicious  son  liable  to  exclusion,  since  the 
patrimony  **  is  declared  to  belong  to  those  kinsmen  who  offer  funeral 
oblations  to  the  deceased  and  are  virtuous."  It  is  however  an  in- 
Tersion  of  the  proper  order  of  ideas  to  conceive  the  right  to  sacrifice 
to  a  deceased  as  a  source  of  the  right  to  succeed  to  his  estate.  See 
above,  p.  751,  note  {d) ;  Steele,  L.  C.  226.  The  right  to  succeed 
resting  on  consanguinity,  see  above,  pp.  62,  66,  takes  with  it  the  duty 
of  sacrifice  with  a  more  or  less  definite  condition  of  defeasance  in  the 
event  of  failure  or  incapacity  to  perform  the  duty^  but  the  duty  subsists 
though  there  be  no  property  at  all  (Vishnu  XV.  43),  and  the  right 
arises  to  the  heir  immediately  on  the  death  of  the  owner,  not  me- 
diately, through  the  celebration  of  the  dr&ddhs  or  the  right  to  celebrate 
them,  except  perhaps  where  a  defeasance  has  occurred  or  the  heirship 
has  been  renounced  by  the  person  entitled. 
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avoided  by  not  taking  the  disqualified  person's  share^  (a)  but 
as  to  this  see  above^  pp.  284,  249.  It  will  have  been  seen 
that  the  wives  and  widows  of  members  equally  with  the 
members  themselves  who  could  take  no  share  in  the  common 
estate  are  held  entitled  to  maintenance  by  the  co-members 
in  virtue  of  the  membership  of  such  women  in  their  family 
of  marriage,  (b)  This  illustrates  the  statement  in  the  Introd. 
to  Bk.  L  above,  p.  23  L 

§  6  B.  2.  Female  relations,  not  entitled  to  a  specific 
share  but  to  maintenance^  are  widows  of  predeceased  sons 
and  other  descendants  (unseparated)  of  the  common  an- 
cestor, (e)  and  daughters  of  such  persons,  in  case  of  their 
having  left  no  sons,  (d)     Such  daughters  are  also  entitled 

(a)  Brethren  who  have  retired  from  the  world  take  no  share. 
Eunuchs  and  madmen  excluded  must  be  provided  with  maintenance ; 
Vasishtha,  Chap.  XYII.  paras  27,  28.  So  also  idiots,  cripples,  and 
those  afflicted  with  apparently  incurable  and  disabling  disease ; 
Nirada,  Pt.  II.  Chap.  XIII.  para.  22. 

{b)  Hit.  Chap.  II.  Sec.  10,  para.  14.  Failing  the  husband's 
family,  a  widow's  brothers  support  her ;  Steele,  L.  C.  215. 

(c)  The  disposal  of  a  widow  is  one  of  the  duties  cast  on  the  near- 
est relative  of  her  deceased  husband.  (Vasishtha,  XYII.  56.) 
Kirada  says  he  may  appoint  her  to  a  kinsman  (viniyog).  In  the 
Vyav.  May.  Chap.  IV.  Sec.  IV.  paras.  41,44,  and  the  Vlramitrodaya 
(Transl.  p.  105  ss.)  the  begetting  of  a  son  by  this  agency  (a  Kshe- 
traja)  is  provided  for  as  though  it  still  formed  part  of  the  jural 
system  This  can  hardly  have  been  the  case,  but  the  Mit&kshar&  gives 
him  the  second  place  amongst  the  subsidiary  sons,  the  appointed 
daaghter's  son  (putrik&-putra)  being  assigned  the  first. 

The  interest  of  the  brethren  in  their  brother's  wife  under  the 
ancient  law  has  been  referred  to  above,  p.  417  ss. 

{d)  The  daughter  of  a  deceased  coparcener  must  be  maintained. 
See  above,  p.  501;  May.  Chap.  IV.  Sec.  8,  para,  6 ;  Stokes,  H.  L.  B, 
85;  ibid.  Sec.  9,  para.  22;  Stokes,  H.  L.  B.  97 ;  Mit.  Chap.  II.  Sec.  1, 
paras.  7  and  20;  Stokes,  H.  L.  B.  429,  433;  Jykowur  et  al  v«  MussL 
Bhaotee,  N.  W.  P.  Sel.  Ca.  for  1863,  p.  613.  See  N&rada,  Pt.  II.  Chap. 
XIII,  and  as  dted  by  the  Vlramitrodaya,  Transl.  p.  255 ;  Bk.  I.  Chap. 
IL  Sec.  3,  Q.  14.  p.  384.  See  above,  Bk.  I.  Chap.  II.  Sec.  1.  Q.  17, 
p.  363;  Bk.  I.  Chap.  II.  Sec.  6  a,  Q.27,  p.  408;  Bk.  L  Chap.  IL  Sec 
9S  H 
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to  a  marriage  portion .  (a)  This  last  rule  regarding  daughters, 
thongh  not  given  explicitly  for  undivided  coparceners  by 
the  HindA  lawyers^  may  be  deduced  from  the  injunction 
given  to  reunited  coparceners  at  May.  Chap.  IV.  Sec.  &, 
para.  22,  (6)  Mit.  Chap.  11.  Sec.  I.,  pi.  20,  (c)  and  from 
that  given  to  the  relations  of  persons  disabled  from  inherit- 
ing, to  maintain  and  to  marry  the  daughters  of  such 
persons,  Mit.  Chap.  II.  Sec.  10,  para.  12.  (d)  Even  concu- 

7,  Q-  10,  p.  436.  In  some  castes  provision  has  to  be  made  by  a 
reserve  for  an  indigent  widowed  sister  residing  with  the  family; 
Steele,  L.  0.  p.  405.    Oomp.  above  pp.  232,  241,  246. 

(a)  Steele,  L.  C.  233,  234. 

(6)  Stokes,  H.  L.  B.  p.  97. 

(c)  Stokes,  H.  L.  B.  p.  433. 

(d)  Stokes,  n.  L.  B.  p.  457.  The  marriage  expenses  of  boys  and 
girls  of  the  family  are  to  be  provided  for  by  a  reserve  for  the 
purpose  in  a  partition,  Steele,  L.  C.  p.  404,  422 ;  see  N&rada,  Ft.  II. 
Chap.  XIII.  para.  33.  A  present  made  by  a  deceased  father  is 
excluded  from  partition,  see  above  p.  211,  and  comp.  Steele,  L.  C.  p. 
424;  N&rada,  Ft.  II.  Chap.  XIII.  para.  6. 

In  the  case  of  Laroo  v.  Manickchund  Shajee,  at  1  Borr.  461,  there 
being  a  son  initiated  and  one  uninitiated,  by  different  mothers,  and 
a  daughter,  it  was  held  that  the  initiation  of  the  son  should  take 
place  at  the  cost  of  the  estate,  that  the  daughter  should  have  a  por- 
tion of  i  of  i  =  T^  of  the  property,  and  that  the  remainder  should 
be  evenly  divided  between  the  half-brothers,  each  of  whom  was  to 
maintain  his  own  mother,  Mit.  Chap.  I.  Sec.  7,  pi.  3,  4,  5,  7 ;  Stokes, 
H.  L.  B.  398-9. 

The  property  for  partition  was  in  one  case  pronounced  subject  to 
the  following  charges : — 

(a)  Debts  due  by  the  family. 

(h)  Bad  debts  due  to  the  family  included  in  the  aggregate  assets. 

(c)  Marriage  expenses  of  unmarried  brothers  and  sisters. 

(d)  Maintenance  of  female  members: — 

(1)  Aunt  of  parties. 

(2)  Mother  of  plaintiff. 

(3)  Sisters,  if  unmarried. 

A  deduction  on  account  of  a  Mandir,  as  after  separation  the 
plaintiff  would  not  be  interested  in  it,  was  disallowed,  Damodarbhat 
V.  Uttamram,  Bom.  H.  C.  P.  J.  F.  for  1878,  p.  231. 
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bines  are  entitled  to  maintenance  oat  of  an  hereditary 
pension,  (a)  A  widowed  sister^  left  destitute  by  her  has- 
band,  mast  be  proyided  for  by  the  widows  of  the  deceased 
in  a  distribution  of  his  property,  (b) 

The  rule  that  all  widows  of  predeceased  coparceners, 
though  not  entitled  to  a  share  on  partition,  have  a  claim  to 
maintenance  as  against  the  estate,  (c)  which  is  supported  by 
the  analogy  of  the  rules  regarding  wives  of  persons  disquali- 
fied from   inheriting,  {d)    has  been  laid  down  by   Sir  R, 

(a)  2  Str.  H.  L.  32 ;  above,  p.  164 

(b)  Ibid,  83,  90. 

(c)  If  there  be  joint  estate  sufficient  the  widow  of  a  deceased  copar- 
cener is  undoubtedly  entitled  to  maintenanoey  Sauitribai  v.  Laxmibai, 
I.L.  B.2Bom.573. 

The  widow  of  a  predeceased  son  (undivided)  is  entitled  to  main- 
tenance from  his  father  and  brothers  out  of  the  joint  ancestral  estate, 
MusH.LaUiKwiry.QcMgaBi8h(met  al,  7  N.  W.  P.  261  F.  B.  The 
possession  of  jewels,  &c.,  suited  to  her  station  and  not  productive  of 
income,  does  not  affect  a  widow's  claim  to  maintenance  against  her 
father-in-law.  Her  productive  property  should  be  taken  into 
account,  Shib  Bayee  v.  Doorpa  Pershad,  4  N.  W.  P.  73. 

The  Smriti  Chandrik&,Chap.  XI.  Sec.  1,  pi.  34,  35,  fully  recognizes 
the  right  to  maintenance,  or  by  way  of  compensation  to  an  allotment 
for  life  of  a  share  of  the  undivided  property.  It  assigns  a  higher 
right  to  the  Patni,  paras.  37,  38. 

**  The  maintenance  of  Net  Konwar,  the  widow  of  Muddun  Molam, 
was  a  charge  upon  the  inheritance,  which  came  from  Muddun  Mohun  " 
(in  the  hands  of  his  son's  widow),  per  Sir  B.  Peacock,  in  Baijun  Boobey 
▼.  Brij  Bhoohtn  LallAxoaatU  at  L.  B.  2  I.  A.  279. 

As  to  the  recognition  of  the  duty  by  sharers  in  the  mir^si  villages  of 
the  N.  W.  P.,  8ee  Portescue's  Report  on  Delhi,  dated  28th  April 
1820,  III.  R.  &.  J.  Sel.  at  p.  404. 

(d)  Mit.  Chap.  II.  Sec.  10,  paras.  14, 15 ;  Stokes,  H.  L.  B.  467-8.  In 
TJjjdL  Mam  Bmsi  v.  Jaygopal^  4  C.  S.  D.  R.  491,  the  Pundit  said 
that  a  predeceased  son's  widow  was  entitled  to  maintenance  pro- 
portionate to  the  father's  estate.  In  Rai  Sham  Ballabh  v.  Prankishan, 
3  C.  S.  D.  R.  33,  the  widow  of  a  predeceased  son  was  held  after 
the  father's  decease  entitled  to  no  charge  but  to  food  and  raiment 
only ;  to  be  received  in  her  father-in-law's  house,  Ramsoondri  Debra 
V,  Ramdhun  BhUtaehaijee,  4  C.  S.  D.  A.  R.  796.  See  further 
MChetrawwtti  Boii  v.  Kaghinath   Baa,  2  B.    L.    R.    55  A.  C.   J.    Sir 
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Couch,  C.  J.,  in  Ramachandra  Vikshit  v.  Savitribai.  (a) 
The  question  of  a  widow^s  right  to  maintenance  is  discussed 
at  length  in  the  Introduction  to  Book  I.  Sec.  10,  (6)  and  the 
rights  as  they  subsist  against  the  family  are  those  which  the 
heirs  must  satisfy  when  they  propose  to  divide  the  common 
estate.  In  Madras  a  daughter-in-law  was  held  entitled  to 
maintenance  {c)  as  a  charge  on  ancestral  property  held  by 
her  deceased  husband^s  father,  and  free  from  the  condition 

L.  Peel  says,  in  Jtideemani  Bad  v.  Kkeytra  Mohun  ShU,  Vyav.  Darp. 

384 :"  Strange treats  the  right  to  maintenance  aa 

a  charge  on  the  property  in  the  hands  of  the  heir,  and  it  certainly  has 
always  been  so  considered  in  this  Court."  He  considers  the  daty  to 
reside  with  the  husband's  family  merely  a  moral  one;  but  adds  **  we 
shall  award  Bs.  10  a  month,  and  the  back  maintenance  must  date  only 
from  the  date  of  the  demand.  We  might  in  a  proper  case  say  there  shall 
be  no  back  maintenance,  and  farther  maintenance  should  be  enjoined 

only  on  the  condition  of  residence  with  the  late  husband's  family " 

See  ^rinivasammal  v.  Vijayammal^  2  Mad.  H.  C.  R  37 ;  Ramchajidra 
DiksUtv,  Savitribai,  4  Bom.  H.  C.  R.  73  A.  C.  J.  In  Mmst.  Bhilu  y. 
Phul  Chcmd,  3  B.  S.  D.  A.  B.  223,  a  surviving  brother  was  compelled 
to  afibrd  maintenance  to  his  deceased  brother's  widow,  and  in  a  similar 
case  a  widow  was  told  that  she  ought  to  have  sought  maintenance 
and  not  a  share.  MiMst.  HimuUa  Chowdraya  v.  Musst.  Pudoo  Munee 
Chowdraya,  4  B.  S,  D.  A.  R,  19. 

(a)  4  Bom.  H.  C  B.  73  A.  C.  J.  The  learned  Judge,  however,  on 
a  subsequent  occasion,  refused  to  recognize  the  authority  of  this  case. 
See  3.  M.  Nistarini  Dasi  v.  Makhanlal  But  et  aZ,  9  B  L.  B.  27.  He  says, 
•*  The  question  there  was,  as  to  whether  one  brother  conld  be  sued 
alone,  and  it  was  held  that  he  could."  Still  the  brother  appears  to 
have  been  sued  as  holding  part  of  the  family  property,  not  as  liable 
apart  from  that  circumstance.  In  Lakhsman  Ramchandra  et  al  y. 
Satyahhamabai,  I.  L.  B.  2  Bom.  494,  it  has  been  held  that  the  claim 
is  against  the  estate  in  the  hands  of  surviving  coparceners,  and  that 
its  nonliability  in  the  hands  of  an  alienee  depends  on  the  apparent 
necessity  or  propriety  of  the  sale  and  the  absence  of  fraud  on  the 
widow.  See  also  Adhiranee  Naraln  Coomary  v.  Shona  Malee  Pat 
Mahadai,  I.  L.  B.  1  Calc.  365 ;  Sonda  Miney  Dossee  v.  Jogesh  Chunder 
Butt,  ibid.  2  Calc.  262 ;  above,  pp.  246,  248,  269. 

{b)  Above,  p.  245  ss. 

(c)  Visalaichl  Ammal  v.  Annasamy  Sastry,  5  M.  H,  C.  B.  150. 
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of  residing  with  him.  A  Hindft  widow's  maintenance  was 
pronoanced  a  charge  on  the  estate  in  any  hands^  in  Mns- 
$amut  Khukfoo  v.  Joormuk  Lall,  (a)  In  Bango  Venayek  v. 
Yamunabai  (b)  it  was  held  that  a  widow  of  a  coparcener  in 
Bombay^  though  entitled  to  maintenance,  cannot  generally 
claim  a  separate  maintenance.  So  also  the  S&stris,  above, 
pp.348,  Q.  12,  and  354,  Q.  25,  and  in  Kashee  Chander^s  case 
referred  to  in  3  Mori.  Dig.  1 78,  (c)  but  in  Kaaturbai  v. 
Shivajiram  (d)  it  is  said  *•  where  there  is  family  property 
available  for  maintenance  it  lies  upon  the  parties  resisting 
the  claim  to  separate  maintenance  to  show  that  the  circum- 
stances are  such  as  to  disentitle  the  widow  thereto.^'  {e) 

(a)  16  C  W.  R.  263.  A  person  entitled  by  a  decree  to  mainten- 
ance out  of  an  estate  may  apparently  enforce  it  as  a  charge  on  the 
property  into  whatever  hands  it.  goes.  See  S.  Baghahati  Dasi  v. 
Kanttilal  Milter  et  al,  8  B.  L.  R.  225;  Koomaree  Debia  v.  Roy  Luch- 
meput  Singh,  23  C.  W.  R.  33.  See  Heera  Lall  v.  Musst.  Kousillah,  2 
Agra  H.  C.  R.  42.  In  a  partition  enforced  by  a  creditor  in  order  to 
make  the  father's  share  available  for  payment  of  his  claim,  the  share 
of  the  wife  should  be  provided  for,  Babu  Deendayal  LdL  v.  Bahu  Jug- 
deep  Narain  Singh,  L.  R.  4  I.  A.  247.  Arrears  may  be  awarded  as 
well  as  f  utare  payments,  Rdja  Pirthee  Singh  v.  Rdni  Rdjkooer,  12  B. 
L.  R.  238. 

(b)  I.  L.  R.  3  Bom.  U.    See  above,  p.  79. 

(c)  In  Shiva  Simdari  Dasi'e  case  (Vyav.  Darp.  381),  Sir  L.  Peel 
held  that  the  widow  of  a  predeceased  son  was  entitled  to  mainten- 
ance as  against  the  father-in-law  and  brothers-in-law  though  she  had 
quitted  the  family  house  at  her  own  mere  pleasure.  This  is  quoted 
with  approval  in  Raja  Pathan  SingVs  case,  L  R.  S.  I.  A.  at  p.  247. 
So  Koodee  Monee  Dahea  v.  Tarachund  Chuckerbutty,  2  C.  W.  R.  134. 
Bat  where  father  and  son  had  been  separated  it  was  held  that  the 
son's  widow  was  not  entitled  to  maintenance,  Rujjomoney  Dossee  v. 
Shxbchunder  Mtdlick,  2  Hyde  103;  Parvati  v.  Kisansing,  I.  L.  R. 
6  Bom.  567.    See  above,  p.  236  ss. 

A  widowed  daughter  or  sister  after  being  supported  by  a  man  in 
his  life  must,  in  parts  of  the  Panj&b,  be  supported  by  his  heirs  after 
his  death,  Panj.  Cust.  Law,  Vol.  II.  p.  180. 

id)  I.  L.  R.  3  Bom.  372. 

(e)  See  above,  p.  261. 
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This  doctrine  must  now  be  regarded  as  that  of  the  Judicial 
Committee,  which  has  declared  that  a  Hindfl  widow  is  not 
boand  to  residence  in  her  husband's  family,  (a)  The  cases 
therefore  decide  that  a  coparcener's  widow  is  entitled  to  main- 
tenance,  (b)  and  is  not  bound  to  residence.  In  a  case  of 
actual  partition  it  is  generally  necessary  to  provide  for  the 
widows  by  separate  allotments  or  charges,  both  in  order  to 
secure  their  maintenance  and  as  a  necessary  element  of  an 
exact  distribution  of  the  estate  and  its  burdens  amongst  the 
coparceners,   (c)     In  Bengal  the  liability   of  the  ancestral 

(a)  tiee  abo^e,  p.  260  ss. 

{b)  5ee  above,  p.  563,  Q.  17;  p.  408,  Q.  27;  p.  436,  Q.  10. 

(c)  In  the  case  of  Kalu  v.  KoshibaU  Bom.  H.  C  P.  J.  1882,  p.  420, 
decided  since  the  earlier  part  of  this  work  was  printed,  a  claim  waa 
made  by  a  son's  widow  against  her  father-in-law  to  maintenance 
for  herself  and  her  children.  It  was  held  that  neither  the  widow  nor 
the  children  were  entitled  to  subsistence,  the  father-in-law's  property 
being  self-acquired.  As  to  the  former  the  Court  relied  on  the  case  of 
Sauitribai  v.  LaxmihaU  I.  L.  R.  2  Bom.  574.  If  the  reasons  given  in  Sec. 
10  of  the  Introd.  to  Bk.  I.  are  valid  the  claim  of  a  son's  widow  in  a 
united  family  is  not,  according  to  the  Hindis  law,  dependent  on  the  exist- 
ence of  joint  family  property:  it  is  founded  on  the  family  relation,  and 
the  value  of  the  property  is  significant  only  as  a  means  of  determining 
the  proper  amount  or  style  of  maintenance.  The  judgment  of 
Nanabhai  Haridas,  J.,  in  JJdaramv,  Sonkabal  expresses  the  view  of 
the  Hindtt  authorities  more  correctly  than  the  recent  one  in  which 
he  concurred  with  Sir  C.  Sargent,  C.  J. 

The  Mit.  in  the  chapter  to  be  presently  referred  to  insists  most 
strongly  on  a  man's  duty  to  support  all  members  of  his  family,  and 
forbids  his  parting  with  even  his  self -acquired  property  so  as  to  im- 
pair his  ability  to  discharge  the  duty.  How  far  the  duty  extends  is 
not  defined,  as  far  probably  as  the  united  family,  which  seldom  com- 
prises  relatives  more  remote  than  first  cousins,  and  can  be  broken  up 
at  will.  It  may  safely  be  said  to  reach  as  far  as  a  son's  family,  seeing 
that  the  precepts  expressly  include  grandchildren,  and  the  connexion 
is  so  strong  that  the  son  and  the  grandson  are  the  first  heirs,  and 
must  by  Hindu  law  pay  their  ancestors'  debts  irrespective  of  family 
estate.    See  above,  pp.  263,  264. 

The  Hindd  girl  has  no  voice  in  choosing  her  husband.  She  has 
no  claim  on  her  family  of  birth  so  long  as  her  family  of  marriage  can 
sustain  her.  See  N&rada,  Pt.  II.  Chap  XIII.  paras.  27—29 ;  above,  p. 
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estate    to  support  a   widowed   daughter-in-law  has  been 

79,163.  Her  already  pitiable  lot  as  a  widow  mast  become  in  many  cases 
desperate  if  she  is  reduced  to  homelessness  and  starvation  in  the 
face   of  the    strongest  precepts,   hortatory    or  imperative,  of   her 
national  law.     See  above,  pp.  231,  246.     In  denying  the  claim  of  the 
grrandchildren  the  Court  refers  to  Savitribai's  case  as  expressing  the 
opinion  of  three  judges  that  the  direction  to  support  a  child  is  impera- 
tive.    But  the  legal  obligation  does  not  extend,  it  is  said,  beyond  tho 
son.    For  this  a  passage  is  cited  from  Strange*s  Manual,  Sec.  209,  pur- 
porting to  be  an  extract  from  the  Mit.  '*  On  the  Retraction  of  Gifts,"  but 
which  is  not  to  be  found  there.    That  Section  is  a  commentary  on 
Y&JQavalkya,Bk.  II.  SI.  175,  the  senseof  which  is  that  a  man  may  bestow 
his  own  in  so  for  as  he  does  not  thereby  injure  the  family,  but  never 
his  whole  property  while  his  posterity  survive.   Vijif&nesvara  expounds 
**  svam"  in  the  Smyiti  as  meaning  *'  &tmyam"  (=  specially  his  own,  or 
personal  property,  as  contrasted  with  the  common  estate).  He  divides 
things  with  reference  to  gift  into  four  classes,  alienable  and  inalienable^ 
and   (the  usual  forms  of  a^enation  having  been  gone  through)  into 
alienated  and  unalienated.    In  distinguishing  the  first  two  classes  he 
repeats  that  of  a  man's  (proprium)   self-acquired  property  only  so 
much  is  alienable  as  exceeds  the  family's  needs.  As  a  ground  for  the 
limitation  he  insists  on  the  paramount  right  of  the  family  to  support. 
To  establish  this  he  quotes  Manu's  text :  '*  Aged  parents,  an  honour- 
able wife,  an  infant  child,  must  be  maintained  even  through  a  hundred 
tr^passes."    (Comp.    Mauu   VIII.  389).  Presently  afterwards  he 
incidentally  quotes  N&rada  (see  Transl.  p.  59)  to  the  effect  that  a  man 
having  issue  must  not  alienate  his  whole  property.  Lastly  he  construes 
the  text  as  forbidding  the  alienation  of  the  whole  property,  however 
completely  one's  own,  that  is  though  self-acquired,  while  issue  (son  or 
grandson  or  the  like  "putra-pautr&di ")  survive.  Thus  the  obligation 
imposed  by  Manu,  so  far  from  being  treated  as  exceptional  or  as 
limited  to  the  literal  senseof  the  precept,  as  Mr.  Strange  must  have 
thought,  is  made  an  example  of  the  duty  to  the  family  generally.  The 
precept  that  he  who  has  begotten  a  son  and  performed  his  tonsure 
shall  provide  for  his  sustenance  is  relied  on  for  the  rule  that  the  aliena- 
tion of  his  (proprium  or  personal  i.e.)  self-acquired  property  is  subject 
to  restrictions  so  long  as  posterity  exist.  TheSection  of  theMit&k8har& 
is  translated  in  the  Appendix.  It  is  in  accordance  with  the  chief  Hind(!l 
actthorities  that  Jagann&tha  says :    *'  If  the  person  entitled  to  subsist- 
ence be  not  excessively  vicious  and  the  householder  being  mad  give 
away  his  estate  the  donation  is  void,"  Coleb.  Dig.  Bk.  II.  Chap.  IV. 
Text  XV.  Comm.    See  also  Steele,  L.  0.  68.    If  the  family  of  an 
outcast  son  can  claim  maintenance  it  seems  that  the  right  subsists 
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asserted  (a)  and  denied.     The  actual  decision  in  the  latter 
case  did  not  necessarily  involve  an  absolute  negation  of  the 
right  as  it  was  limited  to  a  statement  that  ^'as  long  as  she 
elects  to  live  with  her  own  father  she  has  no  legal  right  to 
be   maintained   by  her  father-in-law,^'  (6)  a  rule  quite  in 
accordance  with  the  native  authorities  (c)  and  the  customary 
law  of  Bombay;  but  it  was  said  that  "a  daughter-in-law  has 
no  legal  right  to  be  maintained  whether  she  lives  with  her 
father-in-law  or  not/'     This  is  opposed  to  the  HindQ  autho- 
rities (d)  and   to  the  custom   of  the  Bombay  presidency. 
Where  there  was  ancestral  property  it  is  opposed  in  its  result 
to  the  recent  Bombay  decisions ;  but  it  agrees  with  them  in 
principle,  and  has  been  relied  on  in  them  as  an  authority,  (e) 
If  the  right  of  a  widow  of  a  son,  or  other  member  of  a  united 
family,  depends  altogether  on  her  deceased  husband's  having 
been,  not  a  co-member  of  an  undivided  family,  but  a  joint 
owner  of  property  with  the  surviving  members  against  whom 
the  widow's  claim  is  directed,  then  as  the  son  in  Bengal  does 
not  in  any  practical  sense  become  a  co-owner  with  his  father 
by  birth,  he  cannot,  on  his  predecease,  leave  anything  out  of 
which  his  widow  can  claim  maintenance.     That  this  is  not 
the  real  basis  of  the  widow's  right  has  been  shown  in  the 
Introduction  to  Book  I.,  (/)  but  it  seems  unlikely  now  that 
the    HindA   theory    should  reassert  itself  against   that  by 
which  it  has  been  replaced. 

equally  where  the  son  has  died.    See  Coleb.  Di.  Bk.  V.  T.  334,  and 
comp.  Viv&da  Chint&mani,  Trans,  p.  291. 

(a)  Musst.  Heera  Kooeree  v.  Ajoodhya  Pershad,  24  C.  W.  R.  476. 

{b)  Khethu  Monee  Dossee  v.  Kasheenath  Doss,  10  C.  W.  R.  89  F.  B. 

(c)  See  Vyav.  May.  Chap.  IV.  Sec.  8,  para.  7  ;  Stokes,  H.  L.  B.85; 
N&rada,D&yabh&ga,paras.  28,  29,  Transl.  p.  98 ;  above,  pp.  232,  254  as. 

{d)  Above,  pp.  232,  254,  257,  363,  408,  436.  The  Vtramicrodaya,  in 
arriving  at  the  conclasion  that  women  are  generally  incompetent  to 
inherit  says  '*The  daughter-in-law  and  the  like  are  entitled  to 
maintenance  only.''    See  Transl.  p.  244. 

(e)  See  Samtribai  v.  Laxmibai,  I.  L.  R.  2  Bom.  at  p.  617. 

(/)  Above,  pp.  239,  246  ss.  Comp.  Coleb.  Dig.  Bk.  II.  0.  IV.  T. 
28  Comm.  in  ined.  on  the  mother's  right. 
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Subject  to  any  qualifications  which  the  recent  decisions 
have  introduced,  it  may  be  said  that  the  daughter-in-law's 
right,  like  every  coparcener's  widow's  right,  to  maintenance 
has  always  been  recognized  in  the  Bombay  presidency  (a). 
In  the  case  of  Ramkoortwur  v.  Umrtiur  et  aly  (b)  a  daughter- 
in-law  and  her  daughter  were  pronounced  entitled  to  main- 
tenance by  the  step-mother-in-law,  who  had  succeeded  to 
the  father-in-law's  property.  The  mother-in-law  was  pro- 
nounced incompetent  to  dispose  of  the  immoveable  property. 
At  2  Macn.  H.  L,  111  it  is  similarly  laid  down  that  a 
widowed  daughter-in-law  is  entitled  to  board  and  residence 
with  her  mother-in-law,  but  not  to  an  allowance  if  she 
choose  to  live  apart,  (c)  The  latter  part*of  this  rule  may 
now  probably  be  held  superseded  by  the  decisions,  except, 
perhaps  where  it  can  be  maintained  as  a  caste  law. 

(a)  See  abovB,  pp.  246  ss.  436 ;  1  Str.  H.  L.  124,  172,  244;  2  ibid. 
412,  235, 233,  where  Colebrooke  (referring  to  Mit.  Chap.  II.  Sec.  1  and 
2,  Stokes,  H.  L.  B.  364-380,)  and  Sutherland  recognize  the  daughter- 
in-law's  right  in  a  case  wherein  the  deceased  son  had  no  separate 
property.  At  page  297,  Colebrooke,  referring  to  Mit.  Chap.  II.  Sec 
1.  p.  7  (Stokes,  H.  L.  B.  429),  says  that  even  half-brothers  of  a  wi- 
dow's deceased  husband  are  bound  to  maintain  hor.  See  the  case  of 
Sdvitribdiv.  Laximibdlf  I.  L.  R.  2  Bora.  573,  discussed  above,  pp. 
235  88.  In  Apaji  Chinfaman  v.  Gavrjabai,  Bom.  H.  C.  P.  J.  1878, 
p.  127,  a  widow's  claim  against  her  brother-in-law  to  a  pecuniary 
allowance  and  the  expenses  of  a  pilgrimage  was  rejected.  See 
Ambavjow  v.  Button  Kiislma  et  al.  Bom.  Sel.  Ca.  p.  150.  The 
decision  in  Ghandrahhagahai  v.  Kasinath,  above  p.  234,  is  sup- 
ported by  1  Str.  H.  L.  172,  but  cannot  be  thought  consistent  with 
the  more  recent  decisions.  As  to  the  measure  of  maintenance  of  a 
predeceased  coparcener's  wife  see  2  Str.  H.  L.  291,294,  2.99 ;  Satijabhd* 
mahdi  v.  Lakshman  Ramcliandra,  Bom.  H.  C  P.  J.  1880,  p.  62.  Some 
of  the  elements  in  determining  what  is  a  suitable  maintenance  for  a 
Hindd  widow  out  of  her  deceased  husband's  estate  were  considered 
in  SreemnMy  Nittokhsoree  Dossee  v.  Jogeiidro  Nauth  Mullich,  L.  R.  5 
I.  A.  55. 

(&)  1  Borr.  458. 

(c)  5eealso  Book  I.  Chap.  I.  Sec.  2,  Q.  23,  24;  Chap.  II.  Sec.  1,  Q. 
6, 17 ;  Sec.  3,  Q.  9 ;  Sec.  6a,  Q.  27,  28 ;  Sec.  7,  Q.  10  ;  2  Str.  H.  L.  235. 
96a 
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Where  a  separate  maintenance  has  been  awarded,  it  may 
be  increased  or  diminished  npon  proper  canse  shown,  (a) 
The  order  may  be  made  subject  to  variation.  (6)  Arrears 
may  be  awarded  (c)  contrary  to  the  opinion  of  the  olstri,  (d) 
who  thought  the  widow  entitled  only  to  maintenance  from 
day  to  day.  The  case  of  Saruswutee  Baee  v.  Kesow  Bhd,  («) 
taking  the  S^stri's  view,  is  coanterbalanced  by  that  of  Sakvdr* 
hdi  V.  BhavdnjiRaje  (/)  which  regards  the  point  as  unsettled. 
A  widow^s  right  to  maintenance  cannot  be  sold  in  execution 
of  a  decree  or  otherwise  transferred,  {g)  It  is  a  proper 
course  to  make  an  investment  in  order  to  secure  the  main- 
tenance, (h)     Limitation  barring  a  claim  for  maintenance 

(a)  See  Sreeram  Buttacharjee  etalY,  Puddomohe  Debia,  9  C.  W.  B. 
152  0.  R  ;  Bam  KuUee  Koer  v.  Court  of  Wards,  18  C  W.  B.  478; 
Rukka  Bai  v.  Qonda  Bat,  I.  L.  R.  1  All.  594.    Above,  p.  262. 

(6)  Above  p.  265 ;  Nuho  Gopal  Roy  v.  S.  Amrit  Moyee  boseee,  24  W. 
R  428,  and  cases  under  (a),  and  Ramchandra  Vishnu  v.  Sagunbdi, 
Bom.  H.  C.  P.  J.  1879,  p.  460.  A  Court  is  not  justified  in  redncing, 
as  a  punishment  for  a  vexatious  defence  to  a  suit,  the  amount  of 
maintenance  which  it  would  otherwise  have  awarded,  SreemuUy 
Niitokissoree  Dossee  v.  Jogendro  Nautk  MuUick,  L.  R.  6  I.  A.  56.  See 
Moniram  Kolita  v.  Kerry  KoUtanyy  above,  p.  258.  Where  maintenance 
was  withheld  the  6&stris  have  in  several  instances  recognized  a  right 
in  the  widow  by  a  kind  of  ptgnoris  capio  to  seize  a  part  of  the  estate 
for  her  support.  Comp.  the  cases  under  Sec.  3  ▲,  above,  p.  653,  note 
(d). 

(c)  Venkopadh/yaya  v.  Kdvari  Hengusu,  2  M.  H.  0.  R.  86. 

{d)  Bamachendra  Toy  v.  Luxoomy  Boyee,  M.  S.  D.  A.  R.  for  1858, 
p.  236. 

(e)  1  Morr.  247. 

(/)  1  Bom.  H.  C.  R.  194. 

ig)  Bhyrub  Ckunder  v.  Nubo  Chwndert  5  W.  R.  lli;  Ramdbai  ▼. 
Oanesh  Dhanddev,  Bom.  H.  C.  P.  J.  1876,  p.  188.  See  above,  pp.  254, 
802. 

(h)  Above,  pp.  79,  163.  As  to  a  concubine's  right  to  maintenance 
out  of  a  family  pension,  see  2  Str.  H.  L.  32.  But  where  a  Saran- 
j&mdar  had  made  a  grant  of  land  to  a  lady  it  was  held  that  she  could 
not  retain  it  against  the  will  of  his  descendant,  as  the  GoTemment 
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rans  only  from  the  time  when  maintenance  was  refused  or  the 
right  denied,  (a) 

V. — ^Rights  and  Duties  arising  on  Partition. 

§  7.  The  rights  and  duties  of  the  coparceners  towards 
each  other^  arising  upon  partition^  relate  to 

a.     The  detei*mination  of  the  shares  to  which  the  sharers 
are  severally  entitled. 

B,     The  distribution  of  the  common  liabilities  : — 

1.  Of  debts.         2.  Of  other  liabilities. 

A.  With  respect  to  the  determination  of  the  shares  for  ac- 
tual enjoyment^  this  has  regard  only  to  the  property  as  it 
actually  subsists  without  allowances  for  previous  inequalities 
of  expenditure,  (b)    In  the  case  of  an  enforced   partition 

had,  in  bestowing  the  Saranjdm,  intended  it,  as  they  declared,  as  a 
**  prorision  for  an  ancient  house"  inalienable  from  the  family » 
Jamnu  Sani  v.  Ldkthmanrav,  Bom.  H.  C.  P.  J.  1881,  p.  6. 

(a)  Timmappa  Bhat  v.  Parmeshriamma,  5  Bom.  H.  C.  R.  130  A.  C .  J. ; 
Narayanrao  Ramchandra  v.  Ramahai,  L.  R.  6  I.  A.  114;  Rdmchandra 
DikshU  V.  Sdvitribai,  4  Bom.  H.  C.  R.  73  A.  C.  J. ;  Act  XV.  of  1877, 
Sch.  II.  129.     See  above,  pp.  261.  262. 

(6)  See  above,  "  Separation;"  Coleb.Dig.  Bk.  V.  Chap.  VI.  T.  377. 
378 ;  Chuckun  LaU  Singh  v.  Poran  Chander  Singh,  9  C.  W.  R.  483  C. 
R.,  where  however  what  is  said  as  to  a  manager's  accoantability  to 
a  minor  coparcener,  is  opposed  to  Coleb.  Dig.  Bk.  V.  T.  136,  and 
Viram.  Tr.  p.  41,  247.  At  6  B.  L.  R.  347  {Abhaychandra  Roy  Chow- 
dkry  y.  Pyarimohan  Ouho  et  al)  also  it  is  said  that  a  manager  is  liable 
to  render  an  account  to  the  other  members  of  the  joint  family ;  but 
this  is  to  be  taken  only  in  a  qualified  sense,  at  least  in  Bombay.  See 
also  the  case  of  Ranganmani  Daei  v.  KasincUh  Dutt  et  al,  3  Beng.  L. 
R.  I  0.  C-  J.  As  to  charges  that  may  be  thrown  solely  on  the  man- 
a^r's  share,  eee  2  Str.  H.  L.  339-315.  See  also  the  case  of  Appovier  v. 
jRonta  Suba  lyen  et  al,  11  M.  I.  A.  at  p.  89 ;  Joitdrdm  Bechur  v.  Bed 
Gangd^SBom,  H.  0.  R.  228  A.  C.  J. ;  Lakshman Dada  Naik  v.  Rama- 
Chandra  Dada  Naik,  I.  L.  R.  1  Bom.  561 ;  D&yakrama-Sangraha, 
Chap.  VII.  para.  29 ;  Stokes,  H.  L.  B.  512.  A  liability  does  not  arise 
to  account  for  assets  until  they  are  realized,  Lakshman  Dada  Naik 
V.  Ramchandra  D.  N.,  I.  L.  R.  1    Bom.   661.    If  only  one  member 
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complete  accounts  must  be  taken,  (a)  Securities  are  to  be 
given  up  to  the  Court,  and  if  necessary  a  receiver  and  manager 
is  to  be  appointed.  (6)  All  the  coparceners  must  be  before 
theCourt.(c)  (Katy&yana  says)  "  The  unequal  consumption 
of  unseparated  kinsmen  shall  not  be  removed  (=  rectified). 
The  purport  is  that  unequal  consumption  cannot  be  prevent- 
ed as  it  is  unavoidable/^  (rf)  This  is  the  view  expressed  by 
Sir  C.  Turner,  C.  J.,  in  Madras,  (e)  and  by  Melvill,  J.,  in 
Konerav  Y,  Guirav,  (/)  in  which  case  there  had  been  not 
only  joint  enjoyment  but  a  separate  enjoyment  of  portions 
by  diflFerent  members  but  in  the  exercise  of  the  common 
right.  The  Supreme  Court  of  Bengal  throw  out  an  opinion 
(not  deciding  the  point)  in  S,  Soorjeemoney  Doasee  v.  Deeno^ 

separatee  there  is  merely  a  computation  and  a  severance  of  hia 
share,  Steele,  L.  C.  214.  The  customary  law  in  most  castes  is  rery 
jealous  of  a  single  parcener's  right  to  acquisitions  made  by  himselfV 
especially  as  to  immoveable  property.  Traditional  sentiment,  un- 
reasonable as  it  is,  connects  such  property  at  once  with  the  whole 
family,  see  Steele,  L.  C.  401.  AH  that  has  been  gained  by  indiTidual 
parceners  therefore,  is  generally  an  accession  to  the  estate  to  bo 
divided,  (see  above,  p.  7-5  ss.)  though  the  Smritis,  as  Vasishtha, 
Chap.  XVII.  para.  26,  locognixo  the  acquirer's  right  to  a  double 
share,  or  as  Gaut.  Chap.  XXV III.  para.  ?7,  to  the  whole  gain  of 
learning.  Where  a  business  was  carried  on  in  a  son's  name  it  was 
still  presumed  to  be  joint  property,  Narayan  Jivaji  v.  Anaji  Konerraa, 
Bom.  H.  C  P.J.  1883,  p  91. 

(a)  Three  sous  out  of  six  sued  for  partition  of  an  estate  wrongly 
maintained  to  be  impartible.  They  were  awarded  their  moiety  and 
three  years'  arrears  on  an  account  of  income  and  of  expenditure  for 
the  benefit  of  the  joint  family,  Rojah  Venkaia  Kanna  Kamma  Reno  v. 
Rajah  Rajagopala  Appa  Row  Bahadur,  L.  R.  9  I.  A.  125. 

Here,  the  claim  having  been  wrongly  resisted,  the  relief  to  the 
plaintifEs  was  substantially  put  on  the  same  footing  as  if  that  bad 
been  done  which  ought  to  have  been  done. 

(6)  Rangrav  Subrav  v.  Venkatrav  Vithalrav,  P.  J.  1878,  p.  184. 

(c)  Rakhmajlv.  Tatia  Eanuji,  P.  J.  1878,  p.  188. 

(d)  Vtram.  p.  245,  247,  which  also  pronounces  a  co-sharer  answer- 
able for  positive  fraud. 

(e)  Ponnappa  Pillai  v.  Pappuvdyyangdr,  I.  L.  R.  4  Mad.  at  pp.  69, 60. 
(/)  I.  L.  R.  5  Bom.  589. 
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bundoo  Mullick,  (a)  that  inequalities  of  expenditure  are  com- 
monly in  the  present  day  taken  into  account  on  a  partition, 
and  that,  according  to  Coleb.,  Dig.  Bk.  V.,  T.  373,  a  co- 
sharer  is  liable  for  sums  expended  on  personal  enjoyment, 
not  for  the  benefit  of  the  family.  (6)  The  question  is  dis- 
cussed at  some  length  in  the  case  of  Meghashdm  v.  VithaU 
rdo,  (c)  from  the  judgment  of  which,  as  it  is  not  reported, 
the  following  Extract  may  be  given  : — 

**  As  to  the  nexl  two  objections,  the  object  in  taking  accounts 
with  a  view  to  partition  of  an  estate  must,  in  the  absence  of  fraud 
or  gross  misconduct,  be  simply  to  ascertain  the  existing  nature  and 
value  of  the  property.  The  Hindii  Law  does  not  subject  each  and 
every  member  of  a  united  family  to  an  account  of  the  portions  taken 
by  him  from  the  common  stock,  and  make  him  liable  to  restore  all 
that  he  has  taken  in  excess  of  his  proper  proportional  share.  So 
long  as  the  family  subsists  undivided,  it  is  regarded  by  the  law 
rather  as  an  integral  unit  in  the  community  than  as  an  aggregation 
of  members,  with  reciprocal  duties  and  rights  admitting  of  precise 
arithmetical  definition,  and  completely  enforceable  by  the  state. 
This,  which  was  a  common  and  prevailing  conception  in  the  earlier 
ages  of  the  world,  as  Sir  H.  S.  Maine  has  shown  in  his  Ancient  Law, 
pages  134,  183,  is  supported  as  to  the  Hind(!i  community  by  many 
texts  of  recognized  authority.  K&ty&yana,  quoted  by  Jagann&tha  in 
his  Digest,  Bk.  V.  Chap.  III.  T.  136,  says  'Let  not  a  coheir 
be  obliged  to  make  good  what  he  expended  before  partition.*  There 
is  even  added  this  precept,  *  Effects  which  a  kinsman  has  embezzled, 
let  not  a  co-heir  use  violence  (compulsion)  to  make  him  restore.'  So 
intimate  down  to  the  period  of  partition  is  the  union  of  the  family 

(a)  6  M.  I.  A.  540. 

{b)  "A  coparcener  is  not,  as  a  rule,  entitled  to  an  account  against 
another  in  respect  of  payments  made  by  the  former."  Hence  the 
Court  inferred  that  one  could  not  sue  another  in  union  for  contri- 
bntion  towards  land  tax  paid  by  the  former,  Nanabhai  Valdbhdaa  v. 
Nathahhai  Earibhai,  Bom.  H.  C.  P.  J.  1880,  p.  154. 

The  position  of  the  coparceners  may  in  this  respect  be  compared 
to  that  of  a  husband  and  wife  liable  to  each  other  for  positive  fraud, 
bat  not  for  ordinary  inequalities  of  expenditure. 

(  c)  S.  A.  No.  148  of  1871,  decided  14th  September  1871,  Bom.  H. 
-C.  P.  J.  F.  for  187L 
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that  protection  otherwise  than  by  remonstrance  against  unauthorized 
individual  appropriations,  is  hardly  thought  compatible  with  it. 
Even  in  Bengal,  where  the  power  of  each  member  of  a  united  family 
to  deal  with  his  own  share  of  the  property  has  long  been  recognizedi 
traces  of  the  earlier  and  more  general  system  are  still  very  easily 
discovered;  Jimtita  V&hana  (D4yabh&ga,  Chap.  XIII.,  Stokes  H. 
L.  B.  355-360)  treating  of  this  very  subject  of  embezzlement  or 
unauthorized  appropriation,  denies  to  it  a  strictly  criminal  character 
like  theft ;  for  he  says,  in  accordance  with  the  law  of  the  Benares 
and  Western  Schools,  though  not  with  his  own  previous  precepts, 
*  previous  to  partition  a  discriminative  (several)  property  referable  to 
particular  persons  relatively  to  particular  things  is  not  perceived.* 
A  similar  principle  underlies  the  reasoning  of  Jagann&tha  in  his 
Commentary  on  Texts  136  and  378  of  Bk.  V.  of  Colebrooke's  Digest, 
and  it  is  to  be  observed  that  the  ancient  texts  are  much  more  curt 
and  decisive  in  their  original  form  than  as  toned  down  by  the 
glosses  of  more  recent  commentators.  The  position  and  responsi- 
bilities of  the  Kart^  or  manager  do  not  at  present  differ  materially 
from  those  of  any  other  member  of  the  family.  He  holds  a  precarious 
office  from  which  he  may  at  any  moment  be  deposed  by  the  general 
wish  of  the  family.  He  is  not  a  trustee  required  as  in  ordinary 
cases  of  trusteeship  to  keep  accounts  of  his  own  expenditure,  or  of 
that  of  the  other  members,  or  of  supplies  taken  out  of  the  common 
stock,  (a)  The  remedy  for  his  misconduct  is  his  deposition,  or  a 
partition  of  property  in  which,  as  will  be  seen,  an  adequate  account 
can  in  general  be  taken. 

(a)  In  the  recent  case  however  of  Docyrga  Per  sad  v.  Kesho 
Persad  Singh,  L.  R.  9  I.  A.  27,  it  was  contended  that  Shev  Nandan 
Pers&d,  the  elder  uncle  of  two  infants,  had  represented  them  suffi- 
ciently in  a  suit  as  defendant,  he  being  their  co-proprietor  and  man- 
ager of  the  estate,  and  having  been  retained  as  their  guardian  on  the 
record  when  their  mother's  name  as  guardian  was  struck  out.     The 

Judicial  Committee  say  that  "  the  manager is  not  the  guardian 

of  infant  co-proprietors for  the  purpose  of  defending  suits 

against  them  in  respect  of  money  advanced  with  reference  to  the 
estate."  Reference  is  then  made  to  Act  XL.  of  1858,  corresponding 
generally  to  Act  XX.  of  1864.    This  says :  "  the  care  of  the  persons  of 

minors and  the  charge  of  their  property  shall  be  subject 

to  the  jurisdiction  of  the  Civil  Courts ;"  and  again  **  Every  person 
who  shall  claim  a  right  to  have  charge  of  property  in  trust  for  a 
minor  under  a  will  or  deed  or  by  reason  of  nearness  of  kin  or  other- 
wise may  apply  to  the  Civil  Court  for  a  certificate  of  administra- 
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"  As  regards  a  minor  this  remedy  is  not  to  the  fnll  extent  avail- 
Bble.  He  cannot  himself  join  in  deposing  a  Kart&  or  make  a  claim 
for  a  partition.  It  is  not  reasonable  that  he  should  suffer  by  the 
mere  misfortune  of  his  possessing  no  friend  so  interested  in  his 
welfare  as  to  bring  a  suit  in  his  name  for  a  partition.  The  Hindd 
law  appeals  as  emphaticAlly  (Colebrooke,  Dig.  Bk.  II.  Chap.  IV. 
T.  17)  as  the  English  to  reason,  the  reason  of  the  law  (Coke,  I.  Inst. 
L.  II.  S.  138),  and  the  misappropriation,  which  a  minor  is  powerless 
to  check  at  the  time,  he  may  yet  claim  to  have  remedied  as  soon  as 
be  is  8ui  juris.  Gross  and  reckless  waste,  as  well  as  down-right 
fraud,  which  an  adult  coparcener  would  have  guarded  against  by 
insisting  on  partition,  forms  a  proper  ground  of  action  on  the  part 
of  one  who  could  not  at  the  time  adopt  that  remedy.  Yet  mere 
ordinary  extravagance  does  not  entitle  a  minor  on  attaining  his 
majority  to  an  account  of  sums  expended,  and  a  compensation  for 
those  in  excess  of  the  Kart&'s  proportional  share,  for  which  the 
texts  of  the  Hindt^  Law  make  no  provision,  and  which  would  be 
plainly  opposed  to  its  fundamental  principle  of  the  integrity  of  a 
hmily  united  in  sacra  (Maine  A.  L.  192)  and  in  interests.  If  such 
in  account  could  be  exacted  indeed,  the  birth  of  a  son  would  imme- 

tion;  and  no  person  shall  be  entitled  to  institute  or  defend  any 
suit  connected  with  the  estate  of  which  he  claims  the  charge  until 
ho  shall  have  obtained  such  certificate."  On  this  it  is  said  "  No 
certificate  was  obtained  by  Shev  Nandan  Pers&d,  and  although  it 
is  stated  that  he  was  guardian  of  the  infants,  he  clearly  was  not  the 
legal  guardian,  and  had  no  right  to  defend  the  suit  in  their  name. 
The  decree  in  the  suit  therefore  was  not  binding  on  the  infants."  Yet 
as  the  debt  had  originally  been  that  of  their  father  they  were  held 
responsible  for  one-sixth,  which  it  seems  was  the  share  assumed  by 
someone  on  account  of  the  infants  in  a  partition  (comp.  p.  613,  sv^a). 
It  does  not  seem  that  Sheo  Nundan  really  sought  or  held  charge  of 
joint  property  in  trust  for  the  minors.  As  senior  member  of  a  united 
fiimi1y,he  would  be  their  joint  tenant  if  any  English  law-term  is  appro- 
priate, holding  every  part  of  the  property  as  his  own,  {per  mie  et  per 
ioui)  accountable  in  no  other  way  than  as  the  Hindi]^  law  makes  a 
managing  member  of  a  family  accountable  for  gross  malversation. 
As  manager  he  could,  according  to  most  of  the  decisions  represent 
the  aggregate  interests  of  the  family  in  the  Civil  Court  {see  above, 
p.  615).  The  family  however  had  manifestly  become  divided  when 
the  nephews  by  their  suit  sought  exoneration  from  liability.  This 
division  may  have  occurred  before  the  suit  against  Shev  Nandan  and 
the  nephews.     In  that  case  they  might  remain  co-proprietors  with 
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diately  impose  on  his  father  the  necessity  of  recording  every  item  of 
income  and  expenditnre.  The  adult  member  of  a  family,  who  sees  a 
way  opening  by  which  he  may  attain  opulence,  cannot  easily  free 
himself  from  the  embarrassment  of  minor  members  entitled  to 
share  his  gains,  and  the  same  closeness  of  connexion,  which  thus 
makes  them  sharers  of  his  gains,  (a)  makes  them  sharers  also  in  the 
losses  occasioned  by  his  indiscretions,  so  long  as  these  do  not 
proceed  to  an  outrageous  length. 

*•  It  must,  therefore,  in  a  suit,  brought  by  a  Hindis  on  attaining 
his  majority,  for  partition  against  the  other  member  or  members  of 
his  family,  always  be  a  matter  very  much  within  the  discretion  of 
the  Court  to  determine  whether  all  just  and  reasonable  bounds  of 
expenditure  have  been  so  exceeded  that  the  member  sued  may  pro- 
perly be  made  responsible  for  the  excess.     The  social  position  of  the 

Shev  Nandan  as  manager,  and  still  hold  separate  interests  like 
tenants  in  common  under  the  English  law.  Such  separate  interests 
could  not  be  taken  charge  of  without  breaking  up  the  integrity  of  the 
estate  essential  to  the  united  family.  In  the  beginning  of  the  report 
however  the  uncle  and  nephews  are  described  as  members  of  a  joint 
Hindti  family.  If  in  such  a  case  the  joint  right  of  infant  members 
along  with  the  manager  is  a  property  which  can  be  taken  charge  of 
by  way  of  trust,  and  must  be  so  taken  for  proceedings  at  law,  the 
manager  is  necessarily  deposed  from  the  place  assigned  to  him  by 
the  Hindd  law.  The  distinction  of  rights  is  in  fact  incompatible 
with  a  continuance  of  the  joint  family  as  shown  in  Appotier's  case, 
see  above,  pp.  699,  703. 

On  the  point  of  whether  the  decree  obtained  by  the  creditor  could 
bind  the  infants  without  their  having  been  represented  by  a  guardian, 
their  Lordships  say :  **  It  is  not  necessary  now  to  inquire,  because  the 
Courts  below  went  into  the  question  of  whether  the  bond  was  given 
for  a  debt  for  which  tl^e  infants  were  liable,  and  held  that  it  was  not.'' 
But  the  High  Court  had  decreed  that  the  infants  were  liable  and 
must  pay  the  share  of  the  debt  apportioned  to  them.  This,  according 
to  the  view  taken  in  the  Judicial  Committee  was  opposed  to  the 
principle  laid  down  in  Been  DayaVs  and  Suraj  Bunsee  Koer*s  cases, 
but  the  decree  of  the  High  Court  was  affirmed.  The  case  thus 
presents  difficulties  and  has  perhaps  been  imperfectly  reported. 

(a)  Though  the  cleverest  of  a  family  take  the  management  from  an 
inefficient  senior,  and  make  gains,  he  is  not  therefore  entitled  to  a 
larger  share  than  his  brethren  in  partition ;  Steele,  L.  0-  397.  But  he 
is  entitled  to  a  recoupment  of  losses  sustained  or  of  debts  paid  out  of 
his  separate  property  on  the  joint  account;  Steele,  L.  C.  213,  214» 
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parties,  the  recognized  customs  of  their  class,  and  many  other 
circamstances  may  be  taken  into  account ;  and  the  presumption,  in 
the  absence  of  evidence,  is  always  that  the  estate  simply  as  it 
subsists  at  the  moment  of  the  suit  is  that  of  which  the  claimant  can 
demand  his  proper  aliquot  part,  {a)  For  the  event  of  fraud  distinct 
provisioas  are  made.  The  Vyavah&ra  Maytikha  (6)  lays  down  what 
is  to  be  found  in  many  other  works,  that  the  brother,  who  by  con- 
cealing the  extent  of  the  property  defrauds  co-heirs,  shall  be 
punished  by  the  King ;  and  property  whether  purposely  concealed  or 
accidentally  omitted  from  the  partition  is  everywhere  recognized  as 
a  proper  subject  on  its  discovery  for  a  further  distribution  on  the 
same  principle  as  the  former  one. 

"  As  to  the  determination  of  what  the  subsisting  estate  really  is, 
what  the  Hindtl  Law  prescribes  as  a  test  in  doubtful  cases  is  an 
application  of  the  Kosha  ordeaL  (c)  W^  have  got  beyond  that 
stage  of  progress  in  which  so  rude  a  method  of  investigation  can  any 
longer  be  effectual,  as  once  sometimes  it  was,  by  its  operation  on  the 
conscience  of  the  person  exposed  to  it.  The  more  practical  method 
of  an  enquiry  into  facts  as  they  can  be  proved  by  testimony  must  *be 
parsned,  as  that  which,  however  imperfect,  is  the  one  that  can  be 
applied  with  the  best  hope  of  success.  This  resolves  itself  virtually 
in  a  case  like  the  present  into  the  preparation  of  an  account  on  the 
principles  already  laid  down  of  the  existing  property  and  of  those 
further  sums,  if  any,  for  which  the  person  sued  may  properly  be 
made  answerable."  (d) 

(a)  See  the  remarks  of  Jagann&tha  in  Colebrooke,  Dig.  Bk.  V.  T. 
374 ;  Venkatesh  v.  Ganpaya,  Bom.  H.  C.  P.  J.  1876,  p.  110  ;  Ridha- 
kama  v.  LakhtMchand  and  otliers,  P.  J.  1878,  p.  238;  Konerrav  v. 
Gmrtttv,  I.  L.  R.  5  Bom.  689.  In  the  case  of  Appa  Bdv  v.  The  Court 
of  Wards,  I.  L.  R.  5  Mad.  236,  the  same  principle  was  acted  on  by 
the  Privy  Council.  The  plaintiffs  were  awarded  as  against  the  defend- 
ants their  moiety  of  a  Zamind&ri  and  of  the  mesne  profits  from  the 
time  of  their  dispossession,  but  subject  as  to  the  profits  to  the  statu- 
tory limitation  of  three  years  before  the  institution  of  the  suit.  The 
moiety  of  the  estate  would  necessarily,  in  the  absence  of  a  special 
direction,  be  a  moiety  of  it  as  it  existed  at  the  time  of  the  plaintiffs' 
coster. 

(b)  Chap.  IV.  S.  7,  para.  24  ;  Stokes,  H.  L.  B.  79. 

(c)  Vyav.  May.  Chap.  IV.  Sec.  6,  para.  3  (Manu,  cited  Colebrooke, 
Digest,  Bk.  V.  T.  374) ;  Stokes,  H.  L.  B.  73. 

(d)  See  also  below,  Bk.  II.  Chap.  II.  Sec.  1,  Q.  0;  Chap.  III.  Sec. 
2,  Q.  4,  Remarks ;  Steele,  Law  of  Caste,  53,  208. 
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The  partition  is  regulated  by  the  nature  of  the  property, 
as  1.  divisible,  or  2.  naturally  indivisible.  In  the  former 
Case  the  partition  proceeds  regularly  by  a  distribution  in 
specie  of  portions  amongst  the  sharers.  The  amount  of  the 
portions  varies  according  to  the  status  of  the  sharer  in  the 
family,  and,  in  some  cases,  according  to  the  nature  of  the 
property. 

We  have  to  distinguish 

a.  The  partition  between  an  ancestor  and  his  first  three 
descendants. 

( 1 )  Of  ancestral  property. 

(2)  Of  self -acquired  property. 

6.  The  partition   between   brothers  and    collaterals   un- 
divided. 

e.  Between  coparceners  reunited. 

A.  1.  a.  (1)  Partition  between  ancestor  and  his  first  three 
descendants, — On  a  partition  between  an  ancestor  and  his 
descendants  to  three  generations  of  ancestral  property,  the 
shares  are  equal,  (a)  As  between  the  ancestor  and  each 
of  his  sons  or  the  issue  of  each,  and  between  the  several 
sons  or  the  representatives  of  each,  (h) 

(2)  On  a  partition  of  self-acquired  property  made 
spontaneously  by  the  head  of  the  family,  he  may  reserve  for 
himself  a  double  share,  (c)     Bat   not  if  the  partition  be 


(a)  Mit.  Chap.  I.  Sec.  5.  p»ra.  8 ;  Stokes,  H  L.  B.  393;  N&rada,  Pt. 
II.  Chap.  XIII.  si.  12.  Traces  of  the  ancient  rale  giving  a  larger 
share  to  the  eldest  son  are  still  to  be  found.  See  Bk.  II.  Chap.  I.  Sec. 
2,  Q.  2,  Rem. ;  Steele,  L.  C.  210,  218. 

ib)  In  a  few  castes  the  sons  share  according  to  a  patnibhftg,  see 
above,  pp.  285, 422,  but  in  the  great  majority  they  take  equally^  Steele, 
L.  C.  p.  419,  420. 

(c)  Mit.  Chap.  I.  Sec.  5,  para.  7  ;  Stokes,  H.  L.  B.  392 ;  May. 
Chap.  IV.  Sec.  4,  para.  12  ^  Stokes,  H.  L.  B.  50.  See  Coleb.  Dig.  Bk. 
V.  T.  388,  Comm.  ad  fin.  The  limited  power  of  a  father  over  his 
patrimony  and  even  over  his  own  acquisitions  may  be  looked  on  as 
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enforced  by  the  descendants.  This  follows  from  the  text 
which  states  that  ^  if  the  father  makes  a  partition  by  his 
own  desire^  he  receives  a  doable  share^  (a)  and  is  also  par- 
ticalarly  stated  in  the  Vlramitrodaya.  (b)  The  descendants 
takeequafi  obskren  per  stirpes ;  (c)  unequal  partition  by  deduc- 
tion formerly  recognized  is  not  admitted  in  the  present 
(Elali)  age.  Under  the  ordinary  law,  a  father  is  not  at 
liberty  to  dispose  of  his  property  in  favor  of  one  son  to  the 
prejudice  of  the  others,  either  by  way  of  gift  inter  vivos  or 
by  way  of  bequest,  (d)  As  the  Hindi!  Law,  however,  admits 
the  father's  right  of  disposal  over  self-acquired  moveables 
there  would  be  no  objection  to  his  making  an  unequal 
distribution     of    this    portion    of    his    property   amongst 

the  general  mle  in  jurispradence,  wherever  the  family  has  risen  to 
importance*  In  France  and  the  conntries  which  have  adopted 
the  French  Code,  the  portion  of  which  a  father  can  dispose  in 
his  estate  is  limited  to  his  aliquot  part,  counting  himself  and  his 
children  together.  Thus  with  three  sons  he  can  by  gift  or  by  will 
alien  only  one-fourth  of  his  property.  To  a  wife  however  he  may 
give  one-fourth  in  full  ownership,  and  the  usufruct  of  one-fourth 
more,  provided  that  if  he  were  a  widower  with  children  v^hen  he  mar- 
ried her  she  cannot  have  more  than  the  smallest  portion  given  to  a 
child.  The  contradiction  in  some  cases  between  these  rules  and  the 
question  of  whether  the  widow's  capacity  as  a  beneficiary  is  or  is  not, 
where  there  is  but  one  child,  less  extensive  than  that  of  a  stranger, 
have  given  rise  to  discussions  amongst  the  Continental  jurists  of 
Europ)e,  at  least  as  sabtile  and  inconclusive  as  any  with  which  Jagan- 
n&tba  and  his  precursors  in  India  have  been  reproached. 

(a)  That  this  is  the  law  only  as  to  self-acquired  property  is  stated 
in  Badri  Roy  v.  Bhagwat  Narain  Dobey,  I.  L.  R.  8  Calc.  at  p.  653. 

(b)  Tr.  p.  63,  66. 

(c)  Dehi  Parshad  v.  Thakur  Dial,  I.  L.  R.  1  All.  at  p.  113. 

{d)  Bhujangrav  T.  Malojirdv,  5  Bom.  H.  C.  R.  161,  A.  C.  J. ;  Laksh- 
fftan  Dada  J^rnk  v.  Bamchandra  Dada  Naik,  I.  L.  B.  1  Bom.  561 ; 
S.  C.  in  App.  L.  B.  7  I.  A.  181 ;  Coleb.  Dig.  Bk.  V.  Chap.  I.  T.  27, 
28;andm/^a,  Bk.  II.  Chap.  I.  Sec.  2,  Q.  2  and  5;  Mit.  Chap.  I. 
Sec.  3,  para.  4,  Stokes,  H.  L.  B.  382;  May.  Chap.  IV.  Sec.  4,  para. 
11,  ibid.  50. 
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his  sons,  (a)  The  Bombay  High  Court  has  ruled  {b)  tbat 
''  a  father  united  with  his  son  has  full  power  to  alienate 
self-acquired  land,  '^  which  implies  a  complete  power  of  dis- 
posal, (c)  According  to  this  principle,  the  head  of  a  family 
would  be  equally  unfettered  in  the  distribution  of  his  im- 
moveable as  of  his  moveable  self-acquired  property,  (d) 

(a)  Mifc.  Chap.  I.  Sec.  1,  para.  27,  Stokes,  H.  L.  B.  375;  May. 
Chap.  IV.  Sec.  1,  para.  5>  ibid,  43.  A  testamentary  bequest  canuot 
be  made  so  as  to  canse  an  unequal  division  of  ancestral  moveables, 
MaTiakchand  v.  Nathu  Purahotam,  Bom.  H.  C.  P.  J.  1878,  p.  204. 

(h)  Gangdbdi  v.  Vdmandji,  2  Bom.  H.  C  R.  304. 

(c)  See  also  Muddun  Qopal  Thakoor  et  al  v.  Ram  BuTcsh  Pandey  d 
al,  6  C.  W.  R.  71  C.  R.;  Bawa  Misaer  et  al  v.  Bajah  Bishen  Prokash 
Narain  Smgh,  10  ibid.  287  C.  R. ;  Qunganafh  v.  Joalanath  et  al^  N. 
W.  P.  S.  D.  A.  R.  for  1859,  p.  63 ;  and  below,  Bk.  II.  Chap.  I.  Sec. 
2,  Q.  2-8,  Rem. ;  and  Sec.  3,  Q.  1,  Rem.  An  unequal  distribution  of 
acquired  property  by  the  father  is  in  sonra  degree  generally  recog- 
nized by  caste  custom,  subject  only  to  the  claims  of  the  family  to 
maintenance,  and  to  protection  against  mere  caprice.  Steele,  L.  C 
pp.  58,  62,  216,  408. 

{d)  But  «ee  also  1  Str.  H.  L.  20,  21;  2  ibid.  9,  11,  13,  439;  and 
Coleb.  Dig.  Bk.  11.  Chap.  IV.  Sec.  1.  T.  13,  14. 

As  to  what  is  included  in  immoveable  property  according  to  the 
Hindis  Law,  see  Smjiti  Chaudrikd,  Chap.  VIII.  para.  18  and  note ; 
Chap.  XI.  Sec.  1,  paras.  44-48 ;  Jamiyatrdm  v.  Parbhudds,  9  Bom.  H. 
C.  R.  116;  Maharana  Fdtesanji  v.  Desai  Kalyanraya,  10  ibid.  189  P. 
C. ;  Baiji Manor y,  DesaiKallianrai,  6  ibid.  56  A. C.  J. ;  The  Oovemment 
of  Bombay  v.  G.  Sh/reegirdharlalji,  9  ibid.  222 ;  Balvantrao  v. 
Purshotam  et  al,  9  ibid,  99 ;  Krishnabliat  v.  Kapabhat  et  al,  6  ibid. 
137  A.  C.  J.  ;  Bharatsangjee  v.  Navanidharaya,  1  ibid,  186 ; 
Sangapa  v.  Sanganbasapa,  R.  A.  No.  40  of  1875,  Bom.  H.  C 
P.  J.  F.  for  1876,  p.  214;  Shivagavda  v.  Dharangavda  et  al, 
R.  A.  No.  7  of  1875,  ibid,  for  1875,  p.  144;  Sitaram  Oovind  v.  The 
Collector  of  Tanna,  S.  A.  No.  193  of  1874,  ibid,  for  1875,  p.  141 ; 
The  Collector  of  Thana  v.  Hari  Slidrmi,  I.  L.  R.  6  Bom.  546.  Accord- 
ing to  these  decisions  a  hak  or  right  appendant  to  an  hereditary 
office  or  to  membership  of  a  group  of  village  M^h4rs  is  immove- 
able property  within  the  meaning  of  the  Limitation  Acts,  and  is  nob 
personal  property  within  the  meaning  of  Sec.  6  of  Act  XI.  of  1865 
(the  Small  Cause    Court  Act  for  the  Mofussil).    Consequently   the 
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An  adopted  son  receives  a  fourth  part  of  a  share,  if  le- 

Sraall  Cause  Courts  have  not  jurisdiction  in  such  cases  even  over 
claims  for  definite  sums  sued  for  as  arrears.  The  contrary  view, 
suggested  hjHanmantrav  SadasMv  v.  Keru,  Bom. H.  C.  P.  J.  1875,  p. 
291,  and  Naru  Pira  v.  Naro  Shidheshvary  I.  L.  R.  3  Bom.  28,  cannot 
safely  be  followed.  The  recent  rulings  have  been  embodied  in  Act 
XV.  of  1877,  Sec.  11.  Art.  132,  which  says  that  Malikana and  Haks  are 
for  limitation  to  be  deemed  charges  on  immoveable  property. 

Tithes  under  the  English  statute  law  are  hereditameuts,  and  a 
rent  was  regarded  in  early  times  as  an  estate  subject  to  the 
*•  assise  "  for  possession ;  but  all  things  of  value  not  being  land  or 
interests  in  land  (and  some  interests  in  land)  are  by  the  English  law 
•'  personal  property,"  a  term  by  no  means  identical  with  moveable 
property,  (see  Freke  v.  Lord  Carbery,  L.  R.  16  Eq.  Ca.  461,) 
and  peculiar  to  the  English  law,  in  the  sense  in  which  that  law  uses 
it.  See  Butler's  note  to  Co.  Lit.  191a,  Sec.  II.  2.  A  royal  grant  of  an 
annuity  therefore  would  be  **  nibandha  '*  according  to  Hindi!  Law, 
but  according  to  the  English  Law  it  would,  unless  issuing  from  land, 
be  a  merely  personal  inheritance.  See  Co.  Lit.  20a,  and  Hargrave's 
note.  In  The  Government  of  Bombay  v.  Desai  Kallianrai  Hakoomatrai, 
14  M.  I.  A.  at  p.  563,  the  Judicial  Committee  say  of  a  Palanquin 
allowance :  *'  They  are  by  no  means  satisfied  that  the  allowance, 
though  payable  out  of  the  Government  revenue  of  a  particular 
Pergunna,  can  properly  be  said  to  be  *  immoveable  property,'  within  the 
meaning  of  the  clause  in  question.  It  did  not  constitute  a  charge 
which  could  be  enforced  against  the  land,  or,  since  the  year  1808, 
against  the  revenues  of  the  land  prior  to  the  claim  of  Grovemment. 
The  utmost  right  of  Dowlutrai  after  1808,  or  his  descendants,  was 
to  receive,  after  the  perception  of  the  revenues  by  Government, 
a  certain  annual  sum  of  money  out  of  the  Collector's  Treasury." 
In  the  case  of  The  Collector  of  Thana  v.  Hari  Sitc^dm,  I.  L.  R.  6 
Bom.  546,  a  Full  Bench  on  appeal  from  a  decision  in  which  the  judg- 
ment of  Sir  C.  Sargent,  J.,  had  prevailed  against  that  of  Melvill,  J., 
upheld  the  former.  In  the  judgment  delivered  by  Sir  M.  Westropp, 
C.  J.,  it  is  laid  down  that  a  grant  to  a  temple  of  an  annuity  in  cash 
and  grain  payable  out  of  the  extra  assessments  of  particular  divisions 
of  a  district  is  a  charge  on  the  districts,  because  the  assessment  is 
80.  It  is  therefore,  as  a  charge  on  immoveable  property,  itself  im- 
moveable property.  This  seems  open  to  the  logical  objection  that 
*•  charge"  is  used  in  a  double  sense.  As  a  real  right  a  charge  being 
an  interest    in  land  is  immoveable  property,  as  a  tax  it  is  not. 


Digitized 


by  Google 


774  PARTITION — INTRODUCTION.        fBR.  n,  §  7  a  1  «. 

gitimate  sons  of  the  body  have  been  born  after  his   adop- 

(See  Ashton  v.  Lord  Langdale,  4  De  G.  and  Sm.  402,  compared  with 
Attree  v.  Hawe,  L.  R.  9  C.  D.  337,  and  Jervis  v.  Lawrence,  W.  N.  for 
1882,  p.  157.  A  charge  confers  a  right  to  realization  by  sale  of  that 
on  which  it  is  imposed.  See  Fisher,  Mortg.  Sec.  8;  Transf.  of  Prop. 
Act,  IV.  of  1882,  Sec.  100.)  Again  it  is  said  that  "  a  grant  by  a  Hindd 
sovereign  to  a  Hind<!l  temple,  which  can  only  be  held  by  the  managers 
of  the  temple,  is  immoveable  property,  i.e.  **  nibandha."  This  seems 
to  assume  the  point  in  issae.  If  not,  then  the  question  is  whether 
"nibandha"  is  necessarily  immoveable  property,  and  to  say  that 
because  some  or  even  all  immoveable  property  is  nibandha,  all  ni- 
bandha  is  immoveable,  is  not  a  permissible  conversion.  "  The  question 
[is]  whether  the  subject  of  the  suit  is  in  the  nature  of  immoveable 
property,  {see  above  p.  229)  or  of  an  interest  in  immoveable  property, 
and  if  its  nature  and  quality  can  be  only  determined  by  Hindd  law 
and  usage,  the  HindCl  law  may  properly  be  invoked  for  that  purpose." 
But  the  *'  nature  and  quality  "  of  a  temple  grant  having  been  thus 
determined,  the  question  of  whether  it  falls  within  the  class  of 
"immoveable  property"  is  one  of  English  construction,  i,e.  do  its 
characteristics  as  ascertained  (not  the  mere  HindCi  name  by  which  ib 
may  be  called;  place  the  object  within  or  without  the  comprehension 
of  **  immoveable  property."  This  includes  fixed  objects  and  such 
incorporeal  rights  exercisable  in  immediate  relation  to  them  as  the 
local  law  on  that  account  recognizes  as  immoveable.  The  latter  are 
jv/ra  in  re  carved  out  of  the  full  ownership  of  the  object  of  property. 
See  Story,  Confl.  of  Laws,  Sec.  447 ;  Freke  v.  Lord  Carbei-y,  L.  R.  16  E. 
C.  461.    A  temple  allowance  payable  by  officials  out  of  a  tax  levied 

by  them,  even  a  land-tax,  does  "  not  constitute  a  charge against 

the  land,'*  and  therefore  according  to  the  Judicial  Committee  in  l)e$ai 
KalianraVs  case,  14  M.  I.  A.  551,  cannot  certainly  be  said  "  though 
payable  out  of  the  Government  revenue  of  a  particular  parganua**... 
to  be  "  immoveable  property."  [ih.)  The  opinion  then  may  perhaps 
be  hazarded  that  where  the  Hindis  law  in  a  matter  explicable  by  it 
alone  shows  a  particular  right  to  be  a  jue  in  re  over  fixed  property 
it  may  be  regarded  as  included  amongst  immoveables,  whether  it  be 
also  nibandha  or  not,  and  that  where  the  right  is  not  a  jiis  in  re  (a 
real  right  as  it  is  called)  it  is  not  immoveable  property  even  though 
it  should  be  nibandha  according  to  the  Hindu  law,  as  ex.  gr,  in  case 
of  a  nemnuk  (periodical  payment)  from  the  Government  treasury. 
This  agrees  with  the  definition  given  in  the  General  Clauses  Act  I.  of 
1868,  and  in  the  Begistration  Act  III.  of  1877.  In  the  Limitation 
Acts   subsequent  to  Act  XIV.  of  1869  (Acts  IX.  of  1871,  XV.  of 
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tion.  (a)  The  illegitimate  son  of  a  Sfldra  may  also  receive 
a  share  at  the  father's  choice  (b)  ;  but  those  excluded  from 

1877), "  Immoveable"  must  necessarily  be  construed  accordjng  to 
the  definition  given  in  Act  I.  of  1868,  Sec.  2.  See  also  Wilks*s 
Mysore,  Yol.  I.  p.  126. 

As  to  the  English  law  respecting  annuities,  stocks  and  shares 
which  are  generally  personal  property,  see  Wms.  Exec.  Pt.  II.  Bk.  III. 
Chap.  I.  Sec.  2.  How  these,  when  held  by  Hindis,  would  be 
regarded  now  that  "  immoveable  "  and  "  non-personal  '*  or  "  real  *'. 
have  been  identified  with  **  nibandha"  (=productive  of  a  permanent 
income)  may  be  a  question  of  some  difficulty.  Shares  in  the  Govern- 
ment Banks,  it  is  expressly  enacted  by  Act  XI.  of  1876,  Sec.  19,  shall 
be  "  moveable  property,  "  and  by  Sec.  22  the  Banks  are  free  to 
ignore  trusts  to  which  the  shares  are  subject  except  for  the  purpose 
of  excluding  the  Bank^s  own  claims  for  debts  due  to  them  from 
the  registered  shareholders.  The  Indian  Companies  Act,  VI.  of 
1882,  Sec.  44,  provides  similarly  in  the  case  of  all  Companies  under 
the  Act,  that  the  shares  shall  not  be  "real  estate  or  immoveable 
property."  Annuities  under  the  Indian  Loan  Act,  22  &  23  Vic.  Cap. 
39,  Sec.  8,  are  declared  to  be  personal  property.  Government  loan 
notes,  registered  or  enfaced  for  payment  in  London,  are  as  assets  of 
bolder  deceased  declared  personal  property  by  St.  23  and  24  Vic.  Cap. 
V.  Sec.  1.  In  other  cases  the  particular  provisions  of  the  constituting 
Statutes  must  be  looked  to,  in  order  to  determine  the  nature  of  the 
property,  and  then  in  the  case  of  Hindiis  the  Hind(!l  law  will  govern 
the  relations  of  the  representatives  or  co-owners  of  the  deceased 
owner  inter  se.  The  property  will,  in  the  first  instance,  usually  vest 
in  the  executor  or  administrator  under  Act  V.  of  1881,  Sec.  4. 

A  pension,  in  the  proper  sense  of  a  stipend  proceeding  from  the 
bonnty  of  the  Government,  is  protected  against  attachment  by  the 
Pensions  Act,  XXIII.  of  1871,  Sec.  11,  but  a  grant  of  money  or  land 
revenue,  such  as  a  "  Toda  Gir&s  "  Hak,  is  not  exempt,  though  under 
the  same  Act  it  cannot  be  made  the  immediate  object  of  a  suit 
cognizable  by  the  Civil  Court,  Secretary  of  State  for  India  y, 
Khemchand  Jeychand^  I.  L.  R.  4  Bom.  432 ;  Syed  Mahomed  Isaack 
Mushyack  v.  Azeezoon  Nissa  Begam,  I.  L.  R.  4  Mad.  341 ;  Radhabai  v. 
Bagko,  Bom.  H.  C.  P.  J.  F.  for  1878.  p.  292. 

(a)  Mit.  Chap.  I.  Sec.  11,  para.  24,  Stokes,  H.  L.  B.  420;  May. 
Chap.  IV.  Sec.  5,  para.  17,  ibid,  63. 

(b)  Mit.  Chap.  I.  Sec.  2,  paras.  1  and  2,  Stokes,  H.  L.  B.  426 ; 
May.  Chap.  IV.  Sec.  4,  para.  32,  ibid.  55 ;  2  Str.  H.  L.  70.    In  the 
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a  share  are  entitled  to  maintenaDce.  (a)  On  a  partition 
being  made  by  a  father,  head  of  a  family,  his  wives  receive 
each  a  son's  share,  {b)  in  case  they  had  received  no  Strf- 
dhana.  If  they  had  received  Strldhana,  they  obtain  half  a 
share,  Le.,  so  mnch  as,  together  with  their  Strtdhana,  will 
make  up  a  son's  share. 

A  son  bom  to  the  father  after  partition  inherits  his  wealth 
either  solely  or  in  common  with  sons  who  have  become 
reunited  with  him.  (c)  The  already  severed  sons  are  disre- 
garded in  a  further  partition  between  the  father  and  sons 
in  union  with  him. 


higher  castes  he  is  entitled  only  to  maintenance,  ibid,  71.  Inderun 
Valungypooly  Ta/ver  v.  Bomaaawmy  Pandia  Tdldver,  13  M.  I.  A.  141. 
The  statement  of  the  Pandits  in  the  same  case  as  tomariiAg6ft 
between  persons  of  diflTerent  castes  being  anlawful  except  when 
sanctioned  by  the  customary  law  of  the  castes,  expresses  the  Hind  A 
law  as  received  in  Western  India ;  Steele,  L.  C  29,  163, 166.  But  a 
woman,  being  of  a  somewhat  higher  caste,  is  received  into  her  hus- 
band's, ibid.    See  above,  pp.  83,  194,  263. 

(a)  2  Str.  H.  L.  68. 

(b)  Mit.  Chap.  I.  Sec.  2,  paras.  8  and  9,  Stokes,  H.  L.  B.  379;  May. 
Chap.  IV.  Sec.  4,  para.  16,  ibid.  61 ;  and  compare  the  D&yakrama 
Sangraha,  Chap.  VI.  para.  22,  ibid.  512;  and  Smriti  Chandrikd, 
Chap.  II.  Sec.  1,  para.  39.  The  mother  gets  a  son's  share  in  every 
partition,  Txilljeet  Shigh  v.  Raj  Coomar  Sitigh,  20  C.  W.  R.  386,  and 
the  other  cases  cited  and  followed  in  Sumnm  Thakoor  v.  Chunder 
Mun  Misser,  I.  L.  R.  8  Calc.  17-  A  step-mother  must  live  with 
her  step-son  to  be  entitled  to  maintenance,  p.  358,  Q.  6 ;  but  see  also 
Introd.  to  Bk.  I.  Sec.  10.  The  Smriti  Chandrikd,  Chap.  XI.  See.  I. 
para.  34,  as  quoted  by  the  Viram.  Transl.  p.  136,  regards  the  widow 
of  an  undivided  parcener  as  taking  a  portion  of  the  common  property 
for  her  maintenance  only  when  the  father-in-law,  &c.  are  unable  for 
some  cause  to  protect  her,  as  N&rada  gives  them  guardianship  with 
full  power  of  control  accompanying  their  liability  for  maintenanoe, 
VIram.  Tr.  p.  138.     Her  right  is  intransferable,  see  above,  pp.  254, 302, 

(c)  Mit.  Chap.  I.  Sec.  VI.  paras.  1,  4  -,  Naioal  Singh  v.  Bhagwan 
Singh,  I.  L.  R.  4  All.  427. 
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The  share  allotted  to  a  wife  or  sister  in  partition  becomes 
Stridhana  heritable  by  her  sons  only  in  de&ult  of  dangli* 
ters,  (a)  or  according  to  the  Mayflkha  in  preference  to 
daaghters.  {b)  This  rale  is  inconsistent  with  any  intention 
to  make  property  derived  by  a  woman  from  her  husband 
"revert"  to  his  family  on  her  death.  Vijn&nesvara  re- 
cognizes inheritance  and  partition  equally  as  means  by  which 
a  woman  acquires  property,  and  gives  a  single  set  of  rules 
for  the  devolution  of  this  property,  all  of  which  he  calls 
Strldhana.  (c) 

(a)  Above,  pp.  298,  308  ;  Mit.  Chap.  I.  Sec.  VI.  para.  2. 

(b)  Vyav.  May.  Chap.  IV.  Sec.  11.  Sec.  X.  paras.  26,  26 ;  comp. 
p.  329,  note  (c),  above. 

(c)  See  Mit.  Chap.  II.  Sec.  XI.  paras  1,  2,  3,  8  ss,  on  which  Sec.  VI. 
para.  2  serves  as  a  comment.  But  for  the  prevailing  doctrine  $ee  also 
iboFc,  p.  33*,  and  comp.  p.  781  below. 

The  widow's  power  of  dealing  with  property  inherited  from  her 
hosband  or  given  or  bequeathed  to  her  by  him  has  recently  been 
discussed  by  Scott,  J.,  in  a  terse  and  comprehensive  judgment  which 
applies  equally  to  a  share  taken  in  partition.  The  conclasion  arrived 
at  by  the  learned  judge  was  that  according  to  the  law  of  Western 
India,  the  widow  may  dispose  at  pleasure  of  moveable  property  thus 
taken  by  her  while  subject  to  restrictions  as  to  immoveables  for  the 
preservation  of  the  estate,  DdmodarMddhavjiY.  Thakar  ParmanQn- 
dm  Jivandds,  13th  February  188.3,  citing  the  cases  of  Bhagwandeen 
Boahey,  11  M.  I.  A.  at  p.  673  ;  Rajender  Narain  v.  Bija  Oobind  Singh, 
2  M.  I.  A.  181 ;  Bechar  Bhagvan  v.  Bai  Lukshmee,  1  Bom.  H.  C.  R.  56 ; 
PranjivandM  Toolseydas  v.  Devkuvarbai,  1  Bom.  H.  C.  R.  at  p.  133 ; 
Balvantrao  T.  Bapujiv,  Purshotam,  9  Bom.  H.  C.  R.  at  p.  Ill;  Koonjbe- 
Wi  Bhurv.  Premchand  Dutt,  I.  L.  R.  5  Calc.  685 ;  Venkat  Bamrao  v. 
Venkat  Suriyarav,  I.  L.  R.  2  Mad.  333.  See  also  above,  pp.  98, 100, 
301,  334,  507.  As  to  the  quantum  of  the  estate  taken,  see  above,  pp. 
297  ss,  336  ss  ;  and  as  to  an  extension  of  this  by  express  agreement, 
gift  or  bequest,  pp.  184,  315,  and  Koonjbehari*8  case,  supra  :  as  to  the 
widow's  power  of  bequest, pp.  181, 219,  309 ;  Vyav.  May.  Chap.  IV.  Sec. 
X.  para.  9.  Where  a  widow  had  inherited  a  house  from  her  deceased 
aon,  and  was  alive,  it  was  held  that  "  whether  her  mortgage  was  made 
for  such  purposes  as  will  render  it  valid  against  her  successor  after 
her  death,  is  a  question  which  it  is  not  necessary  to  determine  in 
the  present  suit."  The  mortgagee  was  awarded  present  possession, 
98  B 
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§  7  A.  1.  6.  Partition  between  brothers  or  eoUateraU^'^On 
a  partition  between  brothers  the  shares  are  distributed 
equally;  on  partition  amongst  collaterals,  per  stirpes,  (a) 
As  to  the  extent  of  the  property,  thus  subject  to  equal  parti- 
tion, (b)  see  above,  §  5  a,  pp.  708  ss ;  §  7  a  1  a,  pp.  770  ss. 

If  there  has  been  a  partial  distribution  giving  part  of  its 
share  to  one  branch,  it  is  debited  with  so  much  in  account 
with  the  whole  body  of  co-sharers,  (c)  But  there  is  no 
general  mutual  right  to  an  account  of  past  transactions,  {d) 

If  previously  to  the  separation  a  particular  member  had 
had  sole  possession  with  the  assent  of  his  coparceners  of 
some  portion  of  the  estate,  he  may  retain  that  portion,  (e) 
and  where  a  member  had  built  a  house  out  of  his  separate 
funds  on  a  piece  of  the  ancestral  land,  it  was  held  that  this 

Malapa  v.  Basapa,  S.  A.  No.  379  of  1880,  Bom.  H.  C.  P.  J.  for  1881, 
p.  43.  A  "reversioner,"  however  interested,  {see  above,  p.  96)  is 
estopped  from  questioning  the  validity  of  an  agreement  in  which  he 
concurred  and  which  he  attested,  whereby  the  widow  of  a  person 
deceased,  his  mistress,  and  an  illegitimate  daughter  by  her,  made  a 
distribution  of  his  property,  8ia  Daei  v.  Ovr  Sdhai,  I.  L.  B.  3  All. 
362.    See  further  §  7  a.  1  &. 

(fl)  See  Sumrun  Singh  v.  Khedun  Singh  et  al,  2  Calc.  Sel.  R.  11 ; 
Coleb.  Dig.  Bk.  V.  T.  96,  Comm. ;  Mit.  Chap.  I.  Sec.  3,  para.  1 ; 
Stokes,  H.  L.  B.  381;  Chap.  I.  Sec.  5,  para.  1 ;  ibid.  391 ;  Smriti 
Chandrik4,  Chap.  YIII.  para.  6 ;  2  Str.  H.  L.  286,  368, 393.    A  mother 

(cannot  enforce  a  partition  on  an  only  son,  2  Str.  H.  L.  290  ;  but  if  a 
partition  is  made  they  take  eqoal  shares,  Steele,  L.  C.  49,  66. 

(6)  A  gift  from  a  parent  to  one  of  the  sons  while  undivided  is 
exempted  from  partition,  Ytram.  Tr.  250.  It  must  be  of  reasonable 
value ;  above,  p.  211. 

(c)  See  above,  p.  698,  note  {b). 

(d)  See  above,  §  7  a,  p.  763 ;  Konerrav  v.  Owurav,  Bom.  H.  0.  P. 
J.  1883,  p.  77.  A  duty  to  account  arises  from  the  time  when  a 
partition  is  wrongly  refused.  lb. 

{e)  Sreenath  DuU  et  al  v.  Nand  IRehore  Bose  e<  al,  6  0.  W.  B.  208 
C.  R.  The  charge  created  by  attachment  of  an  undivided  share  and 
the  eflTeot  given  to  it  by  an  actual  transfer  of  part  of  the  property  to 
the  possession  of  an  execution  purchaser  are  to  be  distinguished  Anom 
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did  not  become  pcurt  of  the  faouly  property  sabject  to  parti* 
tion.  All  that  the  coparceners  can  clain^  in  such  a  case  is  a 
{H*oportionate  addition  to  their  shares  hj  way  of  eompensa- 
tioQ  tor  the  land  withdrawn  from  the  general  partition,  (a^ 
So  in  a  case  of  partition  of  interests  without  one  in  specie.  (6) 
In  Vithoba  Bdvd  v»  Harib&  Bavd,  (c)  however,  a  house 
was  divided,  because  built  on  family  property*  (d)  In  Jotee 
Boy  et  al  y.  Bheechuck  Meah  ei  al,  {e)  Phear,  J.,  says  that 
by  a  long  holding  in  severalty  with  consent  of  other  sharers, 
a  member  of  the  &mily  acquires  a  right  to  have  that  parti- 
calar  portion  of  the  ancestral  estate  assigned,  on  a  partition^ 
to  his  share^  and  that  a  lessee  under  him  may  compel  him 
to  assert  this  right.  Such  a  lessee  holding  on  after  a  parti- 
tion under  other  co-sharers,  their  acquiescence  in  his  lease 
is  presumed  after  some  years.  A  purchaser  may  build  a 
wall  on  the  part  in  his  possession,  and  unless  it  is  injurious, 
the  Court  will  not  order  its  removal.  But  there  is  no  right, 
without  permission,  tjo  injure  the  other^s  interests,  {f) 


thifl  case.  Bot  sboald  the  parcener  in  separate  possession  deal  with 
the  part  so  possessed  effect  would  be  given  to  the  transaction  so  far 
18  consistent  with  justice  to  the  coparceners.  See  above,  pp.  631, 633 ;. 
fanduranff  Anandrdv  v.  Bhdahar  Saddahiv,  11  Bom.  H.  G.  E.  72. 

(a)  2  Macn.  H.  L.  152. 

(6)  The  CoUedof  of24i  Pergwnnah$  v.  Dehnath  Roy  ei  al,  21  C.  W» 
E.222. 

(c)  6  Bom.  H.  C.  R.  54  A.  C.  J. 

(d)  Contra,  Guru  DasDhar  v.  Bijaya  Qobinda  Baralr  1  B.  L,  B.  108. 

(e)80aW.  B.  289. 

(/)  LaOa  Biesumbhwr  LaU  v.  Rajaram  et  al,  16  C.  W.  B.  140 ;  Bis- 
tmnbur  Shaha  v.  Shib  Chunder  Shaha  et  aL,  22  ibid.  287.  Under  the 
English  law  when  a  partition  is  made  each  parcener  is  entitled  to  a 
deduction  of  the  value  added  at  his  sole  expense  to  the  part  assigned 
to  him  from  the  valuation  of  such  part  with  which  he  is  charged  in 
the  account  with  his  co-owners,  Waison  v.  QlatSp  L.  R.  W.  N.  for  18S1, 
p.  167. 
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Rights  and  duties  arising  on  partition, — The  rule  regarding 
adopted  sons  given  above  holds  good  here  also.  The  illegi- 
timate son  of  a  S&dra  is  entitled  to  half  a  share,  (a)  Regard- 
ing the  interpretation  of  the  term  *  half  a  share/  see  Book  L, 
Introd.  p.  72,  82.  (6)  On  partition  amongst  brethren  not  only 
mothers,  but  step-mothers,  paternal  grandmothers,  and  step- 
grandmothers   (c)    receive  a   son's    or  grandson's    share, 

(a)  If  there  be  no  legitimate  offspring,  he  is  entitled  to  share 
equally  with  a  daughter's  son,  2  Str.  H.  L.  70.    But  the  Mit^ksbarft* 
Chap.  I.  See.  12,  paras.  1,  2  (Stokes,  H.  L.  B.  466)  postpones  him  to 
the  grandson,  except  for  half  a  share.  So  Y&jn.  II.  134. 
(6)  See  also  above,  pp.  379,  382,  383. 

(c)  Coleb.  Dig.  Bk.  V.  Chap.  II.  T.  85  Comm.  Moliabeer  Perskad 
V.  Eamyad  Singh  et  al,  20  C.  W.  R.  195;  Badri  Boy  v.  Bhagwat 
Narain  Dobey,  I.  L.  R.  8  Calc.  649 ;  Damodhur  Mieser  v.  Senabuitf 
Misrain,  ib.  537.  Bat  the  last  quoted  judgment  says  the  step-mother 
takes  her  allotment  only  for  life  as  a  maintenance.  As  to  this  see 
above,  pp.  303,  308,  310,  777.  "  The  mother's  title  to  her  share  is 
not  founded  on  her  former  property  but  on  positive  texts,"  Coleb. 
Dig.  Bk.  n.  Chap.  IV.  T.  28  in  med. 

In  his  wide  construction  of  the  term  "  Stridhana,"  Yijnaneivara 
is  followed  nearly  a  century  later  by  Apar&rka.  This  author  says: 
**  The  word  '  Adya'  is  intended  to  include  other  kinds  of  woman's 
property  ;  that  for  instance  acquired  under  Y&jSavalkya's  texts, 
•The  wives  must  be  made  partakers  of  equal  portions'  ;  'Let  the 
mother  take  an  equal  share' ;  '  Sisters  take  a  quarter  of  a  brother's 
share'  ;  'Daughters  share  the  nuptial  present  of  their  mother.' 
Everything  else  (in  like  manner)  over  which  a  woman  has  control, 
is  by  Manu  and  the  rest  called  woman's  property,"  (Strtdhana.)  In 
Sibbosoondery  Dabia  v.  Bmsoomutty  Bahia,  I.  L.  B.  7  Calc.  191,  it  was 
held  that  a  suit  by  a  grandmother  would  lie  for  an  equal  share  with 
her  grand-daughter  and  grandsons  in  the  properties,  which,  under  a 
previous  partition  decree,  had  been  allotted  to  the  representatives  of 
her  husband,  and  to  a  life-interest  in  the  income  of  the  property 
remaining  unpartitioned. 

In  the  mean  time  the  widows  are  entitled  to  maintenance  ;  see 
above,  p.  259.  But  where  two  widows  sought  to  enforce  the  terms 
of  a  partition  deed,  superseded  by  other  arrangements,  they  were 
not  allowed  to  turn  their  suit  into  one  for  maintenance,  Naro  TVi'm- 
hach  V.  Haribai,  Bom.  H.  C.  P.  J.  1879,  p.  33. 

Qanga  Bed  v.  Sitaram,  I.  L.  R.  I  All.  at  p.  174,  deals  with  the  widow's 
maintenance  as  a  charge  on  the  joint  estate,  a  question  which 
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provided  they  have  obtained  no  Stridhana.  If  they  have 
obtained  Stridhana,  they  are  then  entitled  to  bo  much  only 
as,  with  the  Stridhana,  will  make  up  their  proper  portion,  (a) 

On  partition  between  brothers,  the  marriage  expenses-  of 
the  unmarried  brother  form  a  charge  on  the  whole  fund  to 
be  divided,  and  are  to  be  provided  for  by  a  deduction  there- 
is  discussed  at  length  in  Lakshman  Bamachandra  et  al  v.  Satya- 
blusmabai,  I.  L.  R.  2  Bom.  494,  S.  C. ;  Bom.  H.  C.  P.  J.  F.  for  1877,  p.  349. 
The  precepts  of  the  S&stras  on  the  subject  of  the  widow's  residence 
have  been  variously  construed,  even  by  the  Native  commentators,  as 
may  be  seen  by  comparing  the  Viv&daChint&mani,  p.  265,  with  Jimdta's 
Dfiya  Bh&ga,  Chap.  IV.  Sec.  1,  para.  8  (Stokes,  H.  L.  B.  237).  and 
Coleb.  Dig.  Bk.  V.  T.  483,  with  Varadr&ja,  p.  50. 

(o)  Mib.  Chap.  I.  Sec.  7,  paras.  1  sqq. ;  Stokes,  H.  L.  B.  397;  May. 
Chap.  IV.  Sec.  4,  paras.  18  and  19,  ibid.  62.     See  Bk.  I.  Chap.  IV. 
B.  Sec.   1,  Q.  10,  Remark,  p.  607  ;  Coleb.  Bk.  V.  T.  87,  Comm. ; 
Jodoonath  Bey  Sircar  etaly.  Brojanath  Bey  Sirccn-  et  al,  12  B.  L.  R. 
886.    The  share  given  to  a  mother,  &c.,  on  partition,  may,  according 
to  Jagann^tha,  be  dealt  with  by  her  at  her  own  pleasure,  but,  on  her 
death,  is  inherited  by  her  husband*s  heirs.    He  distinguishes  be- 
ivreen  property   originating  in  a  gift  on  account  of  affinity,  and  in 
affinity  alone,  Coleb.   Dig.  Bk.  V.  T.  87.     But  see  Nort.  L.  C.  296. 
The  texts  cited  there  may,  however,  be  differently  explained.     In  the 
case  of  a  widow  of  a  coparcener  put   on  a  partition  amongst  sur- 
vivors, into  possession  of  a  defined  share,  the  Privy  Council  say,  in 
Bhafftoandeen  Boobey  v.  Myna  Baee,  at  11  M.  I.  A.  514  : — "  It  may  be 
a  question  whether  her  share  does  not  become  absolute,  though  in  a 
case  coming  from  Lower  Bengal,  the  contrary  was  decided  by  this 
Committee."    Prof.  H.  H.  Wilson,  Vol.  V.  of  his  Works,  p.  26,  favours 
her  absolute  power  of  disposal.    Coleb.,  in  2  Str.  H.  L.  383,  says 
the  Mit.  and  Madh.  Ach.  treat  the  allotment  as  an  absolute  assign- 
ment, contrary  to  the  Smriti    Chandrik& ;  see   above,  pp.  298,  303, 
307  ss,  338.    She  holds  only  the  position  of  a  tenant  for  life  however, 
and  has  no  right  to  destroy  buildings,  according  to  Umapd  Kantapd 
V.  Nijigosd Hirdsd,  S.  A.  No.  123  of  1876,  Bom.  H.  0.  P.  J.  F.  for 
1876,  p.  144.     See  further  below,  p.  782,  note  (d). 

The  construction  of  a  deed,  allotting  money,  &c.,  to  a  widow  of  a 
deceased  coparcener,  may  be  made  according  to  the  situation  of  the 
parties,  8.  Babutty  Dossee  v.  Sib  Chunder  MuUick,  6  M.  I.  A.  1 ;  Boyle 
Chmd  BuU  t.  Khetterpatd  Bysack,  11  B.  L.  B.  459. 
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from^  but  not  those  of  a  brother^s  eon.  (a)  A  mother's  share 
is  equal  to  a  son's,  (b)  A  sister's  share  is  one-fourth  of  a 
brother's,  (c)  Colebrooke^  resting  on  the  Mitakshara, 
makes  this  allotment  an  absolute  assignment  of  a  share,  (d) 

(a)  2  Str.  H.  L.  286,  288,  338,  423;  Mit.  Chap.  I.  Sec.  4,  para.  19 
(Stokes,  H.  L.  B.  388) ;  Sec.  5,  para.  2  (ibid.  391) ;  Sec.  7,  p.  4  (tWi. 
398)  5  Viram,  Tr.  p.  81 ;  Steele,  L.  C.  67,  214,  404. 

(b)  2  Str.  H  L.  296 ;  Mit&k.  Chap.  I.  Sec.  7,  para.  1.  In  Bengal  a 
mother  is  entitled  to  obtain  a  share  as  representative  of  a  deceased 
son,  Jugomohtm  Holdar  v.  Sarodamoyee  Doseee,  I.  L.  R.  3  Calc.  149, 

(c)  2  Str.  H.  L.  288,  366 ;  Mit.  Chap.  L  Sec.  7,  p.  5-14 ;  Stokes,  H. 
L.  B.  398—401;  May.  Chap.  IV.  Sec.  4,  paras.  39,  40  (ibid.  57); 
Vlram.  Tr.  pp.  84,  85.  N&rada,  Pt.  II.  Chap.  XHI.  si.  13,  says  that 
the  eldest  receives  a  greater  share,  the  youngest  a  smaller,  and  the 
others  eqaal  shares,  as  also  a  sister  unmarried.  The  variance  of 
precept  is  explained  by  the  Smriti  Chandrikft,  Chap.  IV.  as  having 
reference  to  the  extent  of  the  estate,  the  sister's  claim  on  her  bro- 
thers being  greater  in  proportion  as  the  aggregate  is  smaller. 
Dev&nda  Bhatta  adds  that,  failing  the  patrimony,  the  brothers  must 
perform  their  sister's  marriage  out  of  their  own  funds,  as  the 
Vtramitrodaya,  Tr.  p.  81,  imposes  the  duty  of  initiation  on  the 
brethren  even  though  they  have  inherited  nothing.  In  the  case  at  2 
Str.  H.  L.  312,  the  S&stri,  apparently  with  the  concurrence  of  Cole- 
brooke,  on  a  partition  claimed  by  one  of  four  nephews  against  his 
brothers  and  uncles,  directed  that  the  property,  being  divided  first 
amongst  the  different  branches,  sprung  from  the  common  stock,  the 
portion  allotted  to  the  plaintiff's  branch  should  be  distributed 
between  him  and  his  brothers,  subject  to  a  charge  for  the  mainten- 
ance  and  marriage  of  their  sisters. 

(d)  Mit.  Chap.  11.  Sec.  1,  p.  32  (Stokes,  H.  L.  B.  436) ;  2  Str.  H.  h. 
383 ;  Vyav.  May.  Chap.  IV.  Sec.  4,  para.  18  (Stokes,  H.  L.  B.  52) ;  Sec. 
10,  p.  2,  7,  9  {ibid,  98, 100).  EUis,  at  2  Str.  H.  L.  404,  says .— "  The 
daughter  is  heir  of  her  father  as  well  as  the  sons,"  but  that  is  per- 
haps putting  it  rather  too  strongly.  If  the  share  allotted  to  a  widow 
is  to  be  regarded  as  an  estate  of  the  same  character  as  that  which 
she  inherits,  the  recent  decision  of  Dhondo  v.  Balkriahna,  Bom.  H.  C. 
P.  J.  1883,  p.  42,  is  pertinent,  which  reiterates  the  rule  that  a  widow  is 
debarred  from  alienating  the  estate  apart  from  any  claims  of  her 
husband's  relations,  see  above,  pp.  100, 101.  According  to  the  caste 
usages  generally,  her  disability  to  alienate  fixed  property  is  dependent 
on  there  being  male  relatives  of  her  husband,  Borr.  Col.  Lith.  46,  64, 
92, 103,  230,  367.    Some  say  relatives  not  more  remote  than  nephew'» 
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thongh  some  other  commentaries  regard  it  merely  as  a 
provision  held  for  life,  like  property,  as  they  insist,  inherited 
or  taken  by  gift  from  the  husband,  (a)  Eegarding  the 
share  allotted  on  a  partition  to  a  sister  or  widow  however,  as 
absolutely  assigned,  it  may  perhaps  still  be  looked  on,  accord- 
ing to  the  analogy  of  the  estate  taken  by  a  fether  in  a  divi- 
sion, as  hereditary  property  for  the  purposes  of  further  de- 
scent, and  as,  on  that  principle,  going  on  the  death  of  the 
widow  to  the  heirs  in  the  husband^s  family,  who  being 
nearest  to  him  are,  for  this  purpose,  nearest  to  the  widow. 
This  may  possibly  have  been  the  view  of  Nilakantha,  in  the 
Vyav.  May.  Chap.  IV.  Sec.  10,  paras.  26,  28,  (b)  and  would 
make  her  position  similar  to  that  of  a  widow  of  a  separated 
coparcener  as  thus  conceived,  (c)  The  Mit&kshar^  makes 
the  share  simply  Stridhana,  (d)  inherited  as  described  in 
Bk,  I.  Introd.  pp.  146,  310 ;  and  in  Bk.  I.  Chap.  IV.  pp. 
501  ss,  517  ss.  (e) 

§  7  A.  1.  c. — Partition  between  reunited  coparceners. — ^In 
the  case  of  a  partition  between  reunited  coparceners,  the 
shares  are  equal,  notwithstanding  that  the  portions  brought 

sons,  Md.  825,  comp.  349.  Yet  her  daughter  and  daughter's  son 
succeed  to  it,  showing  it  is  regarded  as  strtdhana,  ibid,  103.  Ex- 
ceptionally she  is  allowed  to  dispose  of  what  she  inherited  from  her 
husband,  ibid,  188,  but  not  what  she  inherited  from  her  father,  ibid, 
165.  She  may  alienate  to  relieve  her  necessities,  ibid.  248,  or  to  pay 
debts  and  funeral  expenses,  <&o.,  ibid,  281,  though  even  in  such  cases 
the  sanction  of  the  kinsmen  may  be  required,  ibid.  303. 

In  78  Dekhan  Castes  it  was  found  that  a  widow  could  give  away 
property  if  her  husband  had  died  divided  from  his  family  but  not 
otherwise ;  Steele,  L.  C.  373.  By  some  she  is  allowed  to  dispose  even 
of  immoveable  property  given  by  her  parents,  ibid.  236. 

(a)  See  above,  p.  777. 
(h)  Stokes,  H.  L.  B.  105. 

(c)  Mit.  Ch.  II.  Sec.  8,  paras.  2,  7  ;  Stokes,  H.  L.  B.  86. 

(d)  See  above,  and  2  Str.  H.  L.  402. 

(6)  See  also  2  Str.  H.  L.  411,  412;  Steele,  Law  of  Caste,  62,  63. 
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reunion  were  unequal,  (a)     Regarding  the  desceDt  of 
3  in  a  reunited  family,   see  Bk,    I.,  Introd.   pp.  140 


'  A.  2. — Partition  of  naturally  indivisible  property,-^ 
ally  indivisible  property  must  be  disposed  of,  so  that 
►parceners  severally  may  derive  from  it  the  maximum 
antage,  a  principle  readily  deducible  from  the  text 
ihaspati.  May.  Chap.  IV.  Sec.  7,  para.  22.  (6)  Thus 
or  ways,  wells,  tanks,  and  pasture-grounds  ought  to  be 
)y  all  th^  coparceners,  (c)  The  proceeds  of  an  hereditary 
are  to  be  divided,  or  it  may  be  enjoyed  in  turns,  [i) 
I  of  worship  and  sacrifice  not  being  divisible,  the  copar- 
3  after  separation  are  entitled  to  their  turns  of 
ip.  (e)   Where  such  a  mode  of  enjoyment  is  impracti- 

iiay.  Chap.  IV.  Sec.  9,  para.  2  ;  Stokes,  H.  L.  B.  92.  The 
.ChandrikA,  Chap.  XII.  para.  4,  understands  the  prohibition 
t  inequality  to  be  directed  only  against  the  allotment  of  a 
r  share  to  the  eldest  son,  and  allows  an  inequality  in  a  new 
lution  proportionate  to  that  of  the  shares  brought  in  on 
n.  This  is  expressly  controverted  by  the  Vyav.  May.,  and  is 
iled  with  Bpihaspati's  rule,  **  Brothers  reunited  share  each 
J  wealth,"  only  by  a  forced  construction.  See  Smjiti  Chan- 
Chap.  XII.  para.  16;  Chap.  XIII.  para.  14.  The  Smriti  Chan- 
Chap.  XII.  para.  6,  also  assigns  to  reunited  coparceners  shares 
separate  acquisition  equal,  for  each,  to  half  what  the  acquirer 
\.  See  p.  698,  note  {b\  and  above,  §  7  A.  I  &,  p.  778. 
Stokes,  H.  L.  B.  78 ;  Vlram.  Tr.  p.  3 ;  Coleb.  Dig.  Bk.  V.  T. 
omm. 

)teele,  L.  C.  60,  61. 

Steele,  L.  C.  216,  218,  229,  from  which  it  will  be  seen  that  local 
ily  custom  in  many  cases  allows  a  greater  or  less  advantage  to 
ity. 

inund  Moyee  et  al  v.  Boykantnath  Roy,  8  C.  W.  R.  193  C.  R. 
sal  to  deliver  up  an  idol  for  the  plaintiffs  to  perform  worship 
Id  by  Pontifex,  J.,  to  constitute  a  cause  of  action,  DehendronaOi 
i  Chum  MulUck,  I.  L.  R.  3  Calc.  390.  It  is  generally  a  pri- 
of  the  eldest  to  retain  the  household  gods.  Steele,  L.  C  22% 
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cable  or  inconvefnient,  the  property  may  be  sold,  and  its 
proceeds  divided,  or  the  rights  of  the  coparceners  otherwise 
equitably  adjusted  by  agreement.  Clothes  in  use,  vehicles, 
ornaments,  furniture,  books  and  tools  are  to  be  kept  by 
the  coparceners  who  use  them,  (a)  But  see  also  above,  §  5 
B.  ad  Jin,,  page  730.  As  already  pointed  out  (page  731 ) 
the  family  dwelling  has  by  some  been  regarded  as  indivi- 
sible property.  This  doctrine  has  not  been  received  by  the 
Courts,  except  to  the  limited  extent  above  indicated.  A 
suit  for  the  partition  of  a  family  dwelling  may  be  brought 
by  the  purchaser  at  an  execution  sale  of  the  rights  of  a 
coparcener,  according  to  Jhubboo  Lall  8ahoo  v.  Khoob  Loll 
et  aL  (b)  But  in  Bombay  a  partial  partition  cannot  be 
enforced,  (c) 

A  division  of  the  right  to  worship  may  be  made  by  assignment 
of  turns,  Mitta  Kanih  v.  Niranjun  et  al,  22  C  W.  R.  438,  S.  C. ;  U 
Beng.  L.  B.  166.  Property  dedicated  to  the  service  of  a  family  idol 
is  disposable  only  by  the  assent  of  all  the  members,  and  this  cannot 
put  an  end  to  a  dedication  to  a  public  temple,  acccording  to  a  dictum 
of  Sir  M.  Smith,  Konwur  Boorganath  Roy  v.  Ram  Chunder  Sen,  L. 
B.  4  I.  A.  at  p.  58.  A  religious  fund  or  dedication  is  indivisible 
according  to  Yiram.  249.  Narayan  Sadanand  v.  Ckinta)nan,  I.  L.  R. 
5  Bom.  393,  agreeing  with  Bajah  Vuitnah  Valia  v.  Baoi  Vurmak 
Kunki  Ktdty,  I.  L.  R.  1  Mad.  235,  pronounces  a  religious  endow- 
ment inalienable.  It  refers  to  KhusaLchand  v.  Mdkddevpiri,  12  Bom. 
H.  C.  R.  214,  and  many  other  cases ;  but  Mancharam  v.  Pranehankar 
I.  L.  B.  6  Bom.  298  S.  0.  Bom.  H.  0.  P.  J.  1882,  p.  120,  recognizing 
the  general  principle,  allows  an  exception  in  favour  of  persons  in  the 
line  of  succession,  referring  to  SUdrdmbhat  v.  Sitdrdm  Oaneahs  6  Bom. 
H.  C.  R.  250  A  C.  J.  Such  a  transaction  does  not  defeat  the  intended 
succession ;  it  only  accelerates  it.  In  the  absence  of  a  son,  and  with 
the  consent  of  the  heir,  a  holder  of  a  temple  grant  may  alienate  it 
for  the  maintenance  of  the  worship,  Steele,  L.  C.  237.  By  custom 
the  rights  of  a  particular  *  tirth-up&dya*  to  minister  to  pilgrims  is 
divisible  and  alienable,  lb.  85. 

The  interest  of  a  temple  servant  in  land  held  by  him  as  remuneration 
may  be  sold  in  execution,  Lotlihar  v.  Wdglcy  I.  L.  R.  6  Bom.  596, 

(a)  Manu  IX.  200,  219;  Mit.  Chap.  I.  Sec.  4,  pi.  16,  19. 

(b)  22  0.  W.  B.  294. 

(c)  See  above,  p.  699. 
99  H 


Digitized 


by  Google 


786  PAHTITION — INTRODUCTION.         [bk.  if,  §  7  b  L 

A  division  of  rents  and  other  profits  of  land  or  houses 
called  Phalavibh&ga,  is  permissible,  and  constitates  a  valid 
partition,  though  distinguished  from  the  ordinary  distribu- 
tion in  specie.  The  rule  extends  to  the  division  of  the  profits 
of  a  Vatand&ri  village,  (a)  But  such  a  distribution  cannot 
be  taken  as  conclusive  of  partition,  {b)  With  the  recent 
case  quoted  on  this  point,  however,  compare  also  Somangouda 
V.  Bharmangouda.  (c)  The  Smriti  Chandrika,  Chap.  XV., 
paras.  3,  4,  says  that  a  phalavibhaga,  which  has  discriminat- 
ed the  rights  of  the  co-sharers  to  the  produce  of  the  land, 
leaves  them  severally  without  a  separate  title  to  the  land 
itself,  (d)     But  this  does  not  seem  consistent  with  principle,  (e) 

§  7  B.  1.  Debts, — Debts  due  to  the  family  may  be  distri- 
buted or  assigned  to  a  single  member  as  part  of  his  share.(/) 

(a)  Buvee  Bhudr  v.  Rwpshtcnkur  Shunkerjee  eial^2  Borr.  730. 
(6)  See  above,  p.  693. 

(c)  1  Bom.  H.  C.  R.  43. 

(d)  So  Amritrao  v.  Abaji,  above  p.  703.  See  however  above,  p.  694, 
note  {d),  and  Virasvdmiy.  Ayydsvdmi,  1  M.  H.  0.  R.  471. 

(e)  See  above,  pp.  694,  703. 

(/)  Where  there  has  been  a  dishonest  or  wanton  expenditure  of 
the  family  funds  by  one  member,  **  a  prodigal  is  to  receive  his  share 
after  deducting  the  amount  he  has  dissipated  on  other  than  the 
necessary  samskdras  of  the  family,"  Steele,  L.  C.  p.  62. 

It  may  be  noted  that  between  Hindt^s  the  rule  of  d&mdupat,  or 
limitation  of  interest  to  the  amount  of  the  principal,  applies  even  in 
the  case  of  a  mortgage  where  no  account  of  the  rents  and  profits  has 
to  be  taken.  The  rule  has  not  been  abrogated  by  Act  XXVIII.  of 
1855  or  by  the  Limitation  Acts,  Ganpat  Pandurang  v.  Adarji  Badabhai, 
I.  L.  R.  3  Bom.  at  p.  333.  See  Steele,  L.  C.  265.  266.  The  rule  of 
d&mdupat  is  not  applicable  except  where  the  defendant  is  a  Hindo, 
Nanchand  Hansrdj  v.  Bapusaheb  Rnstainbhait  I.  L.  R.  3  Bom.  131.  It 
is  sometimes  ignorantly  supposed  that  the  regular  judicature  of  the 
British  Courts  has  increased  the  oppression  of  agriculturist  debtors 
and  small  proprietors.  The  incorrectness  of  this  opinion  is  shown  by 
Steele,  L.  0.  269,  271 ;  M,  Elphinstone's  Report  on  the  Deccan,  Bom. 
Jud.  Sel.  vol.  IV.  p.  143,  193;  Grant's  Rep.  ibid.  p.  241, 242;  Brigg'a 
Rep.  ibid,  249;  Chaplin's  Rep.  ibid.  260;  Pottinger's  Rep.  ibid.  298, 
326,328,337;  Chaplin's  Rep.  ibid,  489,  495;  Robertson's  Eep.ibid- 
589. 
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An  immediate  payment  of  his  share  of  such  debts  can- 
not be  claimed  by  any  member  from  his  co-parc^ner.  (a) 
The  common  debts  due  by  the  family  are  to  be  distributed 
in  the  same  proportion  as  the  shares  of  the  common  pro- 
pertj^,  (6)  and  the  debts  incurred  in  carrying  on  a  joint  busi- 
ness override  the  rights  of  the  co -sharers  in  the  property 
acquired  by  means  of  it  {c) ;  but  the  common  property  and  the 
other  members  of  a  joint  family  are  not  answerable  for  a 
member^s  s^arate  debt.{d)  From  a  passage  in  the  MayAkha, 
1.  c,  para«  2,  it  might  appear  that  the  discharge  of  the 
family  debts  is  a  necessary  preliminary  condition  to  a 
partition.  The  passage  of  Katyiyana,  however,  which  is 
cited  by  Nllakantha,  is  differently  rendered  by  Colebrooke.  (e) 
Narada,  as  translated  by  Jolly,  p.  15,  directs  the 
brothers  only  to  pay  according  to  the  shares,  if  they 
separate,  and  Jlmfltavdhana    (/)   says   of  another  passage 

(a)  Lakshman  Dada  Naik  v.  Ramchandra  Dada  Naik,  I.  L.  B.  1 
Bom.  561. 

(*)  May.  Chap.  IV.  Sec.  6 ;  Stokes,  H.  L.  B.  72.  When  one  of  se- 
Teral  co-sharers  in  an  estate  pays  the  whole  revenae^his  suit  to^  recover 
contribution  from  the  other  co- sharers  not  resting  on  contract  cannot 
be  brought  in  the  Small  Cause  Court.  NoUm  Krishna  Chakravarti  v. 
Bam  Kumar  Chakravarti,  I.  L,  B  7  Calc.  605.  See  Act  IX.  of  1872, 
Sec.  69  ;  Ram  Tahul  Sin^h  v.  Biseswar  Lull  Sahoo,  L.  R.  2  I.  A.  1^1^ 
14S;  Gadgeppa  Besai  v.  Apaji  Jivanrdoy  I.  L.  B.  3  Bom.  237;  for 
the  circumstances  under  which  contribution  can  and  cannot  be 
recovered. 

(c)  Johuira  Wibee  v.  Shreegopal  Mleser,  I.  L.  R.  1  Calc.  470. 

{d)  NarsinghbJiat  v.  Chenapa  bin  Ningapa,  S.  A.  No.  206  of  1877 ; 
Bom.  H.  C.  P.  J.  F.  for  1877,  p.  329;  and  above  Bk.  I.  Chap.  VI.  Sec. 
3  {b),  Q.  2,  p.  586 ;  2  Str.  H.  L.  335 ;  Mahableshvar  v.  Sheshgiri, 
Bom.  H.  C.  P.  J.  1881,  p«  183.  A  vatandar's  mortgage  of  his  vatan 
property  is  not  valid  against  his  heirs  either  under  Reg.  XVI.  of 
1827  or  under  Bom.  Act  III.  of  1874,  Kdlu  Aarayan  v.  Hanmdpd,  I. 
L.  R.  5  Bom.  435. 

(c)  Dig.  Bk.  V.  T.  369. 

(/)  See  Coleb.  Dig.  Bk.  V.  Chap.  II.  T.  Ill;  Smriti  Chandrikft, 
Chap.  II.  Sec.  2,  para.  20. 
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of  Narada,  Pt.  II.,  Cliap.  XIII.,  si.  82,  that  it  is  intended 
to  inculcate  the  obligation  of  paying  the  father's  debts, 
(as  that  which  says  **when  sisters  are  married ''  merely 
prescribes  the  duty,)  not  to  regulate  the  time  of  partition. 
The  Smriti  Ohandrikft,  Chap.  II.  Sec.  2,  p.  23,  says,  that  if 
there  are  assets^,  the  debts  should  be  paid  before  partition. 
But  T&jnavalkya  (quoted  para.  18)  prescribes  merely  that 
the  debts  and  the  assets  shall  be  equally  distributed.  In 
other  passages  (a)  a  distribution  of  the  debts  amongst  the 
coparceners  is  recognised,  and  the  Dayakrama-Sangraha, 
Chap.  VII.,  para.  28,  (6)  expressly  declares  that  the  debts 
may  be  discharged  subsequently  to  partition. 

If  a  distribution  of  the  debts  is  made,  the  coparceners 
severally,  who  desire  to  secure  themselsres  against  further 
claims  on  the  part  of  the  creditors,  should  obtain  the  assent 
of  the  latter  to  that   arrangement,  (c)     Without  this  the 

(a)  May.  Chap.  IV.  Sec.  4,  para.  17 ;  Stokes,  H.  L.  B.  62  ;  Mit. 
Chap.  I.  Sec.  3,  para.  1,  ibid,  381;  Coleb.  Dig.  Bk.  I.  Chap.  V.  Text 
149,  185;  Bk.  V.  Chap.  III.  Text  111,  and  Jagann&tha'a  Comm. 
Chap.  VI.  Text  876. 

(b)  Stokes,  H.  L.  B.  616. 

(c)  See  1  Str.  H.  L.  191,  and  the  authorities  quoted  there;  and  the 
case  of  Bholanath  Sirkar  v.  Baharam  Khm  et  al,  10  C.  W.  R.  392  C.  R. 
The  sons  of  deceased  members  are  answerable  after  partition  only  for 
their  proper  shares  of  a  father's  debt,  according  to  Coleb.  Dig.  Bk. 
I.  T.  182-5.  See  N&rada,  Chap.  I.  Sec.  in.  para.  2,  Tr.  p.  16 ;  Vishnu, 
Tr.  p.  46.  The  Sarasvati  Vil&sa,  Sec.  96  ff,  understands  this  as 
relating  to  a  separate  paternal  debt  distinguished  from  a  family  debt 
binding  all,  but  in  Boorga  Persad  v.  Kesho  Persad,  I.  L.  B.  8  Calc.  656 
S.  C,  L.  R.  9  I.  A.  27,  the  Judicial  Committee  say  of  sons  of  a  mem- 
ber of  a  joint  family  (according  to  the  statement  at  the  beginning 
of  the  judgment :  "  But  it  appears  to  their  Lordships  that  the  plain- 
tiffs were  not  liable  for  the  whole  debt  for  which  their  father  and  other 
joint  members  of  the  family  were  originally  liable,  the  debt  having 
been  apportioned  amongst  the  several  members  of  the  family  who 
had  separated  and  several  bonds  given  for  the  several  portions  of  the 
debt.  It  appears  therefore  to  their  Lordships  that  the  High  Court 
was  right,  and  that  the  infants  were  not  bound  to  pay  the  whole  of 
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assets  may  be  followed  in  their  hands,  (a)  though  a  sepa- 
rated son^  it  is  said^  is  not  answerable  during  the  father's 
life  for  any  debt  contracted  by  his  father.  (6)  In  Mahada  v. 
Narain  Mahadeo,  (c)  the  Bombay  Sudder  Court  ruled  that 

the  debt  for  which  the  father  was  at  one  period  jointly  liable  with 
the  other  members  of  the  family,  and  that  they  were  liable  only  for 
the  father's  portion  of  the  debt."  This  they  were  ordered  to  pay, 
though  their  ostensible  guardian  was  not  the  legal  guardian  and  had 
no  right  to  defend  the  sait  in  their  name.  If  several  bonds  for  the 
several  shares  of  the  debts  had  been  accepted  by  the  creditors  in 
discharge  of  the  original  joint  debts,  there  could  of  course  be  no  claim 
except  upon  the  several  obligors.  But  the  Hindu  Law  seems  apart 
firom  that  to  impose  only  a  several  obligation  on  the  co-sharers 
except  in  virtue  of  any  of  them  possessing  himself  of  the  whole  estate 
or  more  than  his  share  of  it.    See  above,  pp.  80,  610. 

In  an  opinion  given  at  2  Str.  H.  L.  283,  Colebrooke  says  that 
the  distribution  of  the  debts  in  a  partition  is  to  be  regarded 
merely  as  an  adjustment  amongst  the  parceners  not  affecting  a 
creditor's  right  against  all  or  any  of  them.  The  caste  rules,  as  at 
Borradaile*s  Collection,  Llth.  41,  seem  merely  to  contemplate  a  parti- 
tion of  the  debts,  but  so  far  as  property  subject  to  a  charge  had  been 
taken  the  taker  would  probably  be  liable  for  the  common  debt.  See 
Steele,  L.  0.  59,  219,  409. 

(a)  See  Coleb.  Dig.  Bk.  I.  Chap.  .V.  T.  167,  note;  T.  169,  and 
Jagann&tha's  Comm. ;  Coleb.  in  2  Str.  H.  L.  283. 

(b)  Coleb.  Dig.  he.  cit  and  Amrut  Bow  Trimbuck  v.  Trimbuck 
Row  Amrutayshumr,  Bom.  Sel.  Ca.  249.  See  2  Str.  H.  L.  277.  Atid 
that  a  minor  cannot  be  called  on  during  his  minority,  ibid,  279.  In 
Bagmal  et  al  v.  Sadashiw  et  al,  S.  A.  No.  70  of  1864,  Arnould  and 
Tucker,  JJ.,  held  that  separated  sons  are  liable  after  the  father's 
death  for  debts  incurred  by  him  before  the  partition.  As  to  the  per- 
sonal liability  for  a  father's  debts  see  above,  p.  80  ;  and  below,  Bk.  II. 
Chap.  I.  Sec.  1,  Q.  5.  As  to  the  liability  of  the  property,  see 
Jamyatram  v.  Purbkudds,  9  Bom.  H.  C.  R.  116,  referred  to  in  the 
Introduction  to  Bk.  I.  p.  77 ;  and  also  pp.  169,  642.  In  Harreedass  v. 
Ghirdurdass,  8.  D.  A.  Sel.  Ca.  46,  on  attachment  of  a  parcener's 
share  it  was  made  liable  for  its  proportion  of  the  funeral  expenses  of 
the  parcener's  mother.  See  Sm^iti  Chandrik&,  Chap.  XIII.  paras. 
12,13. 

(c)  3  Morris,  346. 
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dole  of  the  family  property  remains  liable  for  a  debt 
)rly)  contracted  by  any  member,  althoogh  another  may 
obtained  a  decree  for  a  partition,  (a)  For  the  separate 
)f  a  single  coparcener,  the  common  property  is  not 

but  the  creditor  may^  as  we  have  seen,  make  the 
available  by  enforcing  a  partition,  (b)  In  the  common 
f  a  mortgage  acquiesced  in  by  the  co-sharer  seeking 
ibion  he  is  liable  generally  in  proportion  to  his  share 
3  mortgaged  property  to  the  charges  upon  it.  (c) 
[oes  not  enable  him  to  redeem  his  own  share  alonet 
i)ligation  being  indivisible,  but  he  may  redeem  the 
,  {d)  and  as  a  condition  of  giving  up  their  proper  shares  ! 
co-owners  he  may  require  payment  to  him  of  such  sums 
ky  of  contribution   as  shall   be  found   due  according      i 

nature  of  the  original  transaction  and  on  a  general      j 
ment   of  the  accounts   amongst   the  co-sharers,   (e)      ^ 

the  mortgagee  is  thus  secured  against  any  "frag-  { 
tion''  of  his  security  he  must  serve  all  co-sharers  with 
of  intended  foreclosure  under  the  Bengal  Law,(/)  and 
btains  a  decree  on  the  mortgage  debt  and  executes  it  by 
fainst  the  mortgaged  property  must  sell  both  his  own 
le  mortgagor's  interest  therein.  And  even  though  the 
agor's  interest  only  is  specified  as  the  object  of  sale 
e  mortgagee  who  has  promoted  the  sale  is  bound  by  an 
►el  against  afterwards  setting  up  his  own  right,  {g) 

?ee  N&rada,  Pt.  I.  Chap.  III.  si.  16. 

fee  supra,  §  6  b  ;  also  pages  163,  263,  676,  578. 

iJiAfruh  Chunder  Mvdduck  v.  Nuddiarchand  Paul,  12C.W.  R. 

jaljee  Sahoy  v.  Fakeerchand,  I.  L.  B.  6  CaJc.  135. 

i?he  practice  has  sometimes  been  otherwise,  see  Musal.  Phool- 

oonwar  v.  Lalla  Jogeehwar  Sahoy,  L.  B.  3  I.  A.  at  p.  26.    See 

ler  Narain*8  case,  below. 

larm  Qopal  v.  Pih,  Bom.  H.  C.  P.  J.  F.  1881,  p  161. 

Norender  Narain  Singh  v.  Dwarka  Lai  Mundun,  L.  B.  5  I.  A. 

7. 

>ee  Hari  v.  Lakshman,  I.  L.  R.  5.  Bora.  614,  quoting  Syed 

lomtazooddeen  Mahomed  v.  Bajkumar  Ghose,  14  Beng.  L.  R.  408 
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In  Sabaji  Savant  v,  Vithsavant  (a)  a  one-sixth  share  was 
awarded  to  two  brothers  by  a  decree  for  partition.  They 
were  dispossessed  under  a  decree  obtained  by  the  mortgagee 
of  an  undivided  one-sixth  from  the  common  ancestor,  (b) 
It  was  held  that  they  could  not  obtain  a  fresh  partition  in 
execution  of  their  former  decree,  though  it  was  suggested 
they  might  have  a  remedy  against  their  former  coparceners 
by  an  independent  suit. 

§  7  B.  2.  Other  liabilities,  that  is  provisions  for  the  main- 
tenance or  portions  of  persons  not  entitled  to  shares,  as 
described  above,  Section  6  B,  (c)  may  be  distributed  by 
agreement  amongst  the  co-sharers.  But  the  estate  at  large  is 
liable,  at  least  in  the  hands  of  the  members  of  the  family 
making  a  partition,  {d)  and  coparceners,  who  desire  to  limit 
their  responsibility,  must  obtain  the  assent  of  the  persons 
interested.  At  Calcutta  it  has  been  held  {e)  that  the  pur- 
chaser of  part  of  an  estate,  subject  to  a  charge,  may  be  sued 
singly  for  the  whole  amount  due,  and  the  same  principle 
would  probably  be  applied  in  the  case  of  a  purchaser  with 
notice  of  the  lien  or  liability  to  a  charge  of  the  kind  we  are 

F.  B. ;  Narsidds  Jitram  v.  Joglehar,  I.  L.  R.  4  Bom.  57 ;  Ind.  Evid. 
Act,  Sec.  115 ;  Chooramun  Singh  v.  Shaik  Mahomed  Ali,  L.  R.  .9  I.  A. 
21,  25. 

(a)  Bom.  H.  C.  P.  J.  F.  1881,  p.  193. 

(h)  Rdnhchandra  Dikshit  v.  Sdvitr'Mi,  4  Bom.  H.  C.  R.  73  A.  C.  J. 
and  per  Lord  Hardwicke  in  Penn  v.  Lord  Baltimore,  2  W.  &  T.,  L. 
C.  SM. 

(c)  Seeslso  pp.  77, 163, 164.  235,  776,  780;  Bk.  II  Chap.  II.  Sec.  1, 
Q.9;  Narhar  Sitigh  v.  Dugnath  Kuer,  I.  L.  R.  2  All.  407 ;  above, 
pp.  251,  252. 

(d)  Ramachandra  BikshU  v.  Savitrihai,  4  Bom.  H.  C.  R.  73  A.  C.  J., 
referred  to  above ;  Adhiranee  Narain  v.  Shona  Malee  et  al,  I.  L.  R.  1 
Calc-  365;  N&rada,  Part  n.  Chap.  XIII.  paras.  25-29;  Manu  V.  148. 

(e)  Prosonno  Coomar  Sein  v.  The  Bev,  B.  F.  X.  Barboza,  6  C.  W.  R. 
253  C.R. 
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considering,  (a)  Lastly,  if  contrary  to  the  knowledge 
expectation  of  the  co-parceners  who  made  the  partition, 
bsent  co-parcener  supposed  to  be  dead  should  come 
ard  to  claim  his  share,  or  the  widow  of  one  deceased 
Id  give  birth  to  a  son,  the  proper  share  of  this  additional 
3ner  must  be  made  by  proportionate  deductions  from  the 
3S  distributed.  (6)  The  coparceners  in  existence  how- 
or  begotten  at  the  time  of  a  partition,  and  those  only, 
3ntitled  to  shares.  After-born  members  of  the  family 
3  only  with  their  father  or  those  united  with  him,  (c) 

son  who  has  for  money  relinquished  his  share  to  his 
ir  stands  thenceforth  in  the  position  of  a  separated  son.  (d) 
as  a  separated  son  he  succeeds  in  preference  to  the 
w,  though  the  father  can  dispose  of  the  estate,  (e) 

'ter  a  partition  has  been  made  a  son  born  to  a  copar- 
?  (including  a  father  in  relation  to  sons  separated  from 
in  such  partition)  succeeds  to  the  share  and  to  the 
isitions  of  the  separated  coparcener  to  the  exclusion  of 


S.  Bhagabati  Dad  v.  KancUlal  Mitter  et  al,  8  B.  L-  R.  225;  B. 
k  Chunder  Bose  v.  B,  Ohilla  Vayee,  25  C  W.  R.  100  0.  R. 

Mit.  Chap.  I.  Sec.  6,  paras.  1,  8;  Stokes,  H.  L.  B.  393-5; 
Chap.  IV.  Sec.  4,  para.  35;  Stokes,  H.  L.  B.  56;  Coleb.  Dig. 
r.  Chap.  VII.  Sec.  2,  T.  394. 

Yekeyamian  v.  Agniswarian  et  al,4i,  M.  H.  0.  R.  307 ;  Mit.  Chap. 
5.  6,  pi.  4;  Stokes,  H.  L.  B.  394. 

Steele,  L.  C.  56,  58,  61. 

See  Balkrishna  Trimhak  v.  Savitribai,  I.  L.  R.  3  Bora.  54.  The 
adant  who  has  taken  a  part  of  the  property  in  discharge  of  his 
3  and  left  the  family,  (Steele,  L.  0.  213),  has  thus  forfeited  his 
\  as  a  co-sharer  in  any  farther  partition,  bat  not  as  heir  on 
3  of  the  members  who  remained  united  and  their  represen- 
descendants.  These  rights  are  reciprocal.  (Steele,  L.  C.  233, 
Amongst  some  castes  this  heirship  of  the  brethren  excludes 
kughter  except  as  to  gifts  from  her  father  (Steele,  L.  C.  425)  and 
the  widow  {ib,  424,  423,)  though  in  fewer  cases. 
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his  former  oo-sharers.  (a)  He  stands  on  the  same  footing 
towards  the  paternal  estate  as  a  son  who  remained  anited 
with  his  father  when  a  separation  occurred  between  the  latter 
»nd  his  other  coparceners.  (6)  This  does  not,  however,  pre- 
vent a  gift  of  a  moderate  amount  to  a  separated  son  (c)  as 
to  one  nnseparated. 

Partition  does  not  finally  close  all  claims  of  the  father 
and  SODS  on  each  other  {d)  or  deprive  a  separated  son  of 
his  right  of  inheritance  in  competition  with  another  heir, 
as  for  instance  a  reunited  coparcener  not  a  son.  {e)  In  case 
of  absolute  indigence,  their  claims  on  each  other  revive.  (/) 
So  too  the  claim  of  a  mother  or  a  wife  to  support  is  not 
extinguished  by  the  allotment  to  her  of  a  share,  (g) 

A  suit  on  an  alleged  partition  which  the  plaintiff  fails  to 
establish  does  not  bar  a  subsequent  suit  by  him  as  a  copar- 
cener for  partition  of  the  property  set  forth  as  undivided,  {h) 

(a)  Gaut.  Ad.  28,  para.  26;  Ndrada.  Pt.  II.  Chap.  XIII.  para.  44; 
Steele,  L.  C.  69,  406  ;  Note  (c)  above,  p.  792. 

(6)  Se«Mit.  Chap.  I.  Sec.  6,  para.  2;  Vyav.  May.  Chap.  IV.  Sec.  4, 
piras.  33,  34. 

{()  Hit.  Chap.  I.  Sec.  6,  paras.  13,  14,  15.  See  Lakshman  Dada 
M  V.  RmncTiandra  Dada  Naik,  I.  L.  R.  1  Bom.  561,  667,  S.  C,  L. 
17 1.  A  181.     Not  by  will  against  an  unseparated  son,  ib, 

(i)  Vlram.  Tr.  p.  54,  218.  See  2  Macn.  114,  148 ;  Hir&ta,  quoted 
inColeb.Dig.  Bk.  V.  T.  23. 

(e)  Vlram.  Tr.  p.  218;  Bamappa  Naiken  v.  Sithammdl,  I.  L.  R.  2 
M182. 

(/)  Steele,  L.  C  40, 178, 179;  Smriti  Chandrika.  Chap.  II.  Sec.  1, 
para.  31  8S ;  Himatsing  v.  Ganpaistng,  12  Bom.  H.  C.  R.  94 ;  Ram- 
ekandra  v.  Sakharam  Vagh,  I.  L.  R.  2  Bom.  346;  Savitribai  v. 
humibai,  I.  L.  B.  2  Bom.  at  p.  590.  See  Sree  Cheytania  Anunga 
Jh  V.  Pursuram  Deo,  Mori.  Dig.  p.  442,  No.  38.  So  also  a  guru 
and  a  chela  are  bound  to  support  each  other  in  distress ;  Steele,  L. 
C.442. 

[g]  Coleb.  Dig.  Bk.  V.  T.  88,  Comm.  See  1  Str.  H.  L.  67,  175 ; 
Smriti  Chandrik&,  Chap.  II.  Sec.  1,  para.  3  ss.  Steele,  L.  C  40, 
itafees  the  duty  generally. 

(h)  Konerrav  v.  Gururav,  I.  L.  R.  5  Bom.  589. 
100  B 
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rhe  execution  of  a  decree  for  partition  of  an  estate 
jject  to  payment  of  land  revenue  is  to  be  made  by  the 
Hector,  (a) 

Repugnant  conditions  cannot  be  annexed  to  the  separate 
ates  taken  under  a  partition,  (b) 

a)  Act  X.  of  1877,  Sec.  265.  Bales  for  the  performance  of  the 
;y  are  provided  by  Bombay  Act  V.  of  1879,  Sec.  113. 

oint  owners  have,  under  English  law,  equal  rights  to  custody 
title  deeds.  On  a  partition  they  are  usually  assigned  to  the  sole 
aer  or  the  owner  of  the  largest  share  of  the  portions  to  which 
y  severally  relate,  but  with  a  right  in  all  interested  to  see  and 
re  copies  of  them.  See  Lambert  v.  Bogera,  1  Meriv.  489 ;  Jones  y. 
Hnson,  3  DeG.  M.  &  G.  910.  Hindu  custom  assigns  the  custody 
ihe  head  of  the  family  with  liberty  of  inspection  to  all  interested, 
ele,  L.  C.  220. 

b)  K.  Venkatrdmanna  v.  K.  Bramanna  Sdstralu,  4  Mad«  H.  C.  R. 
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PARTITION. 


CHAPTER  I. 

BETWEEN  THE  HEAD  OF  A  FAMILY  AND  HIS 
FIRST  THREE  DESCENDANTS. 

SECTION  1.— OF  ANCESTRAL  PROPERTY. 

Q.  1. — Can  a  son  claim  a  share  of  the  ancestral  an(} 
undivided  property  from  his  father  ? 

A, — A  son  has  no  right  to  demand  a  share  of  the  ances- 
tral and  undivided  property  from  his  father  against  his 
wish,  unless  there  are  good  reasons  for  the  demand.  These 
reasons  may  be  stated  thus  : — (1)  The  father  has  relinquished 
his  claim  to  his  property.  (2)  He  is  dissipating  his  pro- 
perty. (3)  He  is  in  an  unsound  state  of  mind.  (4)  He  is 
very  old.  (5)  He  is  afflicted  with  an  incurable  disease.  In 
all  these  cases  a  son  can  claim  a  share  of  the  ancestral  pro- 
perty from  his  father,  though  he  may  be  unwilling  to  give 
it. — Surat,  January  3rd,  1859. 

AoTHOBrriBS.— (1)  Vyav.  May.  D&yabh&ga,  p.  91, 1.  7 ;  (2*)  Mit. 
Vyav.  f.  50,  p.  1, 1.  7  :— 

"  For  the  ownership  of  father  and  son  is  the  same  in  land,  which 
was  acquired  by  the  grandfather,  or  in  a  corrody,  or  in  chattels" 
(which  belonged  to  him).  {Wit,  Chap.  I.  Sec.  5,  para.  3 ;  Stokes,  H.  L. 
B.  391.) 

Remarks. — 1.  The  passage  quoted  by  the  6&stri,  as  well  as  the 
rules  derived  therefrom,  refers  to  the  self -acquired  property  of  the 
father.  Regarding  the  fourth  ground  for  which  the  son  is  said  to 
be  able  to  demand  division— old  age — it  ought  to  be  remarked  that 
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it  holds  good  only  if  the  father  is  unable  to  manage  his  affairs  on 
account  of  old  age.  (a) 

2.  According  to  the  Mit&kshar&,  1.  c.  and  ibid,  paras.  5  and  8,  the 
son  has  a  right  to  demand  a  division  of  ancestral  property.  Nila- 
kanbha  states  the  same.  (May.  Chap.  IV.  Sec.  4,  para.  13;  Stokes, 
H.  L.  B.  51).    See  also  Duyashunker  v.  Brijvullubh.  (&) 


Q.  2. — A  man  has  a  right  to  one-third  of  the  property 
left  by  his  deceased  father.  The  man  has  two  sons.  The 
question  is^  how  the  man's  share  should  be  divided  among 
the  grandsons  ? 

A, — The  sons  and  the  grandsons  of  the  deceased  have 
equal  right  to  the  share  of  the  grandfather's  property,  but  as 
the  father  of  the  two  grandsons  is  alire  and  is  in  a  good 
state  of  health,  the  share  cannot  he  divided  unless  the  father 
has  no  objection  thereto.  The  Sastra  assigns  many  condi- 
tions to  the  subdivision  of  such  share,  and  it  is,  therefore, 
impossible  to  say  what  shall  be  the  share  of  each  grandson 
in  the  share  of  the  son. — Sitrat,  March,  18th  1858.  (c) 

Authority. — *  Mit.  Yyav.  f.  50,  p.  1, 1.  7  {see  the  preceding  Ques- 
tion). 

Remarks. — 1.  The  sons  can  enforce  the  partition  of  the  ancestral 
property,  and  it  must  be  divided  equally  between  the  father  and  his 
sons  if  the  father  holds  a  separated  share.  If  he  is  united  with  his 
brethren  his  intervening  will  may  defeat  the  sons*  desire  or  parti- 
tion unless  they  can  make  out  a  case  of  unfair  dealing,  {d) 

2.  The  6astri  thinks  of  the  partition  of  property  acquired  by  the 
father  liimself,  or  of  the  grandfather's  property  during  his  life  and 
that  of  the  father. 


Q.  3. — Can  the  sons  of  a  man  divide  the  ancestral  pro- 
perty among  themselves  without  his  consent  ? 

(a)  See  Steele,  L  C.  216. 

{b)  Bom  Sel.  Ca.  pp.  44,  45.     See  above,  pp.  659  ss. 

(c)  Similar  answers  were    received  from  Ahmediiuggur,  February 
21«/,  1851  ;  Broach,  May  22nd,  1857. 

(d)  See  above,  pp.  604,  657. 
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A. — A  man's  sons  have  a  right  to  the  ancestral  property, 
but  if  such  property,  after  having  passed  from  the  family, 
was  regained  by  the  father,  it  must  be  considered  as  his 
acquisition.  This,  as  well  as  that  property  which  may  have 
been  directly  acquired  by  the  father,  cannot  be  divided 
without  his  consent. — Tanna,  March  2nd,  1854.  (a) 

AureoRiTiES.— (1)  Mit.  Vyav.  f.  50,  p.  1, 1.  7  {see  Q.  1  of  this  Sec.) ; 
(2)  f.  47,  p.  1, 1.  7;  (3)  Vya7.  May.  p.  91,  1.  2;  (4)  p.  91, 1.  4. 

Remarks. — 1.  The  sons  have  a  right  to  demand  from  their  father 
a  division  of  the  ancestral  property,  and  can  force  him  by  law  to 
make  it.  Bat  they  cannot  divide  it  privately  amongst  themselves 
without  reference  to  their  father. 

2.  As  to  the  meaning  of  **  recovered,"  when  applied  to  a  family 
estate,  see  Bissessur  Chuckerhutty  et  cd  v.  Seetul  Chunder  Chuckerhut' 
iy,  (6)  and  Introd.  §  5  a.  2  6,  p.  718. 

3.  Prof.  H.  H.  Wilson  observes  on  this  subject,  in  Vol.  V.  of  his 
works,  at  p.  68 : — "  They  leave  no  doubt  that  a  man  has  neither 
temporally  nor  spiritually  an  absolute  command  over  the  whole  of 
any  description  of  his  property  :  he  may  certainly  make  away  with  a 
great  part  of  it,  but  there  is  a  limit.  That  limit  is  an  adequate 
provision  for  his  family,  and  we  can  conceive  no  more  difficulty  as 
to  the  determination  of  this  provision  by  the  Court,  than  there  is 
in  the  ascertainment  of  the  sum  a  widow  is  entitled  to  for  her 
maintenance.  In  the  above  texts  also  is  to  be  understood  the  exist- 
ence of  no  distinction  between  self-acquired  and  inherited  property, 
and  they  all  apply  to  a  man's  wealth  generally,  making  it  impera- 
tive upon  him  to  secure  provision  for  his  family  before  he  alienates 
even  self-acquired  wealth.  With  this  reservation,  he  may  dispose 
of  property  he  has  gained  during  his  own  life-time  as  he  pleases, 
as  according  to  K&ty&yana  '  except  his  whole  estate  and  his  dwell- 
ing house,  what  remains  after  the  food  and  clothing  of  his  family  a 
man  may  give  away.*  (c)  Food  and  clothing  are,  however,  not  to  be 
understood  in  their  literal  acceptation  only,  but  imply  maintenance, 
as  appears  from  other  texts.  With  regard  also  to  moveable  ancestral 
proxKirty,  there  is  authority  for  considering  that  to  be  at  the  father's 

(a)  Similar  answers  were  received  from  Suraiy  May  27th,  1847; 
Ahmednuggur,  July  ISthy  1850 ;  Poona,  October  IStk,  1854 ;  Dharwar, 
October  2oth,  1858. 

W9C.W.  R.  69C.  R. 

W  Vyav.  May.  Chap.  IX.  p.  4 ;  Stokes,  H.  L.  B.  134. 
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dinposal,  according  to  the  text  of  YftjSavalkya : '  of  precious  stones, 
pearls  and  corals,  the  father  is  master  of  the  whole,  but  of  the  whole 
immoveable  property  neither  father  nor  grandfather  is  master.'  (a) 
The  text  of  Vishnu,  however,  goes  further  and  declares  that  *  the 
father  and  son  have  equal  ownership  in  the  whole  of  the  grand- 
father's wealth.*  As  however  the  control  over  moveable  property, 
consisting  at  least  of  money  or  jewels,  is  a  nullity,  the  distinction 
may  be  admitted,  and  the  power,  if  not  the  right,  of  a  father  to 
dispose  of  such  property  at  his  pleasure  is  in  general  undisputed; 
at  the  same  time  it  may  be  safely  said  that  the  alienation  of  this 
property,  like  that  of  self-acquired  wealth,  is  only  allowable  after 
provision  made  for  the  family,  and  that  the  unequal  partition  of 
both  amongst  sons,  which  is  authorized  by  special  considerations, 
may  be  set  aside,  if  the  least  favoured  son  can  establish  undeniably 
that  he  has  been  deprived  of  a  due  share  of  his  father's  wealth  by 
that  father's  unjust  anger  towards  himself,  or  undue  partiality  for 
another  son."  {b) 


Q.  4. — A  Yogi  had  four  sons.  Two  of  these,  one  a  minor 
and  another  of  fall  age,  lived  with  their  father.  The  other 
two,  who  had  a  quarrel  with  their  father,  divided  the  house, 
which  was  the  ancestral  property  of  the  family,  against  the 
will  of  their  father  and  in  his  absence.  Can  the  two  sons 
divide  the  property,  or  must  such  a  division  be  cancelled  ? 

A. — llie  division  must  be  cancelled. 

Khandesh,  October  Uth,  1852. 

AuTHOBiTY.— Vyav  May.  p.  90, 1.  2. 

Eemajiks. — 1.  The  S&stri's  answer  is  right,  because  the  division 
had  been  made,  as  it  would  seem,  without  due  regard  to  the  equal 
rights  of  the  other  brothers.  But  it  must  be  understood,  that, 
though  this  division  must  be  cancelled,  the  sons  may  according  to 
the  d&stras  force  their  father  to  make  a  division  of  his  ancestral 
property. 

(a)  Quoted  from  the  Mit&kshar&  in  the  Yyavahara  MayC^kba, 
Chap.  IV.  Sec.  1,  p.  5 ;  Stokes,  H.  L.  B.  43;  D&yakrama-Sangraha, 
Chap.  VI.  p.  19  f ;  Stokes,  H.  L.  B.  511 ;  and  D&yabh&ga,  p.  66 
(Chap.  II.  Sec.  22 ;  Stokes,  H.  L.  B.  204). 

{b)  Comp.  Steele,  L.  0.  213,  408 ;  Coleb.  Dig.  Bk.  V.  T.  74,  75,  77, 
78 ;  and  see  above,  pp.  209,  637,  641,  645. 
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2.  The  authority  quoted  by  the  S&stri,  which  declares  that  "bro- 
thers shall  divide  the  estate  after  their  father's  death"  (a)  refers  to 
self-acquired  property,  and  is,  therefore,  out  of  place. 


Q  5. — A  man  has  instituted  a  snit  against  his  father  for 
a  moiety  of  the  ancestral  property  as  hia  share.  The  father 
has  answered  that  he  has  contracted  some  debts  on  account 
of  the  maintenance  of  the  family^  and  that  his  son  cannot 
claim  a  share  of  the  property  until  the  debts  have  been  paid. 
The  question^  therefore,  is,  whether  a  son  can  claim  a  share 
of  the  property  without  paying  the  debts  ? 

A. — ^The  obligation  of  liquidating  the  debts  rests  on  the 
father.  His  son  is  not  at  all  responsible  for  them  as  long 
as  the  father  is  alive.  The  father  and  the  son  have  an  equal 
share  in  the  ancestral  property  of  the  family.  The  son, 
therefore,  can  claim  a  moiety  of  the  property  without  being 
obliged  to  pay  the  debts. — Surat,  July  6th,  1860. 

AuTHORmEs.— (1)  Mit.  Vyav.  f .  19,  p.  2,1.8;  (2)  f.  50,  p.  1,1.7, 
(iee  Chap.  I.  Sec.  1,  Q.  1);  (3)  f.  46,  p.  2, 1.  11  :— 

'*  Even  a  single  individual  may  conclude  a  donation,  mortgage,  or 
sale  of  immoveable  property,  during  a  season  of  distress,  for  the 
sake  of  the  family,  and  especially  for  a  pious  purpose." 

*'The  meaning  of  that  is  this  : — While  the  sons  and  grandsons  are 
minors  and  incapable  of  giving  their  consent  to  a  gift  and  the  like, 
or  while  brothers  are  so  and  continue  unseparated,  even  one  person, 
irho  is  capable,  may  conclude  a  gift,  hypothecation,  or  sale  of  immove- 
able property,  if  a  calamity  affecting  the  whole  family  require  it,  or 
the  support  of  the  family  render  it  necessary,  or  indispensable  duties, 
such  as  the  obsequies  of  the  father  or  the  like,  make  it  unavoidable." 
Mit.  Chap.  I.  Sec.  1,  paras.  28,  29  ;  Stokes,  H.  L.  B.  376.)  {b) 

Remabks. — 1.  **  In  respect  of  the  grandfather's  estate  the  sons  are 
not  dependent  on  the  father,  as  they  are  in  respect  of  the  father's 
self-acquired  property.    Consequently  the  partition  of  the  grand- 

(a)  Borradaile,  May.  Chap.  IV.  Sec.  4,  para.  1 ;  Stokes,  H.  L.  B.  47. 

(b)  See  N&rada,  Pt.  I.  Chap.  III.  paras.  2,  3,4,  Ac.  above,  and 
Introd.  to  Bk.  II.  pp.  609,  617,  641,  644. 
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father's  estate  may  be  made  even  against  the  father's  will,  and  the 
rule  regarding  the  father's  two  shares  does  not  obtain."  (a) 

2.  Though  the  Smritis  do  not  provide  for  a  son's  paying  the 
family  debts  while  the  father  is  alive  and  capable,  that  is  because  they 
contemplate  the  father  as  the  sole  manager,  (h)  The  passage  cited 
shows  that  the  Sdstri's  view  was  too  narrow,  for  if  an  ordinary  mem- 
ber may  incumber  the  estate  for  the  needs  of  the  family,  (c)  much 
more  may  the  father ;  yet  his  power  of  dealing  with  it  would  be 
crippled  if  a  son  could  at  any  moment  claim  his  share  free  from  its 
proportional  burden.  The  customary  law  imposes  on  sons  an  obli- 
gation to  pay  all  debts  reasonably  incurred  in  the  administration  of 
the  affairs  of  the  family,  {d)  as  on  the  father  of  paying  those  necessa- 
rily incurred  by  sons  living  with  him  unless  he  has  expressly  warned 
the  creditor  against  lending  to  them,  (e) 

3.  The  rights  of  a  decree- holder  for  the  father's  debts  were  pre- 
ferred to  those  of  a  decree-holder  for  the  debts  of  the  owner  him- 
self. (/)  This  would  probably  not  be  admitted  in  Bombay  unless  the 
property  had  been  attached  before  the  father's  death  in  execution  of 
the  decree  against  him.     See  above,  pp.  77,  161,  193.  (g) 

Q.  6. — A  person  had  six  sons,  the  eldest  of  whom  is  dead, 
the  son  of  the  deceased  sues  his  grandfather  for  a  share  of 
the  family  property.     Is  the  claim  admissible  ? 

A. — The  grandson  cannot  claim  any  share  of  the  property 
which  his  grandfather  may  have  himself  acquired.  He  may, 
however,  claim  a  share  of  that  which  may  have  descended 
from  his  ancestors. — Dharwar,  1846.  (h) 

(a)  Vtram.  Tr.  p.  66.  **  The  father  may  reserve  to  himself  one 
extra  share  of  all  property  acquired  by  his  own  exertions,  and  as 
respects  that  property  he  may  even  deprive  his  son  of  succession  to 
it ;  but  the  son  has  an  indefeasible  right  to  inherit  descended  pro- 
perty," Steele,  L.  C.  p.  68. 

{b)  See  above,  pp.  644,  6i6 ;  Steele,  L.  C.  405. 

(c)  Above,  p.  632;  Steele,  L.  C.  54,  398. 

(d)  Steele,  L.  C.  40, 217.    Above,  p.  164. 

(e)  Steele,  L.  C.  178. 

(/)  Gunga  Narain  v.  Uinesh  Chunder  Bose  et  al^  C.  W.  R.  for  1864, 
p.  277. 
{g)  For  the  Madras  law,  sec  above,  pp.  162,  628. 
ih)  A  similar  answer  was  received  from  Sural,  September  19^/*,  1864- 
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AuTHOKiTT.— ♦  Mit.  Vyav.  f.  50,  p.  1, 1. 7  (see  Chap.  I.  Sec.  1,  Q.  1). 

Beicabxa.— 1.  The  authority  quoted  refers  only  to  the  case  of  a 
fi^er  and  a  son. 

2.  The  question,  whether  a  grandson  can  force  his  grandfather  to 
make  a  division  of  the  property  which  he  inherited  from  his  ances- 
tors, has  not  been  touched  directly  in  the  Hindd  Law-books.  Still 
the  correctness  of  the  ^stri's  opinion  may  be  shown  by  the  follow- 
ing considerations: —  The  position  of  a  son's  son  towards  his 
grandft^her,  and  his  rights  to  the  ancestral  property,  are  exactly  the 
same  as  those  of  a  son  failing  the  latter.  Both  have  by  and  from 
their  birth  an  ownership  in  the  family  property— a  right  which  is 
indefeasible  and  unobstructible.  (a)  Moreoyer»  on  the  death  of  his 
&ther,  the  grandson  takes  his  place  in  regard  to  religious  ceremo- 
nies and  represents  him ;  it  is  only  consistent  therefore  that  the 
grandson's  right  to  demand  a  division  of  his  grandfather's  ancestral 
property  should  be  the  same  as  that  of  his  father,  (b) 


Q.  7. — A  man  has  two  sons.  He  equally  divided  his  pro- 
perty between  them.  He  gave  one  share  to  his  eldest  son 
and  the  other  to  his  grandson,  because  his  younger  son  was 
abroad.  The  question  for  consideration  in  the  case  is^ 
whether  a  father  can,  without  the  consent  of  his  son,  give 
his  share  to  his  grandson  ? 

A. — ^The  father  could  not  give  his  son's  share  to  his  grand- 
son^  unless  his  son  is  incompetent  to  receive  it. 

Ahmednuggury  September  12th,  1855. 

AuTHOBrriES.— (1)  Mit.  Vyav.  f.  47.  p.  1,  1.  7 ;  (2)  f.  60,  p.  1, 1.  13 ; 
(3)  f.  60.  p.  2, 1.  8 ;  (4)  f.  46,  p.  2, 1.  14;  (6)  f.  60,  p.  1,  1.  7  ;  (6)  f.  12, 
p.  1.1. 16;  (7)  Vyav.  May.  p.  161,1.8;  (8)  p.  94,  1.  1;  (9)  p.  94, 
L  3;  (10*)  Vtramit.  f.  181,  p.  2, 1.  16  :— 

*'  Now  both  that  partition  which  is  made  at  the  desire  of  sons 
daring  the  lifetime  (of  their  father),  and  that  which  is  made  after 

(a)  See  Mit.  Chap.  I.  Sec.  1,  para.  3;  Stokes,  H.  L.  B.  365;  and 
Bk.  I.  p.  67,  74;  Steele,  L.  C.  58,  63,  40;  Coleb.  Dig.  Bk.  V. 
Chap.  II.  ad  imt, 

(6)  See  also  Introd.  to  Bk.  II.  p.  658 ;  and  Ndgalinga  Mudali  v. 
Subhiramaniya  Mudali  et  al,  1  M.  H.  C.  R.  77. 
101  H 
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the  father's  death,  are  made  even  at  the  desire  of  one  (co-paroener). 
Therefore,  that  also,  which  has  been  sfcated  by  K&ty&jana,  in  liis 
chapter  on  Partition, '  They  shall  deposit  the  wealth  of  minors  and 
absentees,  preserving  it  from  expense,  with  (their)  relations  and 
friends,'  can  take  effect.  For,  if  a  partition  could  not  take  place 
withoat  the  permission  of  such  (minors  or  absentees),  the  state- 
ment that  their  wealth  shall  be  deposited  with  relations  or  friends 
would  be  improper." 

Bbmark. — According  to  the  above  passage  it  would  appear  that  an 
absent  son  must  not  be  simply  passed  over  in  favour  of  his  son. 
But  there  would  be  no  objection  to  deposit  his  share  with  the  latter, 
in  case  the  son*s  son  is  of  age  and  fit  to  take  care  of  it.  See  also 
Introd.  to  Bk.  II.  p.  676. 


Q.  8. — A  man  gave  a  portion  of  the  property  be- 
longing to  bis  father  to  his  son  who  had  separated  from 
him.  It  remained  in  the  possession  of  his  son  for  ten  years. 
The  son  afterwards  sold  it.  By  this  time  his  half  brothers 
bom  after  the  giving  of  the  property,  filed  a  suit  and  assert- 
ed that  they  had  a  right  to  a  portion  of  the  property  given 
by  their  deceased  father.  The  question  is,  whether  or  not 
sons,  born  after  their  father  had  given  away  his  property, 
can  claim  a  portion  of  it,  even  when  it  has  been  sold  to 
another. 

A, — When  a  father  and  his  sons  have  divided  their 
property  and  become  separate,  sons  bom  after  the  partition 
can  have  no  claim  to  the  property  which  passed  into  the 
hands  of  their  brothers.  They  cannot,  therefore,  sue  those 
who  have  received  a  share  of  the  property,  nor  those  to 
whom  it  has  been  sold. — Tannay  July  12th,  1851. 

Authority.— Mit.  Vyav.  f .  60,  p.  2, 1.  7 : — 

"  A  son  bom  before  partition  has  no  claim  on  the  wealth  of  his 
parents,  nor  one,  begotten  after  it,  on  that  of  his  brother."  (Mit. 
Chap.  I.  Sec.  6,  para.  4 ;  Stokes,  H.  L.  B.  394.) 

Remarks. — 1.  Sons  bom  after  partition  have,  however,  an 
exclusive  right  to  their  father's  share,  and  to  any  property  which 
he  may  have  acquired  after  partition,  (a) 

(a)    See  above,  pp.  68,  792. 
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2.  In  the  case  of  Baee  Chmga  v.  Bhurumdass  NurseedoB,  (a)  th&  inter- 
est of  a  son  still  unborn  was  admitted  as  against  a  dissipation  of  pro- 
perty by  the  father ;  but  in  the  case  of  Buraik  ChtUtur  Singh  et  cH  y. 
^  Gre&alharee  Singh  et  al,  {b)  it  was  held  that  a  grandson  nnbom  at  the 
time  cannot  afterwards  question  an  alienation  of  ancestral  property 
made  by  his  grandfather  with  his  father's  assent.  It  is  only  on  the 
actual  birth  of  the  son  that  his  co-ownership  arises ;  it  is  not  retros- 
pective, as  adoption  to  some  extent  is  when  made  by  a  widow.  Per- 
haps this  principle  may  be  applied  to  explain  the  case  of  Qiridhari  v. 
Kanto,  (c)  the  debts  there  having  apparently  been  contracted  before 
the  birth  of  a  son.  {d)  A  son  cannot  contest  an  alienation  made 
by  his  father  before  he  was  begotten,  (e)  or  adopted.  (/ ) 


SECTION  2.— OF  SELF-ACQUIRED  PROPERTY. 

Q.  3. — Can  a  man  and  his  son  divide  their  property  be- 
tween them  ? 

A. — ^The  property  left  by  the  grandfather  may  be  equally 
shared  by  tiie  son  as  well  as  his  father.  The  property 
acquired  by  the  father  should  be  divided  into  three  shares, 
two  of  which  should  be  allotted  to  the  acquirer  and  one  to 
his  son. — SholapooTj  January  29th,  1855. 

Atjthoeities.-<1)  Viram.  f.  105,  p.  2, 1.  3;  (2)  Vyav.  May.  p.  18S, 
L  6;  (3)  p.  174, 1.  3;  (4)  p.  180, 1.  3;  (5)  p.  180, 1.  4;  (6*)  Mit.  Vyav. 
f.  60,  p.  1,  L  7  («ee  Chap.  I.  Sec.  1,  Q.  1) ;  (7*)  f.  60,  p.  1, 1.  11  :— 

"  So  does  that  which  ordains  a  doable  share  (relate  to  property  ac- 
quired by  the  father  himself).  *  Let  the  father  making  partition 
reserve  two  shares  for  himself.' "  (Mit.  Chap.  I.  Sec.  6,  para.  7 ; 
Stokes,  H.  L.  B.  392).  But  see  also  paras.  9, 10 ;  Stokes,  H.  L.  B.  393 ; 
Colebrooke,  Dig.  Bk.  V.  Sec.  96;  Nftrada,  Pt  .II.  Chap.  XIII.  si.  12. 


Q.  2. — A  man  has  four  or  five  sons,  and  it  is  probable 
that  he  may  have  more.     For  some  reason  known  only  to 

(o)  Bom.  S.  A.  R.  for  1840,  p.  16. 

(b)  9  C.  W.  R.  337. 

(c)  L.  R.  1 1.  A,  320. 

(i)  See  Chap.  I.  Sec.  2,  Q.  8. 

(c)  Jado  Singh  v.  Musst.  Ranee,  6  N".  W.  P.  R.  113. 

(/)  Bambhat  v.  Lahhrnan  Chintaman,  I.  L.  R.  5  Bom.  630. 
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the  maD^  he  framed  a  memorandam^  showing  what  each 
of  his  sons  was  to  receive  on  account  of  his  share.  Can 
this  memorandum  be  taken  advantage  of  by  the  sons  in 
claiming  a  share  during  the  lifetime  of  the  father  ? 

A* — A  father  may  give  shares  to  his  sons  if  he  chooses, 
but  sons  have  no  right  to  demand  shares  of  any  property 
acquired  by  their  father  while  he  is  alive.  The  memoran- 
dum does  not  seem  to  be  authoritative,  and  cannot  be  taken 
advantage  of  by  the  sons. — Dharwar,  January  llf/i,  1850. 

AuTHOBiTY. — Mit.  Vyav.  f.  47,  p.  1, 1. 12 : — 

"  One  period  of  partition  is,  when  the  father  desires  separation  as 
expressed  in  the  text  [para.  1],  *  When  the  father  makes  a  partition.* 
Another  period  is  while  the  father  lives,  but  is  indifferent  to  wealth, 
and  disinclined  to  pleasore,  and  the  mother  is  incapable  of  bearing 
more  sons ;  at  which  time  a  partition  is  admissible,  at  the  option  of 
the  sons,  against  the  father's  wish ;  as  is  shown  by  N&rada,  who  pre- 
mises partition  subsequent  to  the  demise  of  both  parents, '  Let  sons 
regularly  diride  the  wealth  when  the  father  is  dead,'  and  adds,  '  or 
when  the  mother  is  past  child-bearing,  and. the  sisters  are  married, 
or  when  the  father's  sensual  passions  are  extinguished.'  Here  the 
words  'Let  sons  regularly  divide  the  wealth'  are  understood. 
Gautama  likewise  having  said  '  after  the  demise  of  the  father,  let 
sons  share  his  estates,'  states  a  second  period,  *  Or  when  the  mother 
is  past  child-hearing ; '  and  a  third,  *  While  the  father  lives,  if  he 
desire  separation.'  So,  while  the  mother  is  capable  of  bearing  more 
issue,  a  partition  is  admissible  by  the  choice  of  the  sons,  though  the 
father  be  unwilling,  if  he  be  addicted  to  vice  or  afflicted  with  a  last- 
ing disease.  That  6ankha  declares,  *  Partition  of  inheritance  takes 
place  without  the  father's  wish,  if  he  be  old,  disturbed  in  intellectt 
er  diseased.'"  Mit.  Chap.  I.  Sec.  2,  para.  7 ;  Stokes,  H.  L.  B.  378. 

Remark.— iSee  Book  II.  Introd.  p.  656  ss;  1  Str.  H.  L.  193.  The 
Mit:  Chap.  I.  Sec.  5,  para.  8,  (a)  assigns  to  the  sons  power  to  demand  a 
partition  of  ancestral  property  at  any  time,  while  para.  10  gives  to  the 
father  full  power  as  against  control  by  the  sons,  of  dealing  with  pro- 
perty acquired  by  himself.  At  Madras  it  has  been  said,  in  Ndgdinga 
Mudali  V.  Subbiramaniya  Mudali  et  al,  {b)  that  paras.  8  and  11  of  Sec. 
5  relate  to  a  partition  of  ancestral  property,  while  Sec.  2  relates  to 

{a)  Stokes,  H.  L.  B.  393. 
(6)  1  M.  H.  C.  R.  77. 
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property  acquired  by  the  &ther  himself.  The  Mit.  Chap.  I.  Seo.  2 
(see  Q.  4)  recognises  unequal  partition  of  self-acquired  property  by 
the  &ther  as  still  consistent  with  the  Hindtl  Law,  limited  howeyer  so 
as  not  to  allow  more  than  a  deduction  of  one-twentieth,  one-fortieth, 
and  one-eightieth  for  the  first,  second,  and  third  sons  reBpectively.(a) 
It  applies  the  prohibition  against  any  unequal  division  only  to  a 
partition  by  sons  amongst  themselves.  See  Q.  3,4  below.  Thus  the 
power  of  disposition,  generally  &£Srmed  in  paragraph  10  of  Sec.  5,  and 
extended  by  the  High  Court  of  the  N.  W.  P.  to  ancestral  property,(6) 
does  not  imply  that  of  a  capriciously  unequal  distribution,  that 
case  being  expressly  provided  against  in  Sec.  2,  para.  13.  (c) 
The  passage  in  Sec.  5,  para.  10,  is  further  qualified  by  Sec.  1, 
para.  27,  ((2)  followed  in  Muttumaran  v.  Lakehmi,  (e) 

The  Vyav.  May.  Chap.  IV.  Sec.  6,  para.  2,  (/)  extends  the 
prohibition  against  inequality  to  a  partition  by  a  father.  The 
Ytramitrodaya,  cited  infra,  follows  the  Mitftkshar&.  N&rada  allows 
tiie  father  to  give  the  eldest  the  best  share  or  to  distribute  according 
to  his  inclination,  N&rada,  Ft.  11.  Chap.  13,  para.  4.  This  passage 
points  to  the  special  deductions,  as  Pt.  I.  Chap.  III.  paras,  36,  40,  to 
the  father's  complete  authority.  The  Mit.  Chap.  I.  Sec.  5,  pi.  7,  {g) 
limits  similar  passages  to  the  self-acquired  property,  and  the 
Other's    independence   as    to     such     property    in    a     partition 

(a)  So  Smriti  ChandrikA,  Chap.  II.  Sec.  I.  paras.  3,  8,  22 ;  Chap. 
Yin.  para.  25 ;  M&dhaviya,  paras.  5,  9 ;  Yaradr^ja,  pp.  5,  8.  These 
deductions  had  reference  very  probably  as  originally  instituted  to 
the  rank  of  the  wives  married  in  succession  from  amongst  the  differ- 
ent classes.  Such  a  ground  of  difference  in  the  rank  of  the  sons  is 
found  in  various  parts  of  the  world,  as  ex.  gr»  amongst  the  Swftthis 
in  the  Him&layas. 

In  Eangra  it  appears  that  the  eldest  son  still  takes  either  one- 
twentieth  or  else  some  particular  field  or  chattel  as  an  addition  to 
his  aliquot  share  in  an  inheritance.  In  return  he  has  to  pay  a  pro- 
portionally extra  share  of  the  paternal  debts  should  there  be  any. 
Panj.  Cust.  Law,  Vol.  II.  pp.  182-5,  225. 

(A)  Baldeo  Dasv,  Sham  Loll,  I.  L.  E.  1  All.  at  pp.  78,  79. 

(e)  Stokes,  H.  L.  B.  380. 

(d)  Ibid.  375. 

(e)  M.  S.  R.  for  1860,  p.  227. 
(/)  Stokes,  H.  L.  B.  72. 

(p)  Stokes,  H.  L.  B.  392. 
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1  to  mean  independence  only  of  the  sons,  not  freedom  to  depart 
}he  rales  prescribed  by  the  S&stras.  (a) 

Bahirji  Tanaji  y.  Oodaising  et  al,  (6)  the  High  Court  of  Bombaj 
that  a  grantee  of  an  In&m  Tillage  from  the  B&j&h  of  Satara 
;  by  will  settle  it  on  his  two  junior  wives  and  their  children 
I  exclusion  of  his  eldest  son.  See  the  Remarks  under  Qaea- 
4  and  5,  and  the  Introduction  to  Book  IE.  §  7,  on  the  Bights 

lUTIES  AKISINO  ON  PaBTITION. 


3. — A  man  has  a  son  by  each  of  his  two  wives.  Should 
arger  share  be  given  to  the  son  of  the  elder  wife  ? 

— No. — Dharwar,  1846. 

CHORiTY. — *  Mit,  Vyav.  f .  48,  p,  1, 1.  8  :— 

is  expressly  declared,  '  As  the  duty  of  an  appointment  (to 
up  seed  to  another),  and  as  the  slaying  of  a  cow  for  a  victim, 
sused,  so  is  partition  with  deductions  (in  favour  of  elder  bro- 
:'    (Mit.  Chap.  I.  Sec.  3,  para.  6 ;  Stokes,  H.  L.  B.  382). 

OJLK. — The  '*  partition  with  deductions*'  (uddh&ra)  includes  the 
on  between  elder  and  younger  sons,  and  between  the  sons  of 
and  younger  wives.  Regarding  the  latter,  see  Qautamai 
&ya  28,  paras.  11, 12,  Transl.  p.  300,  301. 


4. — ^Thereare  two  uterine  brothers  whose  father  is  alive, 
a  they  divided  their  property,  one  of  them  obtained  a 
r  piece  of  ground.  The  other  has  sued  him  for  it. 
father  wishes  that  the  unequal  division  should  remain 

is.  Can  the  brother^s  claim  to  an  equal  division  be 
red? 

Mit.  Chap.  I.  Sec.  6,  pi.  10  (Stokes,  H.  L.B.  393)  compared  with 

1,  pi.  1,  13, 14  (Stokes,  H.  L.  B.  377,  380),  and  the  Sm^iti  Chan- 

,  Chap.  II.  Sec.  1,  pi.  14,  20,  compared  with  Chap.  VIII.  pi.  19, 

1;  Viram.  Tr.  pp.  64,  63  ss. 

iording  to  the  early  Common  Law  in  England  the  inherit- 

f  held  in  socage  had  to  pass  according  to  custom  either  to  the 

i  or  youngest  son  or  in  equal  parts  to  all  the  sons,  saving  the 

rential  right  of  the  eldest  to  the  family  abode,  for  which  allow- 

waa  made  to  the  others.    Glanv.  VII.  3. 

R.  A.  47  of  1871 ;  Bom.  H.  C.  P.  J.  F.  for  1872,  No.  33. 
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A. — ^In  the  Kali  age,  unequal  division  is  forbidden*    One 
brother  can  therefore  sue   the  other.    The  &ther  has  no 
right  to  maintain  an  unequal  division. 
Ahmednuggur,  July  30<A,  1848. 

ArTHOMTnEs.-(l)  Mit.  Vyav.f.47,p.  1.  L  7;  (2)  f.  48,  p.  1,  1.8 
{see  the  preceding  question) ;  (3)  f.  52,  p.  1, 1.  13;  (4)  f.  50,  p.  1,  L  7; 
(5)  f.  47,  p.  2, 1.  7 ;  (6)  f.  51,  p.  1, 1.  3 ;  (7»)  f.  47,  p.  1, 1.  11  .— 

"  This  nneqnal  distribution  supposes  property  by  himself  acquired. 
Bat  if  the  wealth  descended  to  him  from  his  father,  an  unequal 
partition  at  his  pleasure  is  not  proper ;  for  equal  ownership  will  be 
declared."  (Mit.  Chap.  I.  Sec.  2,  para.  6 ;  Stokes,  H.  L.  B.  378.) 

(8»)  Mit.  Yyav.  f.  48,  p.  2,  L  10  :— 

I  "  The  distribution  of  greater  and  less  shares  has  been  shown  (§  1)» 
To  forbid  in  such  case  an  unequal  partition  made  in  any  other  mode 
than  that  which  renders  the  distribution  uneven  by  means  of  'deduc- 
tions,* such  as  are  directed  by  the  law,  the  author  adds : — *  A  legal 
distribution,  made  by  the  father  among  sons  separated  with  greater 
or  less  shares,  is  pronounced  valid.' 

"When  the  distribution  of  more  or  less  among  sons  separated  by 
an  onequal  partition  is  legal,  or  such  as  ordained  by  the  law,  then 
that  division,  made  by  the  fJEtther,  is  completely  made,  and  cannot 
afterwards  be  set  aside :  as  is  declared  by  Mann  and  the  rest.  Else 
it  fells,  though  made  by  the  father." — (Mit.  Chap.  I.  Sec.  2,  paras.  13 
aodU;  Stokes,  H.  L.  B.  380.) 

I^MAKKs. — 1.  Under  the  law  of  the  Mit&kshar&  the  answer  is  oor- 
Rct,  whether  the  land  was  ancestral  (Auth.  7)  or  self-acquired  property 
(Antb.  8  and  9).  The  inequality  of  distribution  contemplated  by  the 
latter  is  strictly  limited  to  the  specified  deductions  that  may  be 
made  in  fJEtvour  of  the  eldest  son  or  the  eldest  wife's  son.  See  Q.  2, 
Bemark.  According  to  the  principles  laid  down  by  the  Courts  an 
wwqnal  division  of  self-acquired  property  by  a  father  is  perhaps 
admissible,  but  it  is  opposed  to  the  Commentaries,  (a)  except  as  to  a 
reasonable  gift  to  a  particular  son.    See  above,  pp.  206,  209,  211. 

(a)  "  He  may  distribute  his  property,  but  he  must  do  it  according 

tolaw,'»  Bibs,  at  2  Str.  H.  L.  418.    The  Smriti  Chandrikft  and  Ma- 

»       dhavfya,  on  examination  by  Coleb.  yielded  a  similar  result  as  to 

I       immoveables,  2  Str.  H.  L.  439,  441.     So  according  to  the  Benares 

and  Mithila  law,  according  to  Sutherland,  ibid,  445 ;  and  in  Bombay, 

ibid.  449,  and  Madras,  ibid.  450. 
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2.  The  principle  adopted  by  the  Smriti  ChandrikA,  of  a  complete 
ownership  arising  immediately  on  birth  coupled  with  an  exdnsiye 
power  of  administration  in  the  father  during  his  life  is  contested  by 
JimAtav&hana  and  Raghunandana,  who  argue  that  the  right  arises  only 
on  the  father's  death.  MitramiSra  refutes  their  contention,  Vlram.  p. 
7-15.  At  p.  45  he  insists  on  the  distinction  between  ownership  and 
independence  in  disposal  of  property. 


Q.  5. — ^A  man  has  two  wives.  Each  of  them  has  a  son. 
The  husband  lived  with  the  elder  wife,  and  to  her  son  ho 
gave  all  his  property  in  disregard  of  the  claim  of  the  younger 
wife's  son.    Has  he  a  right  by  law  to  do  so  f 

A. — A  father  cannot  give  the  whole  of  his  property  to  one 
of  his  sons. — DharwaVi  May  ISth,  1850. 

AuTHOBiTiEs. — (*1 — 3)  See  the  preceding  two  cases ;  (*4)  Vtrami- 
trodaya,  f.  172,  p.  2, 1.  13  :— 

"if  (the  father's)  desire  only  were  the  reason  for  the  allotment  of 
the  shares,  then  this  passage  of  El^tyftyana,  'But  at  a  partition, 
made  during  his  life-time,  a  father  shall  not  give  an  (undue)  prefer- 
ence to  one  son,  nor  shall  he  disinherit  a  son  without  a  sufficient 
reason,'  would  have  no  object.  'He  shall  not  give  preference' 
means  '  he  shall  not  give  him,  at  his  pleasure,  a  preference  other 
than  the  share  of  the  eldest  and  the  rest,  which  have  been  declared 
in  the  law  books."*  {See  the  passage,  on  which  this  is  a  com- 
mentary, quoted  in  Bk.  I.  Chap.  11.  Sec.  3,  Q.  14 ;  supra,  p.  111). 

Remarks.— 1.  A  father  is  not  at  liberty  by  way  either  of  gift  or  of 
partition  to  give  nearly  all  the  ancestral  moveable  property  to  one 
son  to  the  exclusion  of  another,  (a) 

According  to  the  Jewish  law  "  the  father  had  no  power  of  disin- 
heriting his  sons,  the  firstborn  received  by  law  two  portions,  the 
rest  shared  equally."    Milman's  Hist,  of  the  Jews,  Vol.  I.  p.  172. 

As  to  the  earlier  English  law  aec  above,  pp.  214,  670.  The  Saxon 
law  there  noticed  agreed  with  that  of  the  other  Teutonic  tribes,  deve- 
loped into  the  German  Landrecht,  see  Laboulaye,  op.  dt  373,  3^. 
The  growth  of  the  power  of  alienation  of  immoveable  property  in 
Europe  is  the  subject  of  a  learned  note  by  Maynz  to  his  Systeoiy 
§177. 

(a)  Bhujangrav  et  al  v.  Malojirav,  5  Bom.  H.  C.  R.  161  A.  0.  J.  ; 
Lakshman  Dada  Ncdk  v.  Ramachandra  Dada  Naik^  I.  L.  R.  1  Bom. 
561 ;  Coleb.  Dig,  Bk.  V.  T.  27 ;  2  Str.  H.  L.  435. 
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2.  A  man  cannot  give  his  whole  ancestral  estate  to  his  son  exclud* 
ing  his  grandsons  by  another  son  deceased,  (a) 

3.  According  to  the  Benares  law  he  cannot  give  all  his  self* 
acquired  property  to  one  son  or  grandson  excluding  the  others* 
Prof.  H.  H.  Wilson  observes  on  this  subject,  in  Yol.  V.  of  his 
Works,  at  p.  74 — '*  We  cannot  admit  either,  that  the  owner  has 
more  thsui  a  contingent  right  to  make  a  very  unequal  distribution  of 
any  description  of  his  property,  without  satisfactory  cause.  The 
onus  of  disproving  such  cause>  it  is  true^  rests  with  the  plaintitf, 
and  unless  the  proof  were  too  glaring  to  be  deniable,  it  would  not 
of  course  be  allowed  to  operate.  We  only  mean  to  aver  that  it  is  at 
the  discretion  of  the  Court  to  determine  whether  an  unequal  distri- 
bution has  been  attended  with  such  circumstances  of  caprice  for 
injustice  as  shall  authorise  its  revisal.  It  should  never  be  forgotten 
in  this  investigation^  that  wills,  as  we  understand  them^  are  foreign 
to  Hindfi  law." 

As  to  the  attempted  validation  of  such  a  distribution  on  the  prin* 
ciple  of  factum  talet,  he  says,  ibid.  p.  71—^*  It  is  therefore  worth 
while  to  examine  this  doctrine  of  the  validity  of  illegal  acts.  In  the 
first  place,  then,  where  is  the  distinction  found  P  In  the  most  recent 
commentators,  and  those  of  a  peculiar  province  only,  those  of  Bengal, 
whose  explanation  is  founded  on  a  general  position  laid  down  by 
JhnAtav&hana ;  'therefore,  since  it  is  denied  that  a  gift  or  sale 
should  be  made,  the  precept  is  infringed  by  making  one ;  but  the 
gift  or  transfer  is  not  null,  for  a  fact  cannot  be  altered  by  a  hundred 
texts,'  Dftyabh&ga,  p.  60.  {b)  This  remark  refers,  however,  to  the 
alienation  of  property,  of  which  the  alienor  is  undoubted  pro* 
prietor,  as  a  father,  of  immoveable  property  if  self-acquired,  or  a 
coparcener  of  his  own  share  before  partition ;  but  he  himself  con* 
eludes  that  a  father  cannot  dispose  of  the  ancestral  property, 
because  he  is  not  sole  master  of  it.  *  Since  the  circumstance  of 
the  father  being  lord  of  all  the  wealth  is  stated  as  a  reason,  and 
that  cannot  be  in  regard  to  the  grandfather's  estate,  an  unequal  dis- 
tribution made  by  the  father  is  lawful  only  in  the  instance  of  his 
own  acquired  wealth.'  Nothing  can  be  more  clear  than  JtmAta- 
vlhana's  assertion  of  this  doctrine,  and  the  doubt  cast  upon  it  by  its 
expounders,  Baghuuandana,  ^ri  Krishna,  Tark&lank&ra,  and  Jagan* 
u&tha  is  wholly  gratuitous.  In  fact  the  latter  is  chiefly  to  blamo  for 
the  distinction  between  illegal  and  invalid  acts.  '* 

(o)  2  Macn.  H.  L.  210. 
(6)  Stokes,  H.  L.  B.  207. 
102  H 
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Q.  6. —  A  man  has  an  odd  number  of  sons  and  an  even 
number  of  sons  by  his  ''Lagna^'  and  "Pit**  wives  re- 
spectiviely .  How  should  his  property  be  divided  among  them  ? 
and  have  both  the  wives  equal  rights  and  position  in  the  eye 
of  the  law  ? 

A. — The  property  should  be  equally  divided  among  the 
sons   of  the  '^Lagna'^  and  ''Pat'*  wives.    Both  the  wives 
have  equal  rights  and  position  in  the  eye  of  the  law.     The 
ceremonies  of  "  Lagna'^  and  '^  P&t*'  are  however  different. 
Dharwar,  1858. 

Authorities. — (1—4)  See  the  three  preceding  cases. 

Remabk. — Regarding  the  position  of  F&t  wives,  see  remark   to 
Bk.  I.  Chap.  II.  Sec.  6a,  Q.  37,  p.  413. 


Q.  7. — A  shoemaker  has  four  sons,  three  by  his  *'  Lagna'' 
wife  and  one  by  his  ^^  Pit  '*  wife.  Two  of  the  Lagna  wife's 
sons  are  minors.  The  father  has  divided  his  property  in  the 
proportion  of  one-half  to  the  son  of  the  "  Pat*'  wife  and  one- 
half  to  the  sons  of  the  "  Lagna "  wife.  Is  this  a  legal 
division  f 

A, — It  is  ordained  in  the  law  that,  in  the  Kali  age,  (a)  a 
father  should  divide  his  property,  real  and  personal,  equally 
among  his  sons.  If  any  one  should  divide  his  property 
against  this  rule,  it  is  not  legal.  A  son  has  the  right  to 
prevent  his  father  from  making  any  irregular  transfer  of  his 
ancestral  property,  (b)  When  a  man  transfers  his  own  pro- 
perty it  is  necessary  that  his  sons  should  acquiesce  in  the 
father's  disposal  of  it.     If  a  property  has  not  been  properly 

(a)  The  Hindis  divide  their  History  into  four  ages,  the  present 
(Kali)  is  the  last.  Certain  laws  are  said  to  have  been  practicable  in 
the  former  ages  and  not  to  be  so  now. 

(6)  This  answer  of  the  SSstri  illustrates  what  is  said  above,  pp.  698, 
603,  608,  631,  639.  In  another  case  a  Sastri  said  "  A  man  who  has 
adopted  cannot  alienate  immoveable  property  without  good  reason. 
With  good  reason  he  may;  especially  what  has  been  acquired  by 
himself."  MS.  1725. 
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divided  in  the  first  iDstance^  it  may  be  re-divided  so  as  to 
allot  proper  shares  to  the  sons. 

Ahmednuggur,  July  ISth,  1848. 

ArTHORrms.— (1)  Mit.  Vyav.  f .  48,  p.  1,  1.  8  {see  Q.  3  of  this  Sec.) ; 
(2)  f.  60,  p.  1, 1.  7  (see  Chap.  I.  Sec.  1,  Q.  1 ;  (3  &  4)  see  Q.  4  and  6  of 
this  Sec. 

Remark. — To  give  validity  to  an  unequal  distribution  of  the  ances- 
tral estate  by  a  father  it  must  be  made  during  his  life  and  with  the 
assent  of  his  sons,  indicated  by  their  taking  possession  of  their 
shares,  (a)  The  father  may  probably  have  been  moved  by  a  tradi- 
tion in  his  caste  of  a  law  of  patnibhag.  See  above,  p.  422,  and 
belo^f,  Ch.  II.  Sec.  1,  Q.  6. 


Q.  8. — A  Paradesl  (6)  has  two  sons,  to  the  younger  of 
whom  he  passed  a  deed  of  gift,  stating  that,  as  his  elder  son 
did  not  support  or  obey  him,  he  should  not  lay  claim  to  the 
house  purchased  by  him,  which  was  granted  to  the  younger, 
and  that  the  elder  son  might  build  a  house  for  his  own  use 
on  the  ground  which  had  descended  to  him  from  his  ances- 
tors. The  younger  son  was  not,  however,  put  in  possession 
of  the  house,  which  was  occupied  by  the  elder  son.  The 
younger  has  therefore  brought  an  action  against  him,  and 
the  question  is,  whether  the  elder  son  can  claim  a  moiety  of 
the  house  f 

A. — A  special  grant  from  a  father  to  his  son,  as  a  mark 
of  his  affection  for  him,  is  legal.  If  the  elder  son  is  an  ill- 
behaved  man,  he  would  forfeit  his  claim  to  the  property  of 
his  father,  and  be  entitled  only  to  a  maintenance.  If  the 
ground,  which  is  the  ancestral  property  of  the  family,  was 
granted  to  the  elder  son  with  the  consent  of  the  younger, 
the  grantee's  title  thereto  must  be  admitted. 
Ahmednuggur,  September  2Srd,  1857. 

(o)  MuttervengadacheUaswamy  t.  Tumbayaswamy  Manigdr,  M.  S.  D. 
A.  R.  for  1849,  p.  27. 

(A)  The  term  means  a  foreigner,  but  is  usually  applied  to  a  HindA 
native  of  Northern  Hindust&n 
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AUTHOBITIES.— (1)  Viramitrodaya,  f.  50,  p.  1, 1.  7 ;  (2)  f.  50,  p.  123, 
1.  8 ;  (3)  f.  175,  p.  2, 1.  6 ;  (4)  Vyav.  May.  p.  124, 1.  1.;  (5)  p.  161, 1.  8  ; 
(6)  Mit.  Vyay.  f.  51,  p.  1, 1.  3 ;  (7»)  f.  46,  p.  2, 1.  9  :— 

"  But  he  is  subjeofc  to  the  control  of  his  sods  and  the  rest,  in  r^ard 
to  the  immoveable  estate,  whether  acquired  by  himself  or  inherited 
from  his  father  or  other  predecessor :  since  it  is  ordained, '  Though 
immoveables  or  bipeds  have  been  acquired  by  a  man  himself,  a  gift 
or  sale  of  them  should  not  be  made  without  convening  all  the  sons.'  " 
Mit.  Chap.  I.  Sec.  1,  para.  27  (Stokes,  H.  L.  B.  375). 

See  also  the  authorities  quoted  under  the  preceding  cases. 

Remarks.— 1.  The  father  may  make  a  present,  but  he  has,  under 
the  Mitakshar&,  no  right  to  dispose  of  immoveable  property,  though 
acquired  by  himself,  without  the  consent  of  all  his  sons  (Auth.  7). 
If,  therefore,  the  eldest  son's  misconduct  was  not  such  that  he  might 
be  called  pitridvit,  "  hater  of  his  father"  (for  the  definition  of  the 
meaning,  see  Bk.  I.  Chap.  VI.  Sec.  3  a),  and  that  he  could  be  disin- 
herited on  this  ground,  he  will  share  the  father's  property  equally 
with  his  younger  brother. 

2.  The  Bombay  High  Court,  however,  allows  the  father  to  dispose, 
at  his  pleasure,  of  all  self -acquired  property,  (a)  This  may  be  consi- 
dered the  settled  doctrine  of  the  Courts,  {b)  at  least  as  to  moveable 
property  acquired  without  the  use  of  the  ancestral  estate,  (e) 

3.  By  the  Mithil&  law  the  owner  of  self -acquired  property  has 
comple*)e  power  to  dispose  of  it.  {d)  The  same  rule  is  implied 
in  JB.  Beer  Pertab  Sahce  v.  Rafender  Pertab  Sahee,  (e)    as  operating 

la)  Gangdhdi  v.  Vdmanaji,  2  Bom.  H.  C  R.  304. 
(6)  Muddun  Gopal  Thakoor  et  al  v.  Bam  BukshPandey  etal,6C.  W. 
R.  71C.R. 

(c)  See  Bk.  II.  Introd.  pp.  713,  721 ;  Coleb.  Dig.  Bk.  V.  T.  25,  27. 

(d)  Viv&da  Chintamaui,  p.  76 ;  JR.  Bishen  Perakk  Nawn  Singh  v. 
Bawa  Misser  et  al,  12  B.  L.  R.  430  P.  C. 

Expressions  equally  strong  in  other  treatises  are  however  explained 
as  leaving  the  father  still  subject  to  the  prohibitions  against 
unequal  partition,  except  according  to  the  rules  of  deduction,  by 
some  recognised  as  still  operative.  See  DAyakrama-Sangraha,  Chap. 
VI.  paras.  11-14  (Stokes,  H.  L.  B.  510-11) ;  Smfiti  ChandrikA,  Chap. 
II.  Soc.  1,  paras  19,  20,  24,  compared  with  N&rada,  Pt.  I.  Chap.  IIL 
SI.  36,  40,  and  Pt.  II.  Chap.  XIII.  SI.  14,  15, 16 ;  and  as  to  the 
MithilA  doctrine  itself,  see  the  Viv&da  Chint&mani,  p.  309. 

(e)  12  M.  I.  A.  1. 
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under  the  Mit&k8har&  law  with  respect  to  moveable,  bnt  not  as  to 
immoyeable  property,  (a) 

4.  As  to  unequal  disposal  by  will,  the  law  of  wills  follows  the 
analogy  of  the  law  of  gifts,  (b)  **  and  one  leaving  male  descendants, 
may  [by  will]  dispose  of  self -acquired  property,  if  moveable,  subject 
perhaps  to  the  restriction  that  he  cannot  wholly  disinherit  any  one  of 
Buch  descendants.  In  the  Bithoor  case,  (c)  the  testator,  having  real 
as  well  as  personal  estate,  made  an  unequal  distribution  of  both 
amongst  his  sons,  and  his  legal  power  to  do  so  was  affirmed  by  this 
Committee."  (d) 

5.  The  fact  that  a  sale  as  to  a  small  proportion  was  made  for  im- 
moral purposes  will  not,  even  as  to  ancestral  property,  vitiate  it  as 
against  the  sons,  (e)  Sons  unborn  at  the  time  of  a  sale  have  no 
locus  standi  afterwards  to  impeach  it.  (/) 

{a)  See  Mit.  Chap.  I.  Sec.  I.  paras.  21,  27;  Vyav.  May.  Chap.  IV. 
Sec.  I.  para.  5 ;  Viramit.  Tr.  p.  74,  55,  68.  A  son's  alienation  without 
his  father's  consent  was  held  invalid,  8heo  Rutttm  Koonwar  v.  Govt 
Bekaree  Bkukut  et  al,  7  CW.  K,  449.  And  a  son  has  a  right  during 
the  lifetime  of  his  father  to  set  aside  an  alienation  of  ancestral  pro- 
perty made  without  his  consent,  Aghory  Ram  Sarag  Singh  v.  J. 
Cochrane  et  al,  5  Beng.  L.  B.  14  Appx. 

Alienation  of  property  with  assent  of  undivided,  without  assent 
of  divided  sons,  was  held  valid,  Tirbegnee  Doobey  ei  al  v.  Jutta 
Shunker  ei  al,  Agra  S.  D.  A.  R.  for  1862,  p.  71. 

So  alienation  by  an  uncle  without  assent  of  his  nephew,  Oopall  Dutt 
Pandey  et  al  v.  GopaUal  Misser,  Calc.  S.  D.  A.  R.  for  1859,  p.  1314, 

(6)  Joiindra  Mohan  Tagore  v.  Ganendra  Mohan  Tagore,  9  Beng.  L. 
E.  atp.  398C.  R.  (P.  C.) 

(c)  Nana  Narain  Rao  v.  Haree  Pv/nth  Bhao  et  al,  9  M.  I.  A.  96. 

(d)  P.  C.  at  12  M.  I.  A.  p.  38;  see  above,  pp.  713,  721,  667  ss; 
Lakshmibm  v.  Ganpat  Moroha,  5  Bom.  H.  C.  R.  135  O.  C.  J ;  Bk.  I. 
Chap.  II.  Sec.  14,  I.  A.  4,  Q.  9;  2  Str.  H.  L.  407  (as  to  a  widow's 
will) ;  Narottam  v.  Narsandas,  3  Bom.  H.  C.  R  6  A.  C.  J ;  Lakshman 
Dada  Naik  v.  Ramachandra  Dada  Naik,  I.  L.  R.  1  Bom.  561.  In 
appeal  the  Privy  Council  decided  that  ancestral  property  could  not 
be  alienated  as  against  a  co-sharer  (a  son)  by  will,  L.  R.  7  I.  A.  181. 
See  above,  p.  288 ;  Bhagvan  Dtdlabh  v.  Kala  Shankar,  I.  L.  B.  1  Bom. 
641,  for  a  nuncupative  will. 

(e)  Though  their  assent  is  generally  requisite.  Steele,  L.  C.  58,  68, 
404,  210. 

(/)  S.  A.  No.  124  of  1876,  Kastur  Bhavani  v.  Appa  and  Sitaram, 
Bom.  H.  C.  P.  J.  F.  for  1876,  p.  162.    See  Bk.  11.  Chap.  I.  Sec.  1,Q.  8. 
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SECTION  3.— THE  MOTHER'S  SHARE. 

Q.  1. — A  man  had  two  sons.  He  proposed  that  his  pro* 
jrty  should  be  divided  into  three  shares,  two  to  be  assigned 
I  the  sons,  and  one  to  himself.  The  division  was  carried 
to  effect  to  a  certain  extent.  The  sons,  however,  dis- 
preed  and  prevented  the  division  from  being  fully  enforced, 
heir  mother  held  with  the  elder  son,  and  the  father  with 
le  younger.  The  elder  son  has  sued  the  younger  for  one- 
Jf  of  the  father's  property.  The  father  states  that  he  is 
<  liberty  to  dispose  of  his  property  in  any  manner  he 
eases.     Is  there  any  legal  objection  to  the  claim  ? 

4. — The  father  divided  his  property  into  three  shares, 
it  it  would  have  been  more  in  accordance  with  the  Sastra 
id  he  divided  it  into  four  shares,  three  to  be  assigned  as 
)ove,  and  one  to  his  wife.  The  original  acquirer  is,  how- 
''er,  at  liberty  to  dispose  of  his  property  in  any  way  he 
ies.  The  elder  son,  therefore,  has  no  right  to  sue  the 
)unger  for  an  equal  share  of  the  patrimony. 
Ahmednuggiiry  April  28th,  1847. 

AuTHORrriEs.— (*1)  Mit.  Vyav.  f.  48,  p.  2,  1. 10  {see  Bk.  II.  Chap. 
Sec.  2,  Q.  4) ;  (2)  Mit.  Vyav.  f.  47,  p.  2, 1.  3  :— 

**  If  he  make  the  allotments  equal,  his  wives,  to  whom  no  separate 
operty  has  been  given  by  the  husband  or  father-in-law  must  be 
Qdered  partakers  of  like  portions.  (Mit.  Chap.  I.  Sec.  2,  para.  8 ; 
okes,  H.  L.  B.  379). 

(3)  Mit.  Vyav.  f,  50,  p.  1, 1.  11  :— 

"  The  first  text  *  When  the  father  makes  a  partition,  Ac.'  (Sec.  11. 
[.)  refers  to  property  acquired  by  the  father  himself.  So  does  that 
lich  ordains  a  double  share  : '  Let  the  father,  making  a  partitioo, 
serve  two  shares  for  himself.'  The  dependence  of  sons,  as  aflBrmed 
the  following  passage,  *  While  both  parents  live,  the  control 
mains,  even  though  they  have  arrived  at  old  age,'  (a)  mast  relate 

(a)  This  passage  is  not  translated  quite  correctly.  It  ought  to 
ind  thus  : — "  While  both  parents  live,  he  (the  son)  is  dependent, 
ough  he  may  have  arrived  at  old  age."  Colebrooke  says,  "The 
wer  of  giving  is  not  restrained,  unless,  in  the  case  of  land,  the 
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to  effects  acquired  by  the  father  and  the  mother.  This  other 
passage,  *  They  have  not  power  over  it  (the  paternal  estate)  while 
their  parents  live,'  must  also  be  referred  to  the  same  subject."  (Mit. 
Chap.  I.  Sec.  5,  para.  7;  Stokes,  H.  L.  B.  392.) 

Bemabk. — The  mother  is  entitled  to  a  share  (Auth.  1),  and  a 
division  made  by  the  father,  without  taking  into  account  her  rights, 
is  liable  to  re-adjustment  (Auth.  2).  (a)  Under  the  Hindii  law  the 
&ther  cannot  directly  divide  his  property  in  any  way  he  likes. 
Considerable  restrictions  are  placed  on  his  power  even  as  to  self- 
acquired  property,  by  the  Mit.  Chap.  I.  Sec.  2.  (6)  The  decisions  of 
the  English  Courts,  however,  allow  it  as  to  self-acquired  property, 
relying  on  a  passage  (c)  which  the  S&stri  also  in  this  answer  appears 
to  understand  as  conferring  the  power.  The  eldest  son  cannot 
enforce  a  partition  of  his  father's  self-acquired  property  (Auth.  3). 


CHAPTER  II. 

PARTITION  BETWEEN  OTHER  COPARCENERS. 
SECTION  1— BETWEEN  BROTHERS. 

Q.  1. — Would  it  be  lawful  for  brothers  to  divide  their  pro- 
perty, when  the  son  of  a  deceased  brother  is  a  minor  ? 

A — ^Yes. — Tanna,  December  2l8ty  1858. 

AuTHORims.—  (1)  Yiram.  f.  170,  p.  1,  L  1 ;  (2)  f.  182,  p,  1, 1. 1 ;  (3) 
f.  181,  p.  2, 1. 16  (we  Bk.  II.  Chap.  I.  Sec.  1,  Q.  7) ;  (4)  Mit.  Vyav. 
f.  46,  p.  2, 1. 14. 

Bemabks.^1.  See  2  Str.  H.  L.  362. 

2.  In  the  absence  of  unfairness,  infants  are  bound  by  a  division 
in  which  they  were  represented  by  their  mother  as  guardian.  But  a 
partition  cannot  ordinarily  be  demanded  on  their  behalf,  {d) 

owner  having  male  issue  living,  or,  in  that  of  the  whole  property, 
leaving  the  family  destitute."  2  Str.  H.  L.  6,  9,  10. 

(a)  See  Introd.  §  4  p,  and  below,  Chap.  II.  Sec.  2,  Q.  3. 

(6)  See  also  Colebrooke,  Dig.  Bk.  V.  Chap.  I.  T.  27. 

(c)  Mit.  Chap.  I.  Sec.  5,  para.  10;  Stokes,  H.  L.  B.  393. 

(d)  See  Lakshmibai  v.  Ganpai  Moroha  et  al,  4  B.  H.  C.  R.  153  0.  C. 
J.  i  2  Str.  fl.  L.  310.    See  also  Introd.  to  Bk.  II.  §  4  c.  3,  p.  672. 
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Q.  2. — Of  four  brothers  the  existence  of  two  cannot  be 
ascertained.  Can  the  remaining  two  divide  their  property 
equally  between  them  ? 

A. — They  cannot  do  so.     The  absent  brothers  will  be 
entitled  to  their  shares^  whenever  they  may  claim  them. 
Dharwar,  March  SUt,  1867. 

Authorities.— (1)  Mit.  Vyav.  f.  49,  p.  1,  1.  10;  (2)  Viramitrodaya, 
f.  181,  p.  2, 1.  16  {see  Bk.  II.  Chap.  I.  Sec.  1,  Q.  7). 

REMAfiK.-*The  absence  of  the  two  brothers  is  no  bar  to  the 
division  of  the  estate.  Their  shares  should,  however,  be  set  apart 
and  kept  intact.  See  Nanaji  y.  Tukaram,  (a)  the  decision  in  which, 
however,  was  based  on  the  plaintiff's  having  been  turned  adrift 
within  the  statutable  period.  (6) 


Q.  3. — ^There  are  three  brothers.  One  of  them  is  absent 
in  a  distant  part  of  the  country.  The  two  are  in  possession 
of  the  property.  One  of  them  claims  one-half  of  it.  Can 
he  have  so  mach  ?  Can  the  fact  of  the  absentee  being  a 
bachelor  or  married  have  any  effect  on  the  division  ? 

A. — 'If  a  brother  is  not  married,  the  expenses  of  his  mar* 
riage  should  be  defrayed  from  the  common  stock,  (c)  The 
remainder  will  be  divided;  one  brother  has  no  right  to 
demand  one-half  of  the  property,  merely  because  another  is 
eA)seiit,—^Ahmednuggur,  July  26th,  1848. 

Authority.— 5ee  the  preceding  case,  and  also  the  remark  on  it. 

Q.  4. — A  deceased  man  has  left  two  sons,  one  of  them  has 
one  son  and  the  other  has  two.  How  should  the  property 
be  divided  among  them  ? 

A. — The  father  of  the  two  sons  should  take  one-half  of 
the  property  and  equally  divide  it  between  his  two  sons. 
The  father  of  the  one  should  take  the  other  half. 
Dharwar,  January  8th,  1852. 

(a)  R.  A.  No.  46  of  1871,  Bom.  H.  C.  P.  J.  F.  for  1871. 

(6)  See  also  2  Str.  ^.  L.  396,  327;  Colebrooke,  Dig.  Bk.  V.  T. 
394;  Vyav.  May.  Chap  IV.  Sec.  4,  para.  2J? ;  Stokes,  H.  L.  B-  54; 
Introd.  to  Bk.  II.  §  4  c.  4,  p.  676. 

(c)  See  Steele,  L.  C.  404. 
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Authority.— *Mit.  Vyav.  f.  47,  p.  2, 1. 14  :— 

"  Let  sons  divide  equally  both  the  effects  and  the  debts  after  [the 
demise  ofj  their  two  parents. 

"[After  their  two  parents].  After  the  demise  of  the  father  and 
mother;  here  the  period  of  the  distribution  is  shown.  [The  sons.] 
The  persons, '  who  make  the  distribution,  are  thus  indicated. 
[Equally.]  A  rule  respecting  the  mode  is  declared  :  in  equal  shares 
only  should  they  divide  the  effects  and  debts."  Mit.  Chap.  I.  Sec.  3, 
paras.  1  and  2  (Stokes,  H.  L.  B.  381). 

Bbmark. — If  the  sons  of  the  second  brother  demand  a  division  of 
their  father's  ancestral  estate,  his  portion  must  be  divided  into  three 
shares,  one  for  the  father  and  one  for  each  son. 


Q.  5. — A  man  was  granted  a  piece  of  land  as  a  charity. 
The  grantee  is  now  dead,  and  the  land  is  in  the  possession 
of  one  of  his  sons.  The  other  son  has  instituted  a  suit 
against  his  brother  for  the  recovery  of  one-half  of  the  land 
as  his  share  of  the  property.  The  question  is  whether  land 
granted  as  a  charity  is  divisible  ? 

A. — ^If  the  land  was  the  property  of  the  father  and  if  it 
has  not  been  alienated  by  him,  his  sons  will  be  entitled  to 
equal  shares  of  the  property. — Surat,  August  2l8t,  1845. 

Authority. — ♦  Mit.  Vyav.  f.  47,  p.  2,  1.  14  {see  the  preceding 
question). 

Beuabks. — ^The  answer  is  right  only  under  the  supposition  that  the 
land  was  not  given  for  some  particular  purpose,  e.  g.  the  continual 
performance  of  an  Agnihotra.  If  such  a  condition  had  been  attached 
to  the  gift,  the  eldest  son,  who  alone  would  be  entitled  to  perform 
the  ceremonies,  would  also  alone  inherit  the  land.  This  rule  follows 
from  the  maxim,  that  "  whatever  has  been  given  for  religious 
purposes  must  be  used  for  the  stated  purposes  only."  (a)  Places  of 
worship  and  sacrifice  are  not  divisible.  The  parties  are  entitled 
only  to  their  turns  of  worship,   {b)    The  Courts  have  recognized 

(a)  Yyav.  May.  Chap.  IV.  Sec.  7,  para.  23  ;  Stokes,  H.  L.  B.  79. 
Qaod  divini  juris  est  id  nullius  in  bonis  est.  Sec.  De  Divis.  Rer.  Di. 
U  I.  Ti.  YIII.  Fr.  VI.  §  2. 

(h)  Anund  Moyee  Chowdhrain  et  al  v.  BoykatUnath  Roy,  8  C.  "W. 
B.  193,  C.  R. ;  Miiia  Kunth  v.  Neerunjun,  14  Beng.  L.  R.  166,  and  $ee 
108  H 
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Hegality  of  a  dealing  with  religions  endowments,  which  by 
iucing  strangers  would  make  the  worship  impracticable  or 
wise  defeat  the  purpose  of  the  founder,  but  this  objection 
not  generally  apply  to  alienations  within  the  family  designated  ai 
nish  worshippers,  (a) 


6. — ^A  man  died^  leaving  two  widows,  who  live  sepa- 
y.     The  one  has  one  son  and  the  other  has  two.    How 

the  property  of  the  deceased  be  apportioned  between 
wo  widows  on  account  of  their  respective  sons, 

— ^The  property  should  be  divided  into  as  many  equal 
3S  as  the  number  of  the  sons,  and  each  mother  should^ 
3r  capacity  of  guardian,  take  as  many  of  them  as  the 
ber  of  her  sons. — Khandeshy  December  16th,  1858. 
THORnnr. — *  Vyav.  May.  p.  97, 1.  7  : — 

rihaspati  gives  this  apposite  example,  '*  Among  brothers,  who 
)ual  in  class,  but  vary  in  regard  to  the  number  [of  sons  pro- 
l  by  each  mother],  the  shares  of  the  heritage  are  allotted  to  the 
I  [not  to  their  mothers"].  (Maytlkha,  Chap.  IV.  Sec.  4,  para.  26; 
is,  H.  L.  B.  54). 

MARKS. — 1.  Widows  have  no  right  to  their  husband's  estate 
g  the  life-time  of  their  sons,  and  it  is,  therefore,  impossible  that 
artition  should  be  made  through  them.  But  if  a  man  leave  two 
ree  wives,  who  have  an  equal  number  of  sons  who  are  minors, 
Distances  may  arise,  which  make  a  division  into  two  or  three 
s  more  advantageous  than  one  into  many,  and  in  that  case  the 
&  law  is  not  opposed  to  a  "division  according  to  mothers." 
if  the  sons  be  unequal  in  number,  a  proportional  allotment 
t  be  made,  (b)    This  appears  to  be  the  sense  in  which  Nllakan- 

bhe  case  of  Nohkissen  Mitter  v.  Hurriachunder  Miiter,  East's 
3  of  Cases,  2  Morley's  Digest,  p.  146. 

Rajah  Vurmah  Valia  v.  Ravi  Vurmah  Kunhi  Kutty,  I.  L.  B. 
id.  235  ;  Manchdrdm  v.  Prdnshankar,  I.  L.  R.  6  Bom.  2d8; 
sh  Moreshwar  v.  Prabhakar  Sakharam,  Bom.  H.  C.  P.  J.  F. 

p.  181 ;  Antintha  Tirtha  Chariar  v.  Ndgamuthu  Ambalagaren, 
R.  4  Mad.  200 ;  ^itarambhat  v.  Sitaram  Gatiesh,  6  Bom.  H.  0. 

0  A.  0.  J. 

According  to  Ellis,  2  Str.  H.  L.  176, 355, 357, 425,  a  true  patni- 

1  prevails  among  some  classes  in  Madras,  an  equal  share  being 
ed  to  the  family  by  each  wife.    Colebrooke  approves  this  where 
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th»  took  the  passage  of  Brihaspaii.  and  Yy^sa,  quoted  by  him. (a) 
In  any  other  sense  Patnibh&ga  would  probably  not  be  recognized.(*) 

2.  The  widows  are,  however,  entitled  to  a  share  each.  A  claim 
for  partition  must  on  this  account  be  scrutinized,  not  granted  as  of 
coarse  while  the  children  are  minors,  as  by  delay  their  portions  may 
improve.  A  kind  of  patnibhftga  would  arise  in  the  way  suggested 
by  Jagann&tha,  (c)  by  equal  division  according  to  the  number  of  all 
wives,  and  then  a  subdivision  of  the  portions  falling  to  all  bom  of 
the  same  mother,  by  their  number  plus  one,  so  as  to  afford  her  a 
share  equal  to  each  of  her  own  sons,  (d)  In  this  way  each  son's 
share  would  be  larger  in  proportion  as  he  had  more  uterine  bro- 
thers, {e)  This  seems  to  agree  with  the  Sftstri's  opinion  and  with  the 
Vyav.  May.  The  passages  determining  the  shares  of  wives  having 
sons,  when  their  husband  distributes  the  property,  seem  to  admit  of 
a  corresponding  construction.  (/)  The  rule  had  reference  origin- 
ally, it  would  seem,  to  sons  by  mothers  of  different  castes,  but  this 
cause  of  difference  no  longer  operates,  (g) 

In  the  case  (a  Bombay  case)  at  2  Str.  H.  L.  404,  there  would  seem 
to  have  been  a  partition,  whereby  one  of  two  widows  was  allotted 
her  own  share  only,  she  being  the  mother  of  a  daughter  but  not  of 

it  is  supported  by  custom.  See  Coleb.  Dig.  Bk.  V.  T.  69,  62.  But 
«ee  also  T.  63,  which  prescribes  equal  shares  for  all  sons  of  equal 
class. 

A  similar  custom  in  the  Panjab  is  noted ;  Tupper,  Panj.  Oust.  Law, 
Vol.  I.  pp.  72,  78.  The  tribes,  however,  appear  to  be  Mahomedans 
by  faith,  though  they  follow  some  HindA  usages. 

(a)  May.  Chap.  IV.  Sec.  4,  para.  25;  Stokes,  H.  L.  B.  54.  See  also 
Colebrooke,  Dig.  Bk.  V.  T.  62,  63. 

(b)  Moottootengadachellasaurmy  v.  Toomhayasaumiy  et  dl,  M.  S.  D. 
A.  R.  for  1849,  p.  27. 

(c)  Vide  Coleb.  Dig.  Bk.  V.  T.  89. 

(d)  Mothers  take  shares  according  to  the  shares  of  their  sons, 
Vlram.  Tr.  pp.  79,  80.  Vishnu,  cited  by  Varadr&ja  (by  Burnell),p.  19; 
80  also  D&yakrama-Sangraha,  Chap.  VII.  p.  2,  quoting  Bf  ihaspati ; 
Stokes,  H.  L.  B.  513. 

(€)  See  Coleb.  Dig.  Bk.  V.  T.  89,  Comm. 

(/)  Mit.  Chap.  I.  Sec.  2,  para.  9 ;  Stokes,  H.  L.  B.  379;  Vyav,  May. 
Chap.  IV.  Sec.  4,  para.  18 ;  Und.  62. 

ig)  Coleb.  Dig.  Bk.  V.  T.  86,  Comm. 


Digitized 


by  Google 


PARTITION.  [BK.ii,CB.n,  ■.1,0.8. 

n,  while  *^the  remainder  was  given  to  her  co-widow  and  the  two 
by  her.  In  an  ordinary  partition  step-mothers,  thoogh  sonless. 
entitled  to  equal  shares,  (a) 


.  7. — A  person  of  the  goldsmith  caste  had  two  wires, 
of  whom  has  three  sons  and  the  other  one.  How  should 
ancestral  property  be  divided  among  them  ? 

. — A  larger  share  being  alloted  to  the  eldest,  the  rest 
lid  be  equally  divided  among  the  other  three. 
Sholapore,  January  17 Ih,  1846. 

FTHORITIES.— (1)  Vyav.  May.  p.  97, 1.  7  {see  the  preceding  qnes- 
;  (*2)  Mit.  Vyav.  f.  48,  p.  1, 1.  8  (Bk.  II.  Chap.  I.  Sec.  2,  Q.  3); 
f.  47,  p.  2, 1. 14  (Bk.  II.  Chap.  II.  Sec.  1,  Q.  4). 

1MA.RKS. — 1.  The  eldest  does  not  receive  any  larger  share  than 
»thers.  (Auth.  2.) 

The  estate  must  be  divided  into  six  equal  shares,  as  the  mothers 
ve  shares  as  well  as  the  sons.  (Auth.  3.)  According  to  some 
3rs  quoted  by  Jagann4tha,  the  passage  of  Ydjiiavalkya  relates 
to  souless  wives,  {b)  but  this  does  not  seem  to  be  the  accepted 
y,  now  that  une(iual  partition  is  abolished. 


8. — There  are  three  brothers,  of  whom  one  is  unmar- 
A  house  belonging  to  their  father  is  to  be  divided 
ig  them.  The  question  is,  whether  it  should  be  equally 
led  among  the  three,  or  whether  the  whole  or  a  large 
of  it  should  be  given  to  the  unmarried  brother  ?  An- 
r  question  in  connection  with  this  case  is,  whether  an 
'  son  can  mortgage  his  house  during  the  lifetime  of  his 
ler? 

— If  a  brother  is  unmarried,  a  sum  suflScient  to  defray 
3xpenses  of  his  marriage  should  be  first  set  aside  from 

Mit.  Chap.  I.  397,  Sec.  7,  para.  1  (Stokes,  H.  L.  B.  397);  Vyav. 
Chap.  IV.  Sec.  4,  pi.  19  {Ih.  52);  Colcb.  Dig.  Bk.  V.  T.  83,  Si 
omm.,  where  the  string  of  arguments  and  distinctions,  that 
m&tha  at  last  rejects,  must  not  be  mistaken  for  his  own. 
Coleb.  Dig.  Bk.  V.  T.  83,  84,  Comra. 
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the  common  property,  and  then  the  rest  equally  divided 
among  them.  If  the  property  is  just  sufficient  for  the  ex- 
penses of  the  marriage,  the  whole  may  be  set  aside  for  the 
porpose.  (a)  The  house  cannot  be  mortgaged  without  the 
consent  of  all  the  brothers  having  a  share  in  it.  The  consent 
of  the  mother  is  not  required.  If,  however,  some  of  the 
brothers  are  absent,  and  the  money  is  required  for  an  urgent 
necessity  of  the  family,  one  of  them  can  mortgage  the  house.  (6) 
Poona,  August  lOth^  1851 . 

AuTHORrriEs.— (1)  Mit.  Vyav.  f.  69,  p.  1.  1.  8;  (2)  f.  47,  p.  2,  1. 
10;  (3)  f  46,  p.  2, 1. 11 ;  (^4)  f.  61,  p.  1, 1.  7  (see  Bk.  II.  Chap.  II. 
Sec.  2,  Q.  1) ;  (5)  f.  46,  p.  2, 1.  11  :— 

•*  If  any  of  the  brethren  be  uninitiated  when  the  father  dies,  who 
is  competent  to  complete  their  initiation  P  The  author  replies : 
*  Uninitiated  brothers  should  be  initiated  by  those  for  whom  the 
ceremonies  have  been  already  completed.* 

"  By  the  brethren,  who  make  a  partition  after  the  decease  of  their 
father,  the  uninitiated  brothers  should  be  inititated  at  the  charge  of 
the  whole  estate."  Mit.  Chap.  I.  Sec.  7,  paras.  8  and  4  (Stokes,  H.  L 
B.  398). 

Bemarks— 1.  Compare  also  the  rules  of  N&rada  IWlyavibhiga,  Chap. 
XIII.  vs.  33  and  34.  (c) 

2.  As  to  the  concurrence  of  all  the  coparceners  -being  necessary, 
tee  the  Introd.  to  this  Book,  pp.  600,  603.  (d) 


Q.  9. — (1).  Three  daughters  of  one  and  one  of  another 
brother  were  married  when  the  family  was  undivided.  After- 
wards, when  they  separated,  the  brother,  whose  one  daughter 
only  was  married,  objected  to  his  brother's  taking  an  equal 
share  of  the  family  property  on  the  ground  of  a  large  expense 

(o)  Steele,  L.  C.  pp.  67,  404. 

(6)  See  Steele,  L.  C.  pp.  399.  400. 

(c)  The  joint  property  must  provide  for  the  weddings  of  the  un- 
married brothers  and  sisters  amongst  Siidras,  2  Str.  H.  L.  354. 

(d)  In  the  Panjab  the  consent  of  all  the  co-sharers  is  generally 
^Bential  to  a  gift  of  even  less  than  the  donor's  share»  Panj.  Cust. 
Law,  Yol.  II.  p.  167. 
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ig  been  thrown  upon  the  resources  of  the  family  by  the 

iages  of  his  three  daughters-   Is  this  a  proper  objection  f 

Id  the  brother^  whose  three  daughters  were  married^ 

a  smaller  share  of  the  property  ? 

I     Suppose  the  case  stands  as  follows  : — Three  daugh- 

of  one  brother  were  married.     After  this,   the   other 

ler  became  separate   and  got  his   daughter  married. 

Q  the  brothers  subsequently  came  to  actually  divide  the 

3rty,   the  father  of  one   daughter  proposed  that  the 

ase  which  he  had  incurred  on  account  of  the  marriage 

J  daughter  should  be  paid  to  him  from  the  property,  and 

it  should  then  be  equally  divided  between  them*    Is 

i  just  proposal  ? 

— (l)  The  brother,  whose  three  daughters  were  married 

Lg  the  union  of  the  family,  is  entitled  to  a  half  of  his 

r's  property* 

)     In  the  other  case,  the  proposal  made  by  the  father  of 

laughter  is  proper. — Sadr  Adalaty  June  22nd,  1825. 

bhority  not  quoted. 

HARKS. — 1.  The  correctness  of  para.  1  of  the  d&stri's  answer 

s  from  the  fact  that  the  duty  of  marrying  a  girl  lies  with  her 

The  second  part  of  the  answer  is  based  on  the  maxim  that  all 
ses  of  united  brothers  must  be  defrayed  out  of  the  family 
),  For  the  two  brothers,  though  one  '  became  separate/  still 
members  of  a  nnited  family,  because  a  partition  of  the  estate 
ot  taken  place,  (a) 

10. — A  lunatic  has  a  son  and  a  wife.  Can  his  brother, 
is  not  separated  from  him,  claim  the  share  of  a  certain 
9rty,  to  which  the  lunatic  is  entitled  ? 
— A  man,  who  is  blind,  lame,  mad,  &c.,  forfeits  his  right 
share  of  the  family  property,  but  a  son  of  such  a  person, 
t  labouring  under  a  similar  disqualification,  can  claim 
hare  due  to  his  father. — Tanna,  February  24th,  1853. 

See  Colebrooke,  Dig.  Bk.  V.  T.  136,  373 ;  and  Jagann&tha'i 
nentary,  2  Str.  H.  L.  394. 
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Authorities.— (1)  Mit.  f.  60,  p.  1, 1.  13;  (2)  f.  60,  p.  2, 1.  8:— 

"  Bat  their  (the  lame,  blind,  &c.,  man's  sons,)  whether  legitimate, 
or  the  offspring  of  the  wife  by  a  kinsman,  are  entitled  to  allotments , 
if  free  from  similar  defects."  (Mit.  Chap.  II.  Sec.  10,  para.  9;  Stokes, 
H.  L.  B.  457.) 

Bemabk. — See  Introd,  to  Bk.  I,  "Pebsons  disqualipied,  Ac."  In 
the  case  of  Koer  Sheopershad  Narain  v.  The  Collector  of  Monghyr  et 
al,  (a)  it  is  said  that  an  idiot,  thoagh  excluded  from  inheritance, 
may  take  by  conveyance.  The  source  of  the  disabled  member's  title 
therefore  is  of  importance. 


Q*  11. — Is  an  elder  brother  entitled  to  the  right  side  of  a 
house  whether  it  be  of  a  more  or  less  value,  or  should  he 
receive  a  share  which  is  equal  in  point  of  value  on  whatever 
side  it  might  be  ? 

A. — It  is  a  custom  to  assign  the  right  side  of  a  house  to 
the  elder  brother.  It  will  rest  with  the  Court  to  decide  how 
&r  the  custom  should  be  respected. 

Ahmednuggur,  July  29th,  1848.  (b) 


Q.  12. — ^A  deceased  man  has  left  two  sons.  They  are 
engaged  in  a  dispute  regarding  the  division  of  a  house. 
Their  father  has  not  left  any  writing  as  to  the  side  of  the 
house  on  which  each  of  his  sons  should  take  his  share  of  it. 
The  question  is,  whether  the  share  of  the  elder  son  should 
be  on  the  right  side  of  the  bouse  ? 

A. — The  usage  allows  the  elder  son  to  have  his  share  on 
the  right  side,  but  in  the  book  called  "  Sintiratnakara/'  it  is 
stated  that  the  elder  brother  should  have  his  residence  on 
the  western  side  of  a  house.  The  western  part  of  the  house 
therefore  should  be  assigned  to  the  elder  brother. 
Poona,  Ay  gust  22nd,  1853. 

(a)  7  C.  W.  B.  6  C.  B. 

(6)  Similar  answers  were  received  from  BtUnagherry,  December  I7th, 
1869;  Poona,  December  loth,  1869;  Tanna,  March  9th,  1860. 


Digitized 


by  Google 


824  PAETinON.  [bk.  II,  CH.  n,  8, 2,  <t.  1. 

Q.  13. — There  are  four  shares  in  a  house,  three  belong  to 
the  sons  and  the  fourth  to  their  mother.  On  what  side  of 
the  house  should  the  second  son  have  his  share  ? 

A, — There  are  no  provisions  in  the  Sutras  on  the  sub- 
ject.— Butnagherry,  November  23rd,  1846, 


SECTION  2.— THE  MOTHER  AND  SON. 

Q,  1. — If  a  mother  and  her  son  do  not  wish  to  live  toge- 
ther as  an  undivided  family,  can  the  mother  claim  a  share  ? 

A, — If  the  property  is  ancestral  or  acquired  conjointly  by 
the  mother  and  her  son,  it  should  be  equally  divided  between 
them.  The  mother  should  support  herself  from  the  proceeds 
of  her  share,  but  cannot  dispose  of  it  by  gift  or  sale.  On  her 
death  her  son  will  inherit  it. 

Butnagherry,  October  27tt,  185h 

AuTHOBiTY. — Mit.  Vyav.  1.  51,  p.  1, 1.  7  : — 

"  Of  heirs  dividing  after  the  death  of  the  father,  let  the  mother 
also  take  an  equal  share."  (Colebrooke,  Mit.  Chap.  I.  Sec.  7,  para.  1; 
Stokes,  H.  L.  B.  397.) 

Remabks. — 1.  The  text  shows  only  the  right  of  the  mother  to  a 
share,  in  case  a  partition  is  made,  bat  not  her  right  to  demand  a 
partition.  The  latter  right  does  not  exist,  and  it  wonld  therefore 
seem  that  in  the  case  in  question,  where  there  is  only  one  son,  she 
cannot  ask  for  a  division,  (a)  So  too,  though  sons  acquire  a  right  in 
their  mother's  property  by  birth,  they  cannot  exact  a  partition  of  it 
during  her  life.  (6)  If  a  partition  should  be  made  the  mother  takes 
a  share  equal  to  her  son's,  (c) 

2.  As  to  the  nature  of  the  mother's  estate  in  the  portion  allotted  to 
her,  see  2  Str.  H.  L.  294,  383,  where  Colebrooke  shows  that,  accord- 
ing to  the  Mit4kBhar/l,  there  is  an  absolute  assignment  of  a  share,  not* 
a  mere  setting  apart  of  a  maintenance,  though  maintenance  be  the 

(a)  See  also  Introd.  to  Bk.  II.  §  3  a.  "Rem.  2 ;  and  §  4  c.  Rem.  5. 

(6)  Viram.  Tr.  p.  228. 

(c)  So  too  does  a  grandmother.  The  same  rale  applies  in  the  case 
of  an  adopted  son.  See  Thukoo  Baee  v.  Ruma  Baee  Bhide,  2  Borr. 
R.  488. 
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•bject  of  the  assignment,  (a)  In  the  case  at  2  Str.  H.  L.  404,  the 
84stri's  opinion  has  not  been  preserved.  The  English  scholars, 
consalted  by  Sir  T.  Strange,  seem  not  to  have  been  able  to  make  up 
their  minds  as  to  the  law  of  the  Mit&k8har&  on  the  point  submitted 
to  them.  The  allottoent  to  the  mother,  however,  is  by  Mit.  Chap.  I. 
Sec.  7,  pi.  2  ss,  (6)  put  on  the  same  footing  precisely  as  that  assign* 
«dto  a  daughter,  in  which  it  has  never  in  Bombay  been  contended 
that  a  full  ownership  does  not  subsist ;  and  Chap.  II.  Sec.  1,  pi.  81, 
32,  (c)  use  the  analogy  of  the  complete  ownership  arising  to  the 
mother,  on  a  partition,  as  an  argument  for  the  widow's  sole  succes- 
•ion,  when  no  son  is  left  to  share  the  property  with  her.  {d) 


Q.  2. — Can  a  son  and  his  mother  divide  the  family  proper- 
ty between  themselves  ? 

A. — The  Sistra  declares  that  if  sons,  after  the  death  of 
their  father,  should  divide  their  property,  a  share  of  it,  equal 
to  that  which  is  taken  by  each  of  the  sons,  shoald  be  allotted 
to  their  mother. 

AlimednuggnTy  November  29^ft,  1855. 

Authorities.— (1)  Mit.  Vyav.  f.  47,  p.  2, 1.  13 ;  (2)  f.  26,  p.  2, 1.  9 ; 
(3)  f.  46,  p.  1,  1.  9;  (4)  f.  46,  p.  2, 1.  14 ;  (6)  f.  61,  p.  1,  1.  7  («ee  the 
preceding  question) ;  (6)  Mit.  Ach&ra,  f.  12,  p.  1,1.  4 ;  (7)  Vyav. 
May.  p.  175, 1.  8. 

Q.  3. — Three  sons  of  a  man  became  separate  and  received 
their  shares  of  the  common  property.  They  did  not,  however, 
set  apart  a  share  for  their  mother.  Can  the  deed  of  division 
framed  by  the  sons  be  considered  valid  ? 

A. — The  deed  of  division  may  be  considered  valid,  but  the 
sons  shoald  be  obliged  to  give  a  share  to  their  mother. 
Rutnagherry,  June  I2th,  1851. 

Authorities.— (1)  Mit.  Vyav.  1.  47,  p.  2, 1.  13;  (2)  f.  51,  p.  1, 1.  7 
(•ce  the  first  question  of  this  Section) ;  (3)  Vyav.  May.  p,  90,  1.  2,  3. 

RncARi:.— See  Introd.  to  Bk.  II.  §  4  E,  and  also  pp.  303,  777,  780. 

(a)  See  also  Coleb.  Dig.  Bk.  V.  T.  87,  Comm." 
{b)  Stokes,  H.  L.  B.  397. 
(c)  Stokes,  H.  L.  B.  436. 

{d)  See  the  Introd.  to  Bk.  II.  "  Rights  ajid  Duties  a^rising   ok 
PiRTmoN,"  and  Bk.  L  Chap.  II.  Sec.  6a,  Q.  6. 
104  b 
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Q.  4. — In  order  to  recover  the  amount  of  a  decree  paBsed 
in  his  favour^  a  man  has  attached  a  house  of  his  debtor. 
Ihe  house  was  once  the  property  of  the  debtor's  father.  The 
debtor's  mother  claims  the  removal  of  the  attachment  from 
a  half  of  the  house.  She  alleges  that  the  house  was  once 
her  husband's  property,  and  that  she  therefore  has  a  right  to 
one-half  of  it.  The  question  is,  whether  the  widow  of  the 
owner  of  the  house  has  a  claim  to  any  part  of  the  house  while 
her  sons  are  still  living  ?  and  if  so,  to  what  extent  ? 

A, — A  son  after  the  death  of  his  father  acquires  a  perfect 
right  to  his  property,  and  while  sons  are  alive,  the  widow  has 
no  claim  to  his  property.  She  cannot,  therefore,  claim  any 
share  of  the  house. — Sural,  December  I9th,  1850. 

Authorities.— Vyav.  May.  D&yabh&ga,  p.  83, 1.  7  (Stokes,  H.  L. 
B.  42);  Vyav.  May.  ?inAdftna,  p.  179,  1.  6  (Stokes,  H.  L.  B.  121). 

Remark. — Though  the  mother  cannot  claim  a  partition  of  the 
house,  still  she  has  a  claim  to  maintenance  out  of  the  family  proper- 
ty, (a)  extending  in  amount  to  a  son's  share,  (b)  It  seems  necessary, 
therefore,  that  her  rights  should  be  protected  against  the  creditors 
of  her  son  to  this  extent,  just  as  those  of  a  separated  brother 
would  be.  In  Ruttunchund  v.  Gholamun  Khan  (c)  it  was  held  that 
a  widow  of  one  of  three  undivided  brothers  has  no  such  right  to  a 
share  of  a  house,  the  joint  property  of  the  family,  as  to  prevent  an 
effective  sale  by  the  surviving  brothers,  and  Jivan  v.  Kasi  Ambia' 
das  (d)  was  decided  on  the  same  principle  (e) ;  but  the  Shol&poor 
6&stri  pronounced  against  the  validity  of  the  sale,  which  moreover 
was  by  one  brother  of  his  share  in  the  ancestral  family  house  to 

(a)  See  Introd.  to  Bk.  II.  Sec.  7  a.  1 6. 

(b)  Step* mothers  also  have  a  claim  to  maintenance  against  their 
step-sons,  taking  the  paternal  or  ancestral  estate,  2  Str.  H.  L.  315- 

(c)  N.  W.  P.  Rep.  for  1860,  p.  447. 

(d)  8  Harr.  172. 

(e)  A  widow  having  sued  a  mortgagee  from  her  son  for  a  decla- 
ration of  her  right  as  against  the  mortgaged  property  to  mainte- 
nance and  recoupment  of  her  daughter's  marriage  expenses,  it  was 
held  that  she  might,  under  her  general  prayer  for  relief,  be  awarded 
the  amount  to  which  on  these  accounts  she  should  be  found  entitled, 
8.  Nistarini  Doseee  v.  Mokhun  hall  Du(t  et  al,  17  C.  W.  R.  432. 
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anofeher  brother,  (a)  Sabjecfc  perhaps  to  the  right  of  widows  to 
residence,  partition  of  the  dwelling  may,  it  seems,  be  claimed  and 
enforced,  (b) 

SECTION  8.— BETWEEN  REMOTER  RELATIONS^ 

Q.  1. — One  of  two  brothers  left  the  country  and  died  40 
years  ago..  His  son,  who  grew  up  in  the  house  of  his  mater- 
nal uncle,  claims  from  his  paternal  uncle  a  share  of  his  move- 
able property. 

A — He  cannot  claim  a  share  of  whatever  his  uncle  may 
have  acquired  by  his  own  labour,  without  using  the  claimant's 
father's  means  for  its  acquisition. — Poona,  October  18th,  1845. 

AuTHORiTT.— ♦  Viramitrodaya,  f.  177,  p.  1,  1.  6.  See  Introd.  to 
Bk.  II.  §  3  A.  supra,  p.  654. 


Q.  2. — A  paternal  uncle  and  a  nephew,  who  were  united 
in  interests,  agreed  to  an  unequal  division  of  property  be- 
tween them.     Can  they  do  so  ? 

A. — If  the  nephew  has  taken  a  small  share  of  the  property 
from  his  uncle  and  given  him  a  deed  of  acquittance,  he  is  at 
liberty  to  do  so.  Ordinarily  he  is  entitled  to  an  equal  shai*e 
with  his  uncle. — Ahmednuggur,  Decemb&r  SOth,  1846. 

Authority. — *  Viramitrodaya,  f.  177,  p.  1,  1.  6.  See  Introd.  to 
Bk.  II.  §  3  A,  supra,  pp.  663,  654,  663. 

Q,  3; — Two  brothers  separated,  but  did  not  divide  their 
moveable  and  immoveable  property-  Can  the  son  of  one 
of  them  file  a  suit  for  a  share  of  the  common  property  ? 

A, — ^Yes,  he  can.  The  property,  acquired  during  the  time 
when  the  family  was  united  in  interest,  must  be  divided  into 
as  many  shares  as  the  number  of  brothers  owning  it.  If  one 
of  them  is  dead,  his  share  can  be  claimed  by  his  son  and 
grandson. — Eatnagherry,  January  20th,  1846. 

(a)  See  the  oases  cited  in  the  Introduction  to  Bk.  I.  page  252. 

(&)  HuUodhur  v.  Ramnath,  1  Marsh.  35.  The  occupation  of  a 
house  hy  a  widow  is  equivalent  to  notice  of  her  right  to  residence. 
Dalsukhram  v.  LaUubha,  Bo.  H.  G.  P.  J.  1883,  p.  106. 
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AuTHORiTT. — •  Viramitrodaya,  f.  177,  p.  1,  1.  7.  See  Introd.  to 
Bk.  II.  §  3  A.  supra,  p.  663,  654. 

Remark.— Cesser  of  commensality  is  a  strong  bat  not  conclasive 
evidence  of  partition,  (a)  A  question  of  limitation  or  prescription 
Would  now  in  some  cases  arise  under  Reg.  V.  of  1827,  and  the  suc- 
cessive Limitation  Acts  down  to  Act  XV.  of  1877-  {b)  See  Introd. 
to  Bk.  II.  Separation. 


Q.  4, — A  deceased  person  left  seven  sons,  of  these  three 
are  alive  and  four  dead.  Of  those  that  died,  three  have  left 
one  son  each  and  the  fourth  no  son.  The  deceased  father's 
property  consists  of  one  house  only.  How  should  each  of 
these  sons  bo  allowed  to  share  in  the  patrimony  ?  Can  the 
share  of  the  brother  who  died  without  leaving  a  son  be 
claimed  by  all  the  brothers  ?  Can  the  sons  of  the  brothers 
previously  deceased  claim  the  share  of  the  brother  who  has 
now  died  ?    If  so,  how  should  each  be  allowed  to  share  in  it  ? 

A. — It  appears  that  the  father  died  leaving  seven  sons, 
and  that  one  of  them  died  and  has  left  no  sons.  His  share 
should  be  equally  divided  by  the  surviving  brothers  and  the 
three  sons  of  the  deceased  brothers.  The  house  should  be 
considered  divided  into  six  shares,  and  one  share  should  be 
assigned  to  each  member  of  the  family. 
Broach,  September  7th,  1848. 

Authorities.— (*1)  Mit.  Vyav.  f.  50,  p.  1,  L  7  (see  Bk.  II.  Chap. 
1.  Sec.  1,  Q.  1) ;  (*2)  Viramitrodaya,  f.  177,  p.  1, 1.  6  (see  Introd.  to 
Bk.  II.  §  3  A.) 

Bemarr. — The  son  of  each  of  the  predeceased  brothers  succeeds  to 
his  father's  share,  (c) 

(a)  Musst.  Anundee  Koonwar  v.  Khedoo  Lai,  14  M.  I.  A.  412. 

(b)  According  to  the  Hind(l  Law,  the  right  to  demand  a  partition 
of  property  solely  possessed  continues  through  four  generations  of 
persons  present,  and  seven  of  absentees,  Moro  Vishvanath  et  al  v. 
Ganesh  Vithal  et  al,  10  Bom.  H.  C.  R.  444  ;  2  Str.  H.  L.  396  ;  see 
Steele,  L.  C.  219. 

(c)  See  Gungoo  Midi  v.  Bunseedhur,  IN.  W.  P.  R.  79 ;  Ihdjeetsing 
v.  She(munooh  Shhg,  1  Calc.  Sel.  R.  59  ;  Behi  Parshdd  et  al  v.  Tfeittur 
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Q.  5. — Two  brothers  paid  money  in  equal  proportions, 
and  received  a  house  in  mortgage.  They  subsequently  died, 
one  leaving  a  son  and  the  other  a  grandson.  Unequal  portions 
ofthe  house  had  however  passed  into  their  possession,  and 
the  question  is  whether  or  not  each  party  has  a  right  to  an 
equal  share  ? 

A, — ^Each  has  a  right  to  an  equal  share,  and  the  heirs  of  the 
mortgagees  may  divide  it  so. — Ahmednvggury  May  8th,  1851. 

Authorities.— (1)  Vtramitrodaya,  f.  177,  p.  1, 1.  6  (^ee  Introd.  to 
Bk.  IL  §  3  A.  Rem.  1) ;  (2)  Vyav.  May.  p.  89, 1. 2;  (3)  p.  169, 1.  6  ;  (4) 
p.  171,  L6;  (6)p.  96,1.  2. 


CHAPTER  III. 

MA.NNER  AND  LEGALITY   OP   PARTITION. 

SECTION  1.— DISPOSAL  OF  NATURALLY  INDIVI- 
SIBLE PROPERTY. 

Q.  1. — Can  a  village  held  on  In&m  tenure  be  divided  ? 

A. — Any  property,  which,  if  divided,  would  not  yield  equal 
profit,  may  be  enjoyed  by  each  of  the  co-sharers  in  rotation 
for  a  certain  fixed  period. — Dharwar^  September  14^A,  1852. 

AuTUoRmr. — YivAdabhangdrnava,  in  the  Chapter  called  Indivisible 
Property. 

Rbmaeks. — 1.  The  question  is  too  general  to  admit  of  an  exact 
answer.  For  it  is  not  clear  of  what  nature  the  In&m  grant  was. 
Usually  In&ms,  which  are  merely  tax-free  property,  or  which  consist 
in  the  Government  share  of  the  produce  of  the  land,  are  divisible 
either  by  an  actual  apportioning  of  the  land  or  by  a  division  of  the 
produce,  (a) 


Dial  el  al,  I.  L.  R.  1  All.  105;  Bhimul  Doss  v.  Choonee  LaU,  I.  L. 
B.  2  Calc.  379,  referring  to  Katama  Nat<ihiar  v.  The  Rajah  of  Shiva- 
gmga,  9  M.  I.  A.  at  p.  611. 

(«)  See  Ruvee  Bhud/r  v.  Rooj^shimkur  ^t  a/,  2  Borr.  730 ;  Shib  Narain 
Bose  v.  Ram  Nidhee  Rose  et  al,  9  0.  W.  R.  87  C.  R. ;  see  Bk.  I.  Chap. 
II.  Sec.  6  A,  Q.  8,  p.  397.  Steele,  L.  C.  216,  218,  229,  230,  show  how 
estates  held  free  or  for  service  are  dealt  with. 


Digitized 


by  Google 


)  PABTITION  OP  [bk.  u,  ch.  hi,  b.  1,  q.  2. 

In  one  case  the  Sadar  Court  of  the  N.  W.  Frovinoes  roled  ihik 
rtition  might  be  refused  where  it  would  be  obviously  detrimen- 
,0  the  interests  of  the  sharers  resisting  it,  (a)  but  this  is  not 
>orted  by  the  Hindd  authorities ;  and  when  a  partition 
llj  claimed  is  objected  to  on  the  ground  of  inconvenience,  some 
9  convenient  method  of  distribution  must  be  shown  by  the  objec- 
{b)  Partition  of  a  Court-yard,  advisedly  reserved  for  common 
yment,  was  refused  in  Oopala  Achyarya  v.  Keshav  Daje.  (c) 


I.  2. — One  of  three  brothers,  who  lived  as  members  of  an 
ivided  family,  died.  Can  his  widow  sue  on  behalf  of  her 
,  who  is  a  minor  under  her  protection,  for  a  share  of  the 
ily  property  ?  and  can  the  idols  be  divided  ? 
.— rThe  woman  cannot  claim  a  share  of  the  property,  un- 
it be  shown  that  her  brothers-in-law  are  likely  to  de- 
d  her.  The  idols  may  be  divided  as  any  other  property. 
Foona,  August  bth,  1852. 

jTHOKrriBS. — (1)  Vyav.  May.  p.  127,1.  7;  (2)  Yiv&dabhang&rnava; 

''Iramitrodaya,  f.  181,  p.  2,  1.  16  {see  Bk.  II.  Chap.  I.  Sec.  1, 

). 

SMABES. — 1.    The  mother  can  sue  for  a  division,    under  the 

itions  stated,  if  she  is  the  guardian  of  her  son.  {d) 

The  custom  regarding   family  'idols'  is    stated    to   be  as 
ws: — 

)  If  there  is  only  one  image  it  is  given  to  the  eldest  son.  (e) 

I  If  there  are  several  images,  the  eldest  son  receives  the  prind- 
dol,  and  the  rest  are  divided.  (/) 

property  has  been  dedicated  to  a  family  idol,  the  members  are 
led  to  worship  and  take  the  emoluments  in  rotation,  {g) 

I  Dvrharee  Singh  et  al  v.   BoLigram  et  al,  N.  W.  P.    Sel.  Dec. 

,  p.  271. 

I  Bummun  Jha  et  al  v.  Bhooput  Jha  et  al,  18  C.  W.  R.  498. 

S.  A.  No.  240  of  1876,  Bom.  H.  0.  P.  J.  F.  for  1876,  p.  244. 
I  See  Introd.  to  Bk.  II.  p.  672. 

Comp.  Steele,  L.  C.  p.  179. 

)  The  eldest  sometimes  retains  all  the  images,  as  in  the  case  at 
ie,  L.  C.  p.  222. 

See  Introd.  to  Bk.  II.  p.  730. 
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Q.  3. — ^Two  brothers  possess  a  proprietary  right  to  a  well 
and  use  the  water  to  irrigate  their  respective  fields  by  tnms. 
Can  the  right  of  one  brother  to  a  half  of  the  well  be  sold  in 
payment  of  his  debts  ? 

-4.— The  well  cannot  be  sold,  the  debtor  having  a  right 
only  to  use  it  in  his  turn.  A  well  or  door,  which  is  the 
common  property  of  a  family,  and  which  cannot  be  divided, 
can  only  be  used  by  those  who  have  the  limited  enjoyment 
o{ it.~~Ahmednvggur,  December  I9th,  1854. 

Authorities.— (1)  Vyav.  May.  p.  126, 1.  5  .— 

Other  things  exempt  from  partition  have  been  enumerated  by 
Mann : — 

"Clothes,  vehicles,  ornaments,  prepared  food,  water,  women, 
sacrifices  and  pions  acts,  as  well  as  the  common  way,  are  declared  not 
liable  to  distribution."  (Borradaile,  May.  Chap.  IV.  Sec.  7,  para. 
15  (Stokes,  H.  L.  B.  77). 

(2)  Vyav.  May.  p.  127, 1.  1  :— 

"  Bfihaspati :  Tbey  by  whom  it  is  affirmed  that  clothes  and  the 
like  are  indivisible  have  not  proved  that  the  collected  wealth  of  opu- 
lent men,  their  vehicles  and  ornaments,  shall  not  be  divided  (a) ; 
property,  held  in  common,  (would  be)  unemployed,  for  it  cannot 
be  given  to  one  (in  exclusion  of  another) ;  therefore  it  must  be 
divided  by  (some  mode  deduced  from)  reasoning  (b) ;  else  it  would 
be  useless.  By  the  sale  of  clothes  and  ornaments,  on  the  recovery 
of  a  written  debt,  by  compensating  the  dressed  food  with  (an  equal 
allotment  of)  undressed  grain;  an  (equitable)  partition  is  made. 
Water  drawn  from  a  (single)  well  or  pool  shall  be  taken  by  turns 

A  bridge  and  a  field  shall  be  shared  (by  co-heirs) 

in  due  proportion."     Borradaile,  May.  Chap.  IV.  Sec.  7,  para.  22 
(Stokes,  H.  L.  B.  78). 

BsMA&K. — When  it  is  said  that  the  water  of  a  well  cannot  be 
divided  the  meaning  is  that  it  cannot  be  distributed  like  land  or 

(a)  The  translation  of  the  second  line  ought  to  run  thus  :  — 

*•  They have  not  considered,  that  the  property  of 

opalent  men  may  consist  of  clothes  and  ornaments  and  such  pro- 
perty." 

ifi)  Yukty&,  "  by  (some  mode  deduced  from)  reasoning,"  may  be 
better  translated,  "  according  to  (the  rules  of)  equity." 
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money.  But  the  ownership  admits  of  a  mental  division,  to  which 
effect  is  given  by  an  agreement  to  use  the  (physically)  undivided 
thing  in  turns,  and  if  the  terms  of  the  partition  in  this  case  were 
that  each  brother  should  take  the  water  by  turn  for  the  irrigation  of 
particular  fields,  each  acquired  a  distinct  property  transferrible 
along  with  that  in  the  fields  to  be  irrigated  (as  thus  only  could  it  be 
made  available),  and  saleable  in  execution  of  a  decree  along  with  the 
fields  themselves.  As  to  the  needlessness  of  a  partition  in  specie 
to  constitute  separate  property,  &c.,  see  the  Introduction,  pp.  683  ss. 


Q.  4. — Certain  brothers  divided  all  their  property  except- 
ing a  well,  a  privy,  and  a  compound.  It  appears  that  no  par- 
tition can  be  made  in  regard  to  the  former  two,  but  that  the 
latter  may  be  divided,  though  not  without  inconvenience, 
by  building  up  a  wall  in  the  middle.  The  question  is, 
whether  or  not  it  should  be  divided  ? 

A, — It  is  not  necessary  to  divide  a  well,  a  privy,  and  a 
compound.  There  are  rules  which  forbid  the  division  of  such 
property. — Poona,  July  18th,  1851. 

AxJTHOEiTiES. — See  the  preceding  Question  and  Q.  1 ;  Vyav.  May. 
p.  126, 1.  5;  Stokes,  H.  L.  B.  87. 

Bema&ks. — 1.  A  compound  may  be  divided  under  ordinary 
circumstances.  If,  however,  in  this  case,  the  *  inconvenience'  arising 
from  its  division  would  be  of  such  a  nature  as  to  diminish  or  impair 
the  rights  of  one  of  the  co-heirs,  i.  e,  prevent  his  using  the  com- 
pound for  its  intended  purposes,  then  it  must  be  used  by  all  in 
common. 

2.  This,  as  all  similar  cases,  must  be  decided  according  to  tho 
rules  of  equity. 


SECTION  2.— DISPOSAL  OF  PROPERTY 
DISCOVERED  AFTER  PARTITION. 

Q.  1. — ^A  hoard  of  treasure  was  discovered  in  an  ancestral 
house  which  was  pulled  down.  The  treasure  was  not 
divided  between  the  cousins  twice  removed.  The  cousins  had 
become  separate  40  years  ago,  when  the  house  was  assign- 
ed to  one  of  them  as  a  part  of  his  share.    The  hoard  was 


Digitized 


by  Google 


•*.  II,  CH.  Ill,  8,  2,  q.  2.]  AITBE-DISCOVBKED.  833 

foand  in  this  house^  and  the  question  is  whether  the  other 
coasin  shoald  have  a  share  of  it  ? 

A. — Whenever  any  ancestral  property   is  discovered,  it 
shoald  be  divided.     The  treasure  should  therefore  be  divided. 
Poona,  July  '[4th,  1855. 
AuTHoarrY. — ^Vyav.  May.  p.  129,  1.  1 : — 

"  Mann :  When  any  common  property  whatever  is  brought  to 
light  after  partition  has  been  effected,  that  is  not  considered  a  (fair) 
partition;  it  must  even  be  made  again."  (Borradaile,  May.  Chap. 
IV.  Sec.  7,  para.  26 ;  Stokes,  H.  L.  B.  79.) 

Bbmarks. — 1.  The  answer  is  right,  supposing  it  can  be  proved 
that  the  treasure  was  concealed  by  an  ancestor  of  the  now  divided 
claimants.  As  to  the  disposal  of  treasure  trove  in  general,  see 
Vyav.  May.  Chap.  VII.  para.  10  (a)  ;  Y&jnavalkya,  I.  34,  35 ;  N&rada, 
Pfc-  II.  Chap.  VI.  paras.  6-8.  Buried  or  sunk  property  belongs  to  the 
Government,  which  should  allot  one-sixth  to  the  finder.  Property 
found  in  the  road  is  to  be  returned  to  the  owner,  less  one-sixth  for 
the  Government,  of  which  one-fourth  should  be  given  to  the  finder. 
Omission  to  inform  is  punishable  by  fine.(6) 

2.  For  the  present  law  see  the  Treasure  Trove  Act,  VI.  of  1878. 


Q,  2. — There  are  three  brothers.  One  of  them  clairaa 
a  share  of  certain  immoveable  property  on  the  ground  that  it 
was  not  divided  along  with  the  rest.  The  other  brothers  do 
not  prove  that  the  property  was  divided.  How  should  the 
question  be  decided  ? 

A. — If  the  fact  of  the  division  be  in  dispute,  the  whole 
of  the  property  may  be  redivided.  If  the  fact  of  the  division 
of  a  part  of  the  property  is  agreed  to,  the  undivided  portion 
only  may  beniivided. — Ruinaghe-n-y,  March  6th,  1856. 

AuTHoarriES.— (1)  Vyav.  May.  p.  129, 1.  1;  (2)  p.  128,  1.  2;  (3)  p. 
133, 1.  1. 

Remabk. — See  the  preceding  question  and  the  Introduction,  p.  695 
tfl.     The  first  proposition  in  the  6&stri*s  answer  is  laid  down  much 

(a)  Stokes,  H.  L.  B.  131.     See  Steele,  L.  C.  p.  60. 
(6)  Q.  64  MS,  Surat,  June  Ibth,  1845. 
IOSh  • 
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too  broadly.    A  mere  dispute  will  not  entitle  any  separated  member 
to  claim  a  repartition,  (a) 

Q.  3. — Each  of  the  members  of  a  family  received  his  share 
of  a  Vritti,  ( b)  which  was  divided  amongst  them.  The  actual 
extent  of  the  land,  however,  was  subsequently  found  to  be  ia 
excess  of  that  taken  as  the  basis  of  the  partition.  Should 
the  excess  be  divided  among  the  sharers  ? 

A. — Any  new  property  discovered  after  the  partition  of 
the  known  property  of  a  family  should  be  divided  among  tbe 
sharers. — Dharwar,  February  \6th,  1852. 

Authorities.— (1)  Vyav.  May.  p.  90,  1.  2;  (2)  p.  90,  1.  6;  (3)  p. 
128, 1.  2 ;  (4)  p.  129, 1. 1  {see  Bk.  II.  Chap.  III.  Sec.  2,  Q.  1). 

Q.  4. — A  man  had  three  sons.  The  eldest  of  them  gave 
a  writing  to  his  father,  engaging  that  he  would  not  commit 
any  fraud  in  regard  to  the  money  and  jewels  given  by  him 
to  his  mother.  The  property  was  estimated  at  Rs.  3,000. 
The  father  is  now  dead  and  the  eldest  son  has  run  away. 
Property  valued  at  1,200  Rupees  only  has  been  discovered. 
The  second  son  is  in  league  with  the  eldest.  The  third  son 
is  a  minor.  Their  mother  claims  the  whole  of  the  property 
which  has  been  discovered  on  the  ground  that  her  husband 
gave  it  to  her.  The  question  is,  how  should  the  property 
now  discovered  and  that  which  may  hereafter  be  discovered 
be  divided  ? 

A, — It  is  illegal  for  a  man  to  give  his  whole  property 
to  his  wife  in  disregard  of  the  claims  of  his  sons,  (c)  The 
property  should  therefore  be  divided  into  four  shares,  of 
which  one  should  be  allotted  to  the  mother  and  three  to  the 
three  sons. — Poena,  September  10th,  1853.  {d) 

(a)  See  Colebrooke,  Dig.  Bk.  V.  Chap.  VI.  Text  378. 

(b)  Land,  or  hereditary  property,  or  office,  which  is  the  means  of 
Bubsistence  of  a  family.     See  above,  p.  741. 

(c)  See  above,  pp.  207,  208. 

(d)  A  similar  answer  was  received  from  Rutnagherry,  October  27^, 
1851. 
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AuTHORiTiBs.— (1)  Mit.  Vyav.  f.  69,  p.  1, 1.  4;  (2)  f.  51,  p.  1, 1.  7. 

Remajlks.^1.  If  the  property  had  been  acquired  by  the  father 
himself,  he  would,  according  to  the  ruling  of  Gangabai  v.  Vamnaji,  (a) 
be  at  liberty  to  dispose  of  it  at  his  pleasure,  and,  in  this  case,  the 
donation  to  the  widow  would  be  legal,  if  it  could  be  proved. 

2.  The  d&stri's  opinion,  that  each  of  the  sons  is  to  have  a  share, 
even  the  eldest,  who  ran  away,  is  not  quite  correct.  For  though, 
according  to  the  Mit&ksharA  and  the  Ytramitrodaya,  fraud  practised 
by  one  of  the  co-sharers  does  not  disqualify  him  from  receiving  a 
share,  {b)  still,  it  would  seem  that  he  ought  to  be  held  liable  for  any 
ascertained  portion  of  the  share  which  he  might  have  made  away 
with.  Hence  the  absconded  son  ought  not  to  receive  a  share  of  the 
Rs.  1,200,  since  the  Rs.  1,800  which  he  must  be  supposed  to  have 
made  away  with,  amounts  to  more  than  his  own  share. 

3.  The  liability  of  the  fraudulent  coparcener  to  make  good  any 
ascertained  portion  of  fraudulently  concealed  property  is  laid  down 
explicitly, (c)  The  rule  extends  to  fraudulent  or  unjustifiably  extra- 
vagant expenditure  during  the  state  of  union,  (d) 

4.  In  regard  to  the  last  point,  it  ought,  however,  to  be  borne  in 
mind  that  a  proportionately  large  expenditure  on  the  part  of  one 
brother  ought  to  be  proved  to  have  been  clearly  'dishonest.'  Other- 
wise it  cannot  be  deducted  from  his  share.  The  Viramitrodaya,  f . 
220,  p.  2, 1.  5,  says  on  this  point : — 

"  In  order  to  show  that  (one  brother)  ought  not  to  say  of  the 
(other)  *  He  has  consumed  (too)  much,  whilst  we  were  undivided, *^ 
and  that  the  king  ought  not  to  allow  (the  others)  to  take  (back)  that 
which  may  liave  been  consumed  (in  excess  of  his  portion  by  one  of 
them),  the  same  (author  K&ty&yana)  says  :  *  He  shall  certainly  not 
cause  to  be  paid  back  property,  which  the  brothers  consumed,  whila 
living  in  union.'  The  bearing  (of  this  text  is)  that  enjoyment  (of  the 
common  property)  in  unequal  proportions  cannot  be  forbidden,, 
because  it  is  unavoidable." 

The  same  remark  applies  to  the  second  son,  if  it  can  be  proved 
that  he  really  participated  in  the  fraud. 

(a)  2  Bom.  H.  C.  B.  304. 

(b)  See  Introd.  pp.  679,  680. 

(c)  Mit.  Chap.  I.  Sec.  9.  paras.  1—3;  Sookes,  H.  L.  B.  404; 
Maytikha,.  Chap.  IV.  Sec.  7,  para.  24  ;  Stokes,  H.  L.  B.  79. 

id)  Bee  Colebrooke,  Dig.  Bk.  V.  Chap.  VI.  Text  373 ;  Steele,  L.  C. 
«0,  217, 223. 
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The  proper  division  of  the  recovered  Rs.  1,200,  therefore,  seems  to 
be  one  in  equal  shares  between  the  mother  and  the  minor  son. 

5.  In  regard  to  property  in  excess  of  the  Bs.  1,200  that  might  be 
discovered  afterwards,  snch  property  ought  in  the  first  instance  to 
be  used  to  make  up  the  full  shares  of  Bs.  750,  to  which  the  mother  . 
and  the  minor  were  originally  entitled.  Afterwards  only,  the  rights 
of  the  two  fraudulent  coparceners  can  be  taken  into  account. 
Members  of  an  undivided  Hindll  family,  making  partition,  are 
entitled  as  a  rule  not  to  an  account  of  past  transactions,  but  to  a 
division  of  the  family  property  actually  existing,  (a)  In  Bavlatrav 
V.  Narayanrav  (b)  it  is  ruled  that  the  principle  applies  generally 
to  a  managing  member.  He  is  not  in  the  absence  of  fraud  or  wanton 
extravagance  to  be  made  answerable  for  every  item  of  expenditure, 
nor  on  the  other  hand  to  receive  credit  for  family  debts  paid  by  him 
as  an  addition  to  his  own  share  on  a  partition.  See  the  Introduction, 

•  Bights  and  Duties  arising  on  Paetition.' 

6.  The  several  members  may,  however,  enter  into  agreements 
with  each  other  for  the  expenditure  on  joint  purposes  of  their 
separate  property,  (c)  Such  expenditure  must  of  course  be  allowed 
for  in  a  subsequent  partition,  {d) 


SECTION  3.— LEGALITY  OF  PAETITION. 

Q.  1. — A  father  divided  his  property  between  his  two 
sons.  They  then  executed  a  deed  of  separation  which  con- 
tinued to  be  respected  for  about  8  years.  Afterwards  the 
father  executed  a  document  in  favour  of  one  of  his  sons  in 
the  absence  of  the  other,  modifying  the  terms  of  the  deed. 
Has  the  father  authority  to  do  so  ? 

A, — It  appears  that  certain  property  was  first  set  apart 
for  the  maintenance  of  the  father  and  mother,  and  the  rest 
divided  between  the  sons.  The  father  caunot  therefore 
modify  the  terms  of  the  deed  of  separation  without  the  con- 
sent of  both  his  sons. — Poonay  September  Ibth^  1845. 

(a)  Lakshman  Dada  Naik  v.  Ramach^ndra  Dada  Naik,  I.  L.  R.  1 
Bom.  661 ;  above,  p.  763. 

(b)  E.  A.  No.  5  of  1876;  Bom.  H.  C.  P.  J.  F.  for  1877,  p.  175. 

(c)  See  Muttusvami  Qaundan  et  al\.  Stibbiramaniya  et  al,  1  M.  H. 
C.  R.  311. 

{d)  See  Steele,  L.  C  217,  219. 
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AuTHOBiTiEs. — (♦!)  Mann  IX.  47  :— 

"  Once  is  the  partition  of  an  inheritance  made;  once  is  a  damsel 
given  in  marriage ;  and  once  does  a  man  say '  I  give' :  these  three  are» 
by  good  men,  done  once  for  all  (and  invariably).'' 

•*  KallAka's  gloss.: — '  A  partition  of  the  wealth  belonging  to  the 
father  and  others,  which  has  been  made  by  brothers  according  to  law, 
is  made  once  only,  and  cannot  again  be  changed.'  " 

(♦2)  Yiramitrodaya,  f .  223,  p.  2, 1.  8  :— 

"  Bat  what  has  been  said  by  Mann,  '  Once  is  the  partition  of  an 
inheritance  made,'  &c.,  that  (applies  to  cases)  where  there  is  no 
groand  for  annulling  that  (partition)." 

Bemakks. — 1.  The  answer  is  right,  if  the  first  partition  had  been 
made  in  accordance  with  the  law,  that  is,  in  dae  proportions,  or  by 
mntnal  assent,  (a) 

2.  A  fresh  partition  cannot  be  claimed,  when,  though  the  original 
division  was  equal,  supervening  circumstances  have  made  the  shares 
unequal  in  value.  But  if  one  of  the  divided  coparceners  has  lost 
part  of  his  share,  through  the  wrongful  act  of  another,  he  may  recover 
damages,  {b) 

Q.  2. — A  man  possesses  some  houses  and  shops.  Of 
tTiese,  all  the  shops  and  one  house  were  given  by  him  to  his 
three  sons,  who  live  separate  from  him.  The  father  has 
filed  a  suit  for  the  recovery  of  the  property  in  the  possession 
of  his  sons.  The  property  was  acquired  by  the  father 
himself.     Can  he  claim  it  ? 

A, — ^No  sooner  is  a  son  born  than  he  acquires  a  right  to 
his  father^s  property,  (c)  but  if  he  wishes  to  have  a  share  in 
his  father's  property,  he  cannot  have  it  unless  his  father  is 
willing  to  give  it  to  him.  (d)  If  the  father  is  very  old  or  of 

{a)  See  the  Smyiti  Chandrik&,  Chap.  XIV.  para.  7 ;  Chap.  XV.  para. 
4 ;  MootoovengadacheUaaamy  v.  Toombayasamy  e/  oZ,  M.  S.  D.  A.  B.  for 
1849,  p.  27 ;  and  Govind  WisvatuUh  v.  Mahadajee  Narayan,  1  Bom.  S. 
D.  A.  B.  167. 

(I)  Rango  Mairal  v.  Chinto  Oanesh  et  al,  S.  A.  No.  297  of  1874; 
Bom.  H.  C.  P.  J.  F.  for  1876,  p.  74. 

(c)  See  above,  p.  648. 

(<2)  See  above,  pp.  657,  659. 
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bad  character^  his  son  has  a  right  to  insist  upon  a  division 
f  his  property,  even  though  the  father  is  unwilling. 
Dharwar,  December  15th,  1853. 

Authorities.— (1)  Vyav.  May.  p.  91,  1.  2;  (2)  p.  91,  1.  7 ;  see  th< 
receding  case. 

Bemabjl. — ^The  ^^stri's  answer  is  not  to  the  point.  If  the  fathei 
ad  really  made  a  division,  and  if  the  division  had  been  madi 
ccording  to  the  law,  i.  e.  under  the  observance  of  the  rules  detailec 
bove,  or,  with  the  consent  of  all  parties,  even  against  those  rules,  i 
tands  good.  As  to  the  relation  of  the  passage  in  the  Mitakshan 
3rres ponding  to  that  (a)  quoted  by  the  6&stri  {b)  and  Sec.  5 
aras.  8,  11,  (c)  reference  may  be  made  to  Ndgalinga  Mudali  ^ 
ubbiramaniya  et  al,  {d)  and  to  Bk.  II.  Chap.  I.  Sec.  2,  Q.  2—8 
apra,  p.  825  ss. 


Q.  8. — The  common  property  of  two  brothers  amounte( 
3  Rs.  30,000.  One  of  them  obtained  a  Farikhat  from  thi 
ounger  brother  by  oflFering  him  about  Rs.  7,000  in  ful 
ayment  of  his  share.  A  part  of  it  was  paid,  but  in  con 
equence  of  the  non-payment  of  the  rest,  the  younge 
>rother  filed  a  suit  against  his  brother  to  oblige  him  to  pa] 

moiety  of  the  whole  property.  Is  this  in  accordance  witl 
he  Sastras  ? 

A, — When  a  person  thinks  himself  able  to  acquire  pro 
erty  or  is  otherwise  unwilling  to  take  his  share,  it  h 
irected  that  a  small  portion  should  be  given  to  him  at  th( 
Lme  of  his  separation,  (e)  It  is  also  enjoined  that  the  Sirkai 
hould  prevent  the  person  whose  claim  has  been  thus  com- 
ounded  from  making  a  further  demand  afterwards.  Th( 
ounger  brother  therefore  can  only  claim  what  he  agreec 

(a)  Borradaile,  Vyav.  May.  Chap.  IV.  Sec.  4,  para.  7 ;  Stokes,  H 
i.  B.  49. 

{b)  Coleb.  Mit.  Chap.  I.  Sec.  2,  para.  7  ;  Stokes,  H.  L.  B.  378. 

(c)  Stokes,  H.  L.  B.  60,  62. 

id)  1  M.  H.  C.  R.  77. 

(e)  See  Steele,  L.  C.  68,  2U. 
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to  receive  at  the  time  of  writing  the  F&rikhat.  His  claim 
to  a  moiety  is  not  proper. — Tanna,  July  28th,  1849.  (a) 

AuTHORTriBS. — (1)  Vyav.  May.  p.  134, 1.  1 : — 

*'  The  same  aathor,  with  reference  to  one  separated  by  his  own 
wish,  and  afterwards  disputing,  says  :  If  he  subsequently  dispute  a 
distribution,  which  was  made  with  his  own  consent,  he  shall  be  com- 
pelled by  the  king  to  abide  by  his  share,  or  be  amerced  if  he  persist 
in  contention."  (Borradaile,  May.  Chap.  IV.  Sec.  7,  para.  38 ;  Stokes, 
H.  L.  B.  83.) 

(♦2)  Mit.  Vyav.  f.  62,  p.  1, 1.  13  :— 

"  Something  is  here  added  respecting  the  residue  of  a  general 
distribution  of  the  estate.  (&) 

"  Effects  which  have  been  withheld  by  one  co-heir  from  another, 
and  which  are  discovered  after  the  separation,  let  them  again  divide 
in  equal  shares  :  this  is  a  settled  rule."  (Golebrooke,  Mit.  Chap.  I. 
Sec.  9,  para.  1 ;  Stokes,  H.  L.  B.  404.) 

Bemabk. — The  Sftstri's  answer  is  not  quite  to  the  point.  If  the 
younger  brother  agreed,  knowing  or  having  the  means  of  knowing  the 
facts,  to  an  unequal  division,  then  it  holds  good  (Auth.  1).  If  he 
was  induced  to  consent  to  it  by  fraudulent  representations,  then  he 
is  not  bound  by  his  agreement  (Auth.  2.)  (c) 


Q.  4. — Fonr  brothers  divided  their  interests.  The  share 
of  a  certain  piece  of  land  which  one  of  them  received  was 
attached  by  Government.  He  therefore  claims  a  new  share 
of  the  land  in  possession  of  his  brothers.     Can  he  do  so  ? 

A. — No. — Dharwar,  April  llth,  1849. 

ArTHOKiTT.— Mann  IX.  47  {see  Bk.  II.  Chap.  III.  Sec.  3,  Q.  1). 

Remark. — The  ^dstri's  answer  is  right  only  on  the  supposition 
that  no  fraud  was  committed  in  making  the  division,  and  that  the 
claim  for  which  the  land  was  attached,  was  not  an  old  unsettled  claim 
against  the  family  estate.    For,  as  regards  the  first  point,  '  fraud  in 

(a)  A  similar  answer  was  received  from  Khandesh,  February  17 th, 
1854. 

(h)  The  translation  of  the  first  sentence  ought  to  run  as  follows  :— 

'*  Now  something  is  declared  which  is  a  supplementary  (rule  to  be 
observed)  at  all  Partitions." 

(c)  See  also  Introd.  §  4  f,  pp.  702,  as. 
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Hind(l  Law  yitiates  every  transaction.'  (a)  As  to  tbe  second  point, 
if  there  was  an  old  claim  against  the  family  estate  which,  on  partition! 
had  not  been  taken  into  account,  and  for  which  the  portion  of  one 
brother  was  afterwards  attached,  it  would  seem  that  the  latter  would 
have  a  right  to  claim  compensation  from  the  others.  For  '  a  parti' 
tion  made  according  to  the  law,'  to  which  alone  the  authority  quoted 
by  the  Sastri  refers,  presupposes  an  equal  division  of  the  &mily 
debts.  (6)    It  seems  not  improbable  that  by  "  attached"  is  meant 

•  resumed,'  that  is  reduced  from  *  In&m'  or  rent-free  land  to  *  kh&ls&t,' 

•  paying  revenue,'  to  the  entire  exclusion  of  the  former  In&md&r  if  the 
land  was  held  by  an  hereditary  cultivator.  In  this  case  the  same  role 
would  apply. 

Q.  5. — Certwn  brothers  wrote  a  memorandum  regarding 
their  separation.  Afterwards  they  remained  together  for  a 
year  and  then  divided  their  property.  The  question,  there- 
fore, is  whether  the  separation  should  be  considered  to  have 
taken  place  from  the  date  of  the  memorandum,  or  from  the 
date  of  the  actual  separation  ?  and  should  expense  incurred 
during  the  year  be  set  to  the  account  of  the  family,  or 
should  each  man's  expenses  be  laid  upon  him  individually  ? 

A. — ^The  brothers  should  be  considered  united  in  interests 
so  long  as  they  take  their  meals  together.  The  expense 
during  the  year  should  therefore  be  set  to  the  account  of  the 
family.  If  any  one  should  have  expended  any  money  on  his 
own  private  account,  it  should  be  charged  to  him  alone. 
The  separation  should  be  considered  to  have  taken  place  from 
the  date  on  which  they  actually  divided  the  property  and 
began  to  perform  ^'Naivedya"  (food-offering  to  gods) 
and  "  Vaiavadeva'^  (the  burnt-offering  to  fire)  ceremonies 
separately. — Sadr  Addlai,  May  21«f,  1833. 

AuTHORTTY. — Vyav.  May.  p  89, 1.  8: — 'Even  when  there  is  a  total 
failure  of  common  property,  a  partition  may  also  be  made  by  the 
mere  declaration,  "  I  am  separate  from  thee."  A  partition  may  even 
be  a  mere  mental  distinction.    This  exposition  clearly  distinguishes 


(a)  In  trod.  §  4  f,  Kemark. 
{b)  See  Introd.  §  7  b.  1. 
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the  yarioDS  qualities  of  this  [term],  (a)    Borradaile,  May.  Chap.  lY. 
Sec.  3,  para.  2 ;  Stokes,  H.  L.  B.  47. 

Rbicaaks. — 1.    The  S&stri's  view  seems  to  be,  that  the  memoraii<- 
dam  has  no  value,  beoause  it  was  not  carried  oat. 

2.  Bat  partition  is  primarily  a  mental  act.  If  the  brothers  there*- 
ibre  agreed  on  a  partition  and  drew  up  a  document  setting  forth  the 
dirision  of  their  estate,  this  act  constitutes  a  partition,  and  it  is 
timeoessary  to  carry  it  out  by  a  physical  distribution  of  the  property. 
They  mast  be  considered  divided  from  the  time  at  which  the  writing 
was  signed.  If  afterwards,  a  year  elapsed  before  the  intentions 
declared  in  the  writing  were  carried  out,  the  expenses  must  be 
divided  in  due  proportion,  and  be  paid  by  each  brother  out  of  his 
share.  (6)  In  many  of  the  older  cases  separate  possession  was  held 
essential  to  constitute  a  binding  partition,  (c)  At  Bombay  it  was 
held  that  a  deed  of  partition  must  have  been  acted  on.  {d)  These 
cases  show  that  the  Sastri's  view  has  been  extensively  held,  but  sea 
now  Appoeier  v.  Rama  Sttbba  Aiyan  et  at.  (e)  A  partnership  in 
receipts  and  expenditure  sometimes  follows  a  dissolution  of  the 
status  of  a  united  family.  Steele,  L.  C.  214. 


Q.  6.— One  brother  passed  a  F4rikhat  to  another,  but  it 
was  not  carried  oat  for  a  long  time.  One  of  the  brothers 
and  his  son  died.  The  question  is  whether  the  widow  of  the 
deceased  can  get  her  husband^s  share  as  specified  in  the 
Pkikhat? 

A.^^Yes,  she  can.— ra^tna,  October  \5th,  1858. 

{a)  The  translation  of  the  last  lines  ought  to  run  thus  : — '  For  par- 
tition is  merely  a  particular  kind  of  intention.  The  declaration 
"I  am  separate  from  thee*'  indicates  this.* 

(6)  See  Introd.  §  4  D.  1,  p.  681. 

In  England  when  two  tenants  in  common  agreed  to  a  partition 
and  acted  on  the  agreement,  but  did  not  execute  a  deed,  the  devisees 
of  one  of  them  were  held  answerable  for  the  costs  of  carrying  out 
the  partition  under  which  the  devise  to  them  took  effect.  In  re 
Tann,  L.  R.  7  Eq.  Ca.  434. 

(c)  Naggappa  Nynair  v.  Mvdundee  Swora  Nyair,  M.  S.  D.  A.  R. 
for  1853,  p.  125 ;  Su^ba  Naiken  ▼.  Tangaparoomal,  ildd.  for  1869,  p.  11 ; 
Kuppammal  v.  Panchanadaiyan,  ibid,  for  1859,  p.  260. 

(<2)  Oohuldai  v.  Hurgovindas,  3  S.  D.  A.  R.  236. 

(«)  11  M.  I.  A.  75.   See  above,  p.  685. 
106  k 


Digitized 


by  Google 


842  PARTITION.  [BK.  II,  CH.  ni,  s.  8,  q.  T. 

Atjthobities.— (1)  Vyav.  May.  p.  134, 1.  4;  (2)  p.  136, 1.  4. 

Remarks. — 1.  The  Petri's  authorities  refer  only  to  the  right  of  a 
iiidow  to  inherit  her '  separated'  husband's  property. 

2.  For  authorities  see  the  preceding  Question  and  Introd 
§  4  D,  pp.  680  ss.  A  suit  for  partition,  however,  conveys  no  right  tc 
the  coparcener's  widow,  (a)  and  at  Madras  it  has  been  ruled  thai 
even  a  decree,  if  not  executed,  will  not  have  this  effect,  (b)  Compare 
the  Yyavasthft  at  p.  175  of  the  report  with  the  rule  enunciated  ii 
Bany  Pvdmavati  v.  B.  Boolar  Singh  et  oZ,  (c)  and  Retmm  Persai  7 
Musst  Badha  Beeby.  {d) 


Q,  7. — Three  persons  drew  up  a  memorandam  regarding 
the  division  of  their  family  property.  EJach  received  his 
share  of  everything  except  the  Vritti,  which  was  left  undei 
the  management  of  one  person  acting  on  behalf  of  all  tli^ 
co-sharers.  Afterwards  when  the  adopted  grandson  of  a  de 
ceased  co-sharer  was  on  the  point  of  death,  the  sharer: 
framed  a  memorandam  in  triplicate,  setting  forth  the  divi 
sion  of  the  Vritti.  The  original  memorandam  was  dulj 
signed,  and  attested  by  the  sharers,  but  before  the  daplicatc 
and  triplicate  could  be  signed,  the  man  on  the  point  of  deati 
expired.  Can  his  widow  under  such  circumstances  claim  8 
share  of  the  Vritti  ? 

A. — If  a  share  of  the  Vritti  has  been  assigned  to  tin 
adopted  grandson,  his  widow,  who  has  no  son,  can  claim  it 
If  a  share  has  not  been  assigned  to  the  husband,  the  widow 
cannot  claim  it.  It  is  for  the  Court  to  determine  whether  the 
incompleteness  of  the  duplicate  and  triplicate  of  the  memo- 

(a)  Bhuggaji  v.  Bhaggawoo  et  aZ,  Sp.  App.  691  of  1865. 

(6)  Qovinda  Oodian  v.  Alamaloo,  M.  S.  D.  A.  R.  for  1855,  p.  157; 
Babaji  Parsharam  "9,  Bdmchandra  Anant,  I.  L.  R.  4  Bom.  157»  and  as  tc 
a  decree  under  appeal,  Sakha/ram  Mahadev  v.  Hari  Krishna,  I.  L.  B< 
6  Bom.  113. 

(c)  4  M.  I.  A.  269. 

(d)  4  M.  I.  A.  137,  and  see  the  cases  referred  to  above,  and  Sursi 
Bunsee  Koer  v.  Sheo  Prasad,  L.  R.  6  I.  A.  at  p.  103,  and  Chidambaram 
Ohettiar  v.  Gauri  NaMar,  I.  L.  E.  2  Mad.  83,  S.  0.,  L.  R.  6 1.  A.  177. 
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randnm  of  division  leads  to  the  sapposition  that  a  partition  of 
the  Vritti  was  not  made. — Tannay  January  \9thy  1859. 
Aathority  not  quoted. 

Remarks. — 1.  See  the  preceding  Qaestion,  and  Introd.  §  4  n,  p. 
682;  §4  E,  pp.  698  88. 

2.  No  doubt  is  expressed  as  to  the  partibility  of  the  T^^tL  See 
above,  p.  730. 

Q.  8 — There  were  five  brothers  who  divided  their 
£ebther*s  moveable  property  into  five  shares,  each  of  them 
taking  one.  The  immoveable  property  was  left  for  the 
maintenance  of  the  father,  with  an  agreement  that,  after  his 
deaths  it  also  should  be  equally  divided  among  them.  One 
of  the  brothers  subsequently  died ;  and  his  death  was  fol- 
lowed by  that  of  his  father.  The  widow  of  the  former  claims 
one-fifth  of  the  immoveable  property  as  the  share  of  her  hus- 
band.    Is  this  claim  right  ? 

A. — As  the  family  is  divided,  the  widow  is  entitled  to  the 
share  which  was  assigned  to  her  husband* 

Dha/rwar,  December  SUt,  1847.  (a) 

AxTraoBiTiES.— (1)  Vyav.  May.  p.  90, 1. 1 ;  (2)  p.  134, 1.  4. 

Bevaek. — ^The  widow  cannot  claim  any  portion  of  undivided 
^rnily  property  (Introd.  §  4  e.),  but  if  there  was  an  agreement 
amongst  the  co-parceners  that  the  property  should  be  divided 
amongst  them  in  definite  shares,  subject  only  to  the  father's  enjoy- 
ment for  life  of  the  wh(rie,  it  would  appear  that  the  Courts  would 
regard  this  as  a  partition  ccHiferring  a  right  of  inheritance  on  the 
widow,  {b) 

SECTION  4.— PARTIAL  DIVISION. 

Q.  l.^One  of  three  brothers  desires  to  have  a  share  of 
his  father's  house  without  insisting  on  the  division  of  the 
whole  property.     Can  he  do  so  ? 

(a)  A  similar  answer  was  received  from  Khaiideeh,  September  26th, 
1857. 

(6)  Rewm  Peready.  Muset.  Radha  Beeby,  4  M.  I.  A.  137.  Sec  In- 
trod.  §  4  P.  1,  pp.  681  ss,  and  Remark  2  under  Q.  6. 
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A. — The  S&stra  allows  sons  to  take  equal  shares  ot  their 
father's  property,  but  there  is  nothing  to  prevent  one  of 
them  from  demanding  the  share  of  any  particular  portion  of 
such  property. — Dharwa/r,  Jcmuary  28f/»,  1848.  (a) 

AuTHoamr.— Mit.  Vyav.  f.  47,  p.  2, 1.  13. 

Bebcask. — The  partial  division  may  take  place  by  consent*  but  the 
brother  cannot  insist  on  it.  (6)  The  same  principle  was  subse- 
quently affirmed  in  Ragvmdrapa  v.  Soohapa.  (c) 


Q.  2. — Certain  members  of  a  divided  family  of  the  Knnabi 
caste  lived  together  again  as  a  family  united  in  interest,  and 
held  their  ancestral  estate  in  common.  They  afterwards 
separated  leaving  some  property  undivided  in  possession  of 
one  of  them.  After  some  time,  the  other  members  claimed 
a  share  of  the  undivided  property.  Can  the  exclusive  en- 
joyment of  the  property  by  one  member  of  the  family  be  a 
bar  to  the  claims  of  the  other  members  ? 

A. — ^If  the  members  of  a  divided  family  become  united  in 
interests  and  again  separate  themselves  from  each  otherj 
they  are  still  entitled  to  a  share  of  the  common  proper- 
ty ;  {d)  even  though  it  may,  on  their  second  separation,  have 
remained  in  possession  of  one  of  them. 

Ahmednugffur,  July  19th,  1847. 

Authorities.— (1)  Mit.  Vyav.  f.  46,  p.  1, 1.  5 ;  (2)  f.  40,  p.  1.  L  4; 
(3)  f .  49,  p.  1, 1. 10 ;  (4)  Vyav.  May.  p.  143,  1.  2 ;  (5)  p.  128, 1.  1  •,  (6; 
p.  128, 1.  3;  (7)  p.  128, 1.  6;  (8)  Manu,  Chap.  X.  verse  105. 

{a)  A  similar  answer  was  received  from  Sholapoar,  September  28A 
1849. 

(6)  See  Badjee  Deorao  v.  WUtul  Beorao,  Bom.  Sol.  Ca.  p.  175 
A  partial  partition  is  obviously  only  an  accommodation  not  strictly 
consistent  with  the  principle  by  which  members  of  a  family  must  b€ 
either  united  or  severed  in  their  sacra,  and  the  estate  thatacoompaDisa 
them. 

(c)  S.  A.  No.  3948,  27th  Sept.  1858.     Sec  also  Introd.  §  4  b,  p.  698. 

{d)  See  above,  pp.  141.  143 ;  Steele,  L.  C.  214. 
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RsMA&K.— As  there  are  no  particular  provisions  in  the  law-books 
r^^ardiog  a  partial  division,  it  is  impossible  to  prove  the  correotness 
of  the  d^tri's  view  by  any  explicit  passages.  Still  it  appears  to  be 
foanded  on  the  reason  of  the  law.  (a) 

Q.  3.— -There  are  two  claimants  to  a  Yatan.  One  of  them 
has  had  the  management  of  it  for  a  long  time.  Can  the  one 
who  has  not  the  management  claim  a  share  in  the  emolu- 
ments ? 

A. — All  the  descendants  of  the  person  who  acquired  the 
Vatan  have  a  right  to  a  share  of  it.     There  is  nothing  in 
the  Sistras  which  prevents  a  descendant  from  claiming  his 
share^  because  he  does  not  manage  the  affairs  of  the  Yatan. 
Ahmednitggur,  March  Isty  1851. 

AuTHOBiPiBS.— (1)  VIramit.  f.  175,  p.  2, 1.  6;  (2)  Mit.  Vyav.  £  50; 
p.  1, 1.  7;  (3)  Vyav.  May.  p.  »4, 1.  3. 

Rbma&k. — See  Bom.  Act  III.  of  1874,  and  the  note  below.  (6) 

(a)  See  Introd.  §  4  e,  pp.  698  ss. 

(b)  The  Sastri  regards  the  Vatan  (service  holding)  merely  as  a 
private  estate  with  a  certain  obligation  attached  to  it  as  a  whole,  not 
affecting  the  rights  of  the  coparceners  infer  se.  For  the  Regulation 
law  on  the  subject,  &ee  Beg.  XVI.  of  1827,  Section  20,  and  the  cases 
quoted  under  it  in  the  Bombay  Acts  and  Regulations.  Different 
views  have  been  held  at  different  times  as  to  the  nature  of  this  kind 
of  property.  The  opinion  of  the  Hon.  Mountstuart  Elph  ins  tone 
appears,  from  some  MS.  notes  collected  by  one  of  the  Editors,  to 
have  been  very  nearly  that  of  the  S&stri,  and  the  estate  is  not 
resumable  on  a  mere  discontinuance  of  the  service,  see  Jagjivandas 
Jauerdas  v.  Imdad  Ali,  I.  L.  B.  6  Bom.  211,  and  the  cases  there  refer- 
red to.  The  late  Sadr  Court  of  Bombay  at  one  time  held  that  the 
mortgage  prior  to  1827  of  a  Vatan  was  valid,  but  only  for  the  life-time 
of  the  Vfttand&r  mortgagor,  ^066  Att^onv.  Jlfan^ooram,  Bom.  S.  D.  A. 
B.  for  1848,  p.  93.  By  subsequent  decisions  it  was  ruled  that  mort- 
gages prior  to  the  passing  of  Beg.  XVI.  were  not  to  be  subjected  to 
the  rule  there  laid  down,  Sukaram  Govmd  et  al  v.  Skreeneewas  Bow  et 
<d,  2  Bom.  S.  D.  A.  R.  26 ;  Hureebhaee  Soonderjee,  2  ibid.  29;  Rachapa 
▼.  Amingaoda,  S.  A.  No.  807  of  1874,  Bom.  H.  0.  P.  J.  P.  for  1875, 
p.  269 ;  Narayan  Govvnd  v.  Sarfiapa,  R.  A.  No.  4  of  1874,  ibid,  for 
1875,  p.  99,  wherein  it  was  held  that  alienation  prior  to  Reg.  XVI. 
of  1827,  coupled  with  long  acquiesence,  was  good.    Afler  Sukaram 
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Q.  4. — A  woman  has  brought  an  action  against  her  bro- 
ther-in-law for  the  recovery  of  her  son's  share  of  property. 
She  urges  that  during  the  lifetime  of  her  son,  some  of  the 
family  property  was  divided,  but  that  it  is  for  a  share  of  the 
remainder  that  she  now  sues. 

A. — She  cannot  claim  any  share,  unless  on  the  ground  of 
some  special  agreement  entered  into  by  the  parties  when  the 
division  first  took  place. — Dharwar,  March  Ist,  1849. 

AuTHOMTT.— Yyav.  May.  p.  89, 1.  6. 

BxnABJL.—See  Introd.  §  4  £,  Remark.  The  d&stri,  probably, 
means  to  say  that  the  mother  can  claim  her  son's  property  only  if  an 
agreement  to  divide  had  been  made  daring  his  life-time. 

Govind  et  al,  v.  Sh/reneewas  Row  et  oZ,  qnoted  above,  it  was  held  that 
a  Yatan  was  permanently  alienable,  Sobharam  v.  Sumbhooram,  3 
Bom.  S.  D.  A.  R.  242 ;  Jesing  Bhaee  ei  al  v.  Baee  Jeetawowoo,  2  ibid, 
131,  except  as  regards  the  portion  set  aside  under  Act  XI.  Sec.  13, 
of  1843,  for  the  office-holder,  Yeshwantraw  v.  Mtdharrao,  ibid.  244. 
Bat  in  the  end  the  doctrine  adopted  was  that  a  sale  was  invalid  even 
as  to  the  vendor's  life-interest,  Ramachander  Nursew  v.  Krishnaji,  S. 
A.  No.  2830,  decided  in  1862. 

The  Courts  will  distribute  the  surplus  produce  of  a  Vatan,  though 
it  cannot  leave  the  family,  Jewajee  v.  Shamro^,  Morris,  Part  11. 
p.  110;  Mulkojee  v.  Balojee,  Morris,  Part  III.  p.  111.  See  now  Bk.  I. 
Chap.  I.  Sec.  2,  Q.  5  note  (a),  p.  342,  and  the  following  cases  : — The 
Collector  of  Madura  v.  Mootoo  RamdLinga^  12  M.  I.  A.  438 ;  Krishna- 
TOO  V.  Rang  Rao  et  al,  4  Bom.  H.  C.  R.  1  A.  C.  J. ;  The  GovemmerU 
of  Bombwy  v.  Ddmodhur  Parmanandds  et  al,  5  ibid.  203  A.  C.  J. 
The  limitation  of  a  Vatand&r's  estate  by  Beg.  XVI.  of  1827,  Sec. 
20,  is  not  extended  by  Bom.  Act  III.  of  1874,  see  Jagjivandds  Jaoer- 
dd8  V.  Imdad  Ali,  I.  L.  R.  6  Bom.  211.  For  the  analogous  case 
of  Ghatvali  estates  in  Bengal  see  Raja  Nilmony  Sing  v.  Bakrar^atk 
Svng,  L.  R.  9  I.  A.  104,  and  the  cases  there  referred  to. 

A  YaCan  may  be  compared  with  a  fief  under  the  feudal  law  to  a  inaQ 
and  his  heirs  which  *'  the  ancestor  and  his  heirs  equally  as  a  succes- 
sion of  usufructuaries,  each  of  whom,  during  his  life,  enjoyed  the 
beneficial,  but  none  of  whom  possessed  or  could  lawfully  dispose  of 
the  direct  or  absolute  dominion  of  the  property,"  Co.  Lit.  191  a,  But- 
ler's note,  which  absolute  dominion  however  as  opposed  to  the 
dominium  utile  belonged  in  England  only  to  the  Sovereign,  Bl.  Com. 
Vol.  II.  Chap.  IV. 
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Q.  5. — A,  a  man  of  the  SAdra  caste,  separated  himself 
from  his  brother  B,  but  left  the  family  Yatan  undivided. 
A  few  years  afterwards  A  died,  leaving  his  widow  C  preg- 
nant. Shoald  0  be  considered  as  the  heir  of  A,  from  the 
date  of  A^s  death  until  her  delivery,  and  is  she  during  this 
period  competent  to  recover  from  her  brother-in-law  B  her 
husband  A^a  share  of  the  Vatan  ?  K  0  be  delivered  of  a 
son,  will  0  and  her  son  be  entitled  to  separate  shares  of  the 
Vatan  r 

A. — On  the  death  of  a  man  who  has  separated  himself 
from  his  family,  his  son  or  adopted  son  is  his  heir  and  is 
entitled  to  inherit  his  property.  If  he  leave  no  son,  his 
widow,  daughter,  and  other  relatives  in  the  order  of  prece- 
dence laid  down  in  the  S&stras,  inherit  his  property.  If  a 
brother  who  has  not  separated  from  the  family  die,  leaving 
a  pregnant  widow,  the  division  of  the  family  property 
should  be  deferred  till  she  be  delivered.  If  a  son  be  born, 
though  his  father  is  dead,  he  should  be  allowed  the  share  to 
which  hi^  father  woald  have  been  entitled.  Though  a 
grandson  be  supported  from  the  proceeds  of  his  grand- 
lather's  property,  his  claim  to  recover  a  share  from  his 
uncle)  or  his  uncle's  son,  is  in  no  way  prejudiced.  If  at  the 
time  of  the  division  of  the  family  any  property  may  have 
been  concealed)  it  should  be  divided  whenever  it  is  discovered- 
In  the  case  stated  in  the  question,  C,  while  pregnant,  is  A'a 
heir.  If  she  bring  forth  a  son  he  becomes  his  father's  heir, 
and  as  such  is  entitled  to  recover  his  father's  share  of  all  the 
moveable  and  immoveable  property  of  the  family.  From 
the  date  of  her  son's  birth,  C  is  no  longer  entitled  to  claim 
A'a  share  of  the  property. — Tanna,  June  26th,  1848. 

AxjTHOKrms.— (1)  Mit.  Vyav.  f.  56,  p.  2, 1. 1 ;  (2)  f.  61,  p.  1,  1.  1 ; 
(8)  f.  50,  p.  1, 1. 1 ;  (4)  f.  52,  p.  1, 1.  13  j  (6)  Yyav.  May.  p.  96, 1.  3. 

BsiCARK. — See  the  preceding  cases,  and  Introd.  §  4  e.  Regarding 
(he  mle  of  deferring  a  partition  until  the  delivery  of  a  coparcener's 
pregnant  widow,  9ee  Introd.  §  4  b.  1,  p.  657. 
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CHAPTER  IV. 

EVIDENCE  OP  PARTITION. 

Q.  1. — Can  tlie  separation  of  a  family  be  held  to  hare 
taken  place  When  there  is  no  docamentary  evidence  to  prove 
it? 

A. — A  Firikhat  or  written  instrument  attested  by  the 
members  of  the  family  is  the  necessary  proof  of  separation. 

Ahmednuggur,  1845. 

Authority. — Vyav.  May.  p.  132, 1.  8  : — 

'*  Those,  by  whom  each  matters  are  publicly  transacted  with  their 
co-heirs,  maybe  known  to  be  separate  even  without  written  evidence.*' 
(Borradaile,  MayAkha,  Chap.  lY.  Sec.  7,  para.  34 ;  Stokes,  H.  L.  B.  82. 

Ebma^rk. — A  '  P&rikhat'  is  not  necessary  in  order  to  prove  a  divi- 
sion, (a)  The  doctrine  enunciated  by  the  S&stri  was  adopted  by  the 
Sadr  Court  in  some  of  the  older  cases,  as  in  Oomedchund  v.  QungO" 
dhur.  (b)  But  in  Sukaram  v.  Ramdas,  (c)  and  Kaseeshet  et  al  v.  Nag^ 
ahet,  {d)  this  rule  was  abandoned,  and  now  it  is  clear  that  partition 
may  be  proved  like  any  other  fact,  (e) 


Q.  2. — A  man  had  two  wives.  The  elder  has  one  son, 
and  the  yonnger  has  fonr  sons.  The  man  divided  his  pro- 
perty into  five  shares,  assigning  one  to  each  of  his  sons. 
The  son  of  the  elder  wife  executed  a  writing  to  the  other 
four  to  the  effect  that  he  would  never   interfere   in  any 

(a)  According  to  the  customary  law  a  farikhat  or  deed  of  parti- 
tion is  thought  indispensable  in  a  few  castes.  In  others  it  is  not 
used.  But  in  a  vast  majority  it  is  general  though  its  place  may  be 
supplied  by  the  testimony  of  eye-witnesses  of  an  actual  physical 
distribution  of  the  property.  Steele,  L.  C.  p.  402.  See  above,  Bk.  II. 
Introd.  Sec.  4  d,  p.  681.  As  to  the  common  form  of  a  deed  of 
partition,  see  2  Str.  H.  L.  389. 

(6)  3  S.  D.  A.  R.  108. 

(c)  1  ibid,  22. 

(d)  4  ibid.  100. 

(c)  See  Coleb.  Dig.  Bk.  V.  Chap.  VI.  T.  381,  384 ;  Bk  IL 
Introd.  §  4  D.  1,  p.  681;  and  Bk.  I.  Chap.  n.  Sec.  6a,  Q.  31,  p.  409. 
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inatter  concerning  them^  and  tliat  they  were  at  liberty  to 
settle  among  themselves  any  questions  respecting  their 
affairs.  After  this  one  of  the  four  brothers  died  without 
ifisne.  Subsequently  the  son  of  the  elder  widow,  having 
received  some  produce  of  a  field,  offered  three-fifths  to  the 
three  surviving  brothers.  They  assert  their  right  to  four- 
fifths.    How  is  this  question  to  be  decided  ? 

i.— The  three  full  brothers  of  the  deceased  are  his  heirs. 
The  half-brother  cannot  claim  to  be  his  heir.  It  will  rest 
with  the  Court  to  consider  the  weight  and  effect  of  the 
writing  passed  by  the  hal&brother. 

Dharwar^  April  2Uh^  1854. 

AuTHOBTTT.— Vyav.  May.  p.  134, 1.  4. 

Remark. — ^The  facts  of  the  case  seem  to  be  these : — ^The  father  of 
the  five  brothers  had  effected  a  division,  which,  in  part  at  least,  was 
a  so-called '  phalavibbftga'  or  division  of  produce.  The  eldest  brother, 
who  appears  to  have  been  the  manager  of  the  estate,  left  undivided 
»  ipeeie,  had  given  to  his  younger  brothers  a  document  confirming 
the  division.  Afterwards,  on  the  death  of  one  of  the  younger 
brothers,  he  seems  to  have  disputed  the  division,  and  appropriated 
that  share  of  the  produce  of  the  undivided  property  which  would 
have  gone  to  the  deceased  half-brother.  Under  these  circumstances 
the  division  would  be  proved  by  the  document  and  by  the  receipt  of 
leparate  shares  by  the  brothers.  As  the  brothers  were  divided,  the 
foil  brothers  inherit  before  the  half-brother,  however  the  case  might 
have  been  had  there  been  no  division.  See  Bk.  I.  Introd.  '  Co- 
URCENBBSt'  p-  73. 

If  the  brothers  are  to  be  considered  as  reunited,  still  the  share  of  the 
one  deceased  would  descend  to  his  brother  of  the  full  blood.  In  no 
case  could  the  eldest  be  entitled  to  two-fifths  without  a  special  agree- 
ment.   See  above,  pp.  141,  763  ss;  Steele,  L.  C.  5$. 


Q.  3. — Two  nterine  brothers  prepare  and  take  their  meals 
separately.  Is  this  practice  a  suj£cient  evidence  of  the  se- 
paration? 

A. — ^When  two  brothers  perform   the   srftddha  of  their 
father  separately,  and  when  they  have  separate  trade  and 
107  H 
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separate  means  of  maintenance^  they  may  be  considered  se- 
parated^ and  in  this  case  no  documentary  evidence  is  neces- 
sary, (a)  A  verbal  declaration  of  separation  is  also  sufficiettt 
evidence  in  case  the  brothers  have  no  property  which  they 
can  divide. — Surat,  September  Uh,  1845. 

AiTTHOBiTT.— *  Vyav.  May.  p.  133, 1.  2  :— 

"  N&rada  declares  also  other  signs  of  partition :  Separated,  bat  not 
nnseparated,  brethren,  may  reciprocally  bear  testimonj^  become 
sureties,  bestow  gifts,  and  accept  presents.  Gift  and  acceptance, 
cattle  and  grain,  houses,  land,  and  attendants,  mast  be  considered  as 
distinct  among  separated  brethren,  as  also  the  rules  of  gift,  income, 
and  expenditure.  Those,  by  whom  such  matters  are  pubHcly  trans- 
acted with  their  co-heirs,  may  be  known  to  be  separate  eyen  with- 
out written  CTidenoe."  (Borradaile,  May.  Chap.  I V.  Sec.  7,  para.  34 ; 
Stokes,  H.L.  B.  82.) 

Remark.— See  also  Introd.  §  4  d.  2,  p.  688. 


Q.  4 — ^What  are  the  signs  of  the  separation  of  a  fathei 
and  a  son  ?  A  father  and  a  son  of  his  younger  wife  live  io 
one  and  the  same  house.  The  son  of  the  elder  wife  has  beeo 
living  in  a  separate  house  for  about  20  years.  The  propertj 
of  the  father  has  not  been  divided,  nor  has  the  elder  wife'e 
son  received  any  share.  He  was  in  the  habit  of  performing 
the  sacrifice  called  ^  Vaisvadeva*  (6)  on  his  own  account 
Should  he  be  considered  a  separated  member  of  the  &mily  1 
and  can  any  man  whose  food  is  cooked  separately  perform  the 
ceremony,  or  is  it  a  sign  of  separation.  Since  the  death  oi 
the  father  the  elder  son  has  joined  the  family,  and  assuming 
the  guardianship  of  his  half-brothers,  has  got  them  married. 
Can  the  half-brothers  clium  a  share  of  the  property  acquired 
by  the  elder  brother  during  the  time  he  was  away  from  the 
family.  Can  the  elder  brother  claim  a  share  of  the  anoestral 
property  ? 

(a)  See  2  Str.  H.  L.  346;  Steele,  L.  G.  56,  213. 
(6)  This  ceremony  is  performed  for  the  sanctification  of  food  befora 
dinner.     See  Steele,  L.  C.  56. 


Digitized 


by  Google 


M.ii,cH.iT,q.i.]  BVIDBNOB.  851 

-^* — Those  members  of  a  family,  who  mdivid'ually  perform 
the  ceremonies  of  '  Vaisvadeva'  and  'Kaladharma/  (a)  and 
have  signed  a  F&rikhat,  may  be  considered  separated.  It 
does  not  appear  from  the  Sistras  that  the  dder  son  of  a  person- 
is  obliged  to  perform  the  '  Vaisvadeva'  on  his  own  account, 
although  his  father  and  half-brother  are  united  in  interests, 
and  he  himself  lives  and  cooks  his  food  separately  in  the  same 
town  without  receiving  the  share  of  his  ancestral  property. 
A  person  may,  however,  perform  the  ceremony  by  the  permis- 
sTon  of  his  faiiier.  The  ^Astra  authorises  the  elder  son  of  a 
man  to  take  possession  of  the  ancestral  property,  and  protect 
his  younger  brother  and  mother.  A  son,  who  has  not  made 
use  of  his  father^s  means  and"  who  has  declared  himself 
separate  and  has  acquired  property  through  his  learning, 
enterprize,  &c.,  iis  not  under  the  obligation  of  allowing  shares- 
of  his  property  to  his  brothers.  They  can  claim  shares  of 
the  ancestral  property  only.. 

Ahmednuggur,  April  ISthj  1847. 

AuTHOWTiBS.— (1)  Vyav.  M^y.  p.  129;  1.  2;  (2)  p.  129;  1.  -If;  (S) 
p.  183, 1.  2;  (4)  Mit.  Vyav.  f.  25i  pv  1, 1.  ^;  (5)  Mit.  Vyay.  f .  48,  p.  2. 

'^That  which  had  been  acquired  by  the  coparcener  himself  without 
any  detriment  to  the  goods  of  his  father  or  mother ;  or  which  has 
been  received  by  him  from  a  friend  or  obtained  by  marriage,  shall 
not  appertain  to  the  oo-heirs  of  brethren."  (Golebrooke,  Mit.  Chap. 
I.  Sec.  4,  para.  2;  Stokes,  H.  L.  B.  384.) 

Bbiobks— 1.  F6r  a  foU  enumeration  of  the  signs  of  a  partition, 
•ae  Introd.  §  4  d.  2,  pp.  687,  ^. 

2.  The  ^stri  is  right  in  not  considering  the  separate  performance 
of  the  ^Yai^vacbva'  as  a  certain  sign  of  'partition/  though  it  is 
enumerated  in  the  Sm^itis  among  these  signs.  The  general  custom 
IB  in  the  present  day ^  that  even  undivided  coparceners,  who  take  their 
meals  separately,  perform  this  ceremony,  at  least  once  every  day, 
each  for  himself,  because  it  is  considered  to  purify  the  food.  We 
anbjoin  a  passage  on  this  point  from  the  Dharmasindhu,  f.  90,  p.  2, 
L  3  and  6  (Bombay  lith.  ed.)  :— 

(a)  The  ceremonial  worship  of  the  tntelary  deity.  Steele,  L.  C. 
loc.  (it. 
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'  Bice  mixed  with  clarified  batter  should  be  offered  in  the  saond 
domestio  fire,  or  in  a  common  fire.  The  oblation  (at  the  Yaivvadeva) 
should  be  made  in  that  fire,  with  which  the  food  is  cooked.    .    . 

Bhatrfcojidikshita  declares  that,  if  members  of  an  un- 
divided {JBkmily  prepare  their  food  separately,  the  YaisvadeTa-offeiiBg 
may  be  performed  separately  (in  each  household)  or  not. '  (a) 


Q.  5. — A  man  had  three  sons.  They  nsed  to  Kve  and 
take  their  meals  separately  in  a  house  which  was  their  an- 
cestral property.  They  all  snbseqaently  died.  A  son  of  one 
of  them  claims  a  moiety  of  the  house  from  the  son  of  the 
other.  The  defendant  in  this  case  takes  no  objection  to  the 
equal  division  of  the  house.  The  widow  of  the  third  bro- 
ther has  joined  the  plaintiff.  The  house,  which  is  the 
ancestral  acquisition  of  the  family,  appears  to  be  undivided 
property.  Should  the  above-mentioned  claimants  be  allowed 
i[mder  these  circumstances  equal  or  different  shares  in  it  ? 

il.— Preparing  food  and  taking  meals  separately  by  bro- 
thers is  considered  by  the  o&stras  to  be  a  mark  of  separation. 
According  to  tbis  rule  the  three  brothers  are  duly  separated. 
Each  of  them  has  an  equal  share  in  the  property.  The 
widow  of  one  of  them  should  be  allowed  one-third  of  the 
house  as  the  share  of  her  husband. 
8urat,  November  29th,  1853. 

AuTHOEiTT.— Vtramit.  D&yabh&ga,  f.  223,  p.  1, 1.  12. 

BsHAEKS.—l. '  Preparing  food  and  taking  meals  separately'  is 
by  itself  not  a  sufficient  proof  of  separation.  (6) 

{a)  See  the  remarks  of  Prof.  Goldstiicker  (On  the  Deficiencies,  &c., 
p.  34  ss)  which  are  instructive,  though  captious.  In  the  passage 
^  amongst  members  of  a  united  family,  when  they  cook  their  food  in 
commoui  a  separate  performance  of  the  VaUvadeva  is  not  allowed/' 
read,  "  is  not  necessary."  The  passages  at  pages  39  and  42  show 
the  correctness  of  the  view  presented  in  the  text. 

(b)  It  is  an  indication  when  the  relatives  occupy  the  same  house, 
2  Str.  H.  L.  397.  Joint  performance  of  ceremonies  implies  union  of 
interests,  2  Str.  H.  L.  393.    See  Bk.  II.  Introd.  §  4  n.  2  a,  p.  637. 
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2.  If  the  ancestral  house  was  ondiYided,  as  stated  in  the  question, 
the  widow  must  be  allowed  the  use  of  it  and  may  establish  a  lien  on 
it  for  her  maintenance,  but  can  in  no  case  inherit  it.  (a) 


Q.  6.— Pour  uterinia  brothers  Kved  separately  in  a  house 
belonging  to  their  father.  They  had  neither  divided  their 
property  nor  passed  deeds  of  separation  to  each  other.  They^ 
howeyer,  used  to  take  their  meals  separately.  Afterwards 
all  of  them  died.  The  eldest  of  them  has  left  a  widowed 
daaghter-in-law.  She  has  a  maiden  daughter.  Two  sons  , 
of  her  fiather-in-law's  brother  are  alive,  (b)  A  creditor  of  one 
of  them  has  attached  the  whole  house.  The  widowed  daugh- 
ter-in-law has  applied  for  the  removal  of  the  attachment 
from  that  portion  of  the  house  which  constitutes  her  husband's 
share.  The  question  therefore  is,  whether,  according  to  the 
^stras,  and  by  reason  of  the  four  brothers  having  lived 
separately,  their  property,  excepting  the  house  in  dispute, 
should  be  considered  as  divided,  and  whether  the  daughte^r- 
m-law  can  claim  a  share  of  it  ? 


[a)  See  above,  p.  269 ;  Bk.  II.   Introd,  §  4  b.  p.  698,  and  pp.  262, 
753;  Chap.  H.  Sec.  2,  Q.  4,  p.  826. 

[b)  The  following  genealogical  table  will  be  found  to  illustrate  the 
question : — 

1 


Ramchander. 


Narayan^ 
son. 


Harree 
son 


Be,  M  Gunga, 
..    I      widow. 


10 


Claims  re- 
moval of  at- 
nt. 


Lnxmee, 
daughter. 


T 


Vissoo,  son. 


Mahadeo,  son 


9 


"I 


Wassoo- 
deo,  son 


Keshow,  son ; 

his  creditor 

attached  the 

property. 
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A. — ^Although  there  is  no  documentary  evidence  to  show 
tliatthe  brothers  were  separate,  yet,  as  their  places  of  Uving, 
meals,  and  business,  were  separate,  they  should  be  consi- 
dered separated.  Their  property,  including  the  house  in 
which  they  lived,  must  also  be  considered  divided.  When 
any  one,  after  the  division  of  the  property  in  which  he  has  a 
fihare,  is  dead,  his  widow  has  a  right  to  that  share. 

Surat,  December  16th,  1847. 

Authorities.— (1)  Vyav.  May.  p.  129,  1.  3;  (2)  p.  IW,  L  8;  (3> 
Vyav.  May.  p.  129, 1.  2  :— 

'*  Y&jSlavalkya  states  the  modes  of  decision  in  case  of  denial  of 
partition  made  by  any  one :  '  When  partition  is  denied,  the  fact  of  it 
may  be  ascertained  by  the  evidence  of  kinsmen,  relatives,  and  wit- 
nesses, and  by  written  proof  or  by  house  or  field '  (separately  pos- 
sessed)." BorradaUe,  May.  Chap.  lY.  Sec.  7,  para.  27;  Stokes,  H. 
L.  B.  80.  (a) 

(4)  Yyav.  May,  p.  132, 1.  4  .— 

**  Bf  ihaspati : — ^They,  who  have  their  income,  expenditure,  and 
wealth  distinct,  and  have  mutual  transactions  of  money-lending  and 
traffic,  are  undoubtedly  separate."  May.  Chap.  IV.  Sec.  7,  p.  34; 
Stokes,  H.  L.  B.  82. 

(5)  Vyav.  May.  p.  134, 1,  4  :— 

^*  Y4jSavalkya  thus  relates  the  order  of  succession  to  the  wealth  ot 
one  (dying)  separated  and  not  reunited  :  The  wife  and  the  daugh- 
ters also ;  both  parents ;  brothers  likewise  and  their  sons  ;  gentiles, 
cognates,  a  pupil  and  a  fellow-student ;  on  failure  of  the  first  among 
these,  the  next  in  order  is  indeed  heir."  (Borradaile,  May.  Chap. 
IV.  Sec.  8,  para.  1 ;  Stokes,  H.  L.  B.  83). 

RfiMAaK. — ^The  question  states  nothing  about  the  brothers  having 
carried  on  business  separately.  If  the  S&stri  is  right  as  to  this  fiact, 
his  conclusions  also  would  stand.  (&)  But  the  dining  separately 
does  not  alone  prove  that  the  brothers  were  divided.  If  they  were 
undivided  the  widow  is  entitled  to  residence  and  maintenance^ as  a 
charge  on  the  property,  (c) 

(a)  N&rada,  Ft.  II.  Chap.  XIII.   SI.  36,  to  the  same  effect,  is 
quoted  by  the  Mit.  Chap.  II.  Sec.  12,  para.  3 ;  l^tokes,  H.  L.  B.  467. 
(h)  Bk.  I.  Chap.  II.  §  6A,Q.31,fi*pra,  p.  409  ;  2  Str.  H.  L.  387.397. 
(e)  Rdmchandra  Dikthit  v.  Sdvitribdi,  4  Bom.  H.  C.  B.  73  A.  0.  J. 
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When  the  honse  of  one  member  of  the  family  was  bnmt  down,  and 
he  then  went  to  lire  in  the  same  honse  with  another,  this  was,  it  was 
held,  to  be  referred  rather  to  an  exercise  of  a  common  right  than  an 
acceptance  of  mere  hospitality,  and  the  prior  separate  residence  waa 
not  deemed  sufficient  proof  of  partition  between  the  two.  {g)  But  8e$ 
also  Introd.  §  4  n.  2,  p.  687  ss. 


Q.  7. — Two  brothers  have  been  separate  for  the  last  15 
years,  bat  they  did  not  pass  a  formal  deed  of  separation. 
One  of  them  has  now  filed  a  suit  for  a  share  of  the  land  held 
on  Miras  tenure.  The  other  has  answered  that  there  is  some 
debt,  and  tkat  the  property  should  be  divided  along  with 
the  debt.    How  should  this  be  decided  ? 

A. — ^When  a  formal  deed  of  separation  is  passed  in  the 
presence  of  the  kinsmen  of  the  parties  concerned,  and  when 
each  member  is  put  in  possession  of  his  share  of  houses^ 
lands^  and  other  property,  the  family  should  be  considered 
as  separated.  When  the  members  merely  live  and  take 
their  dinner  in  separate  places  in  the  same  village^  they 
cannot  be  considered  separated.  The  property  as  well  as 
the  debt  should  therefore  be  equally  divided  in  the  case 
referred  to  in  the  question. — Ahmednuggur,  April  26th,  1856. 

AuTHOKOT.— Vyar.  May.  p,  129, 1.  2  {see  the  preceding  Questioui 
Auth.  1). 

Q.  8. — ^The  parties  are  not  able  to  produce  a  deed  of  sepa- 
ration. It  is,  however,  proved  that  the  parties  separated 
about  35  jears  ago,  and  that  the  deed  of  separation  was 
ihen  ezecated.  Can  the  separation  be  considered  established 
on  other  grounds  than  the  production  of  the  deed  ? 

A, — Afi  ithe  evidence  has  proved  that  the  separation  took 
place,  and  that  the  parties  concerned  are  in  possession  of 
their  proper  shares,  the  separation  may  be  considered  estab- 
lished. The  production  of  the  deed  would  have  only 
strengthened  the  proof. — Ahmednuggurj  July  2nd,  1847. 

(g)  8he$hapa  et  al  v.  Igapa  et  d,  R.  A.  No.  12  of  187S,  Bom.  H.  0. 
P.  J.  F.  for  1877,  p.  37. 
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aoBims.— (1)  Vyav.  May.  p,  129, 1.  2.  ^ee  Bk.  11.  Ohap.  IV.  Q. 
b.  8 ;  (2)  Vyav.  May.  p.  133, 1.  2  (see  ibid.  Q.  3). 

ARKS. — See  particularly  Introd.  §  4  d.  1,  p.  680.  In  the  case  of 
e  Lall  et  al  y.  Muast.  IndurpiUtee  Kowwr  et  al,  (a)  it  is  laid 
ibat  any  act  or  declaration  showing  an  nneqnivocal  intention 
part  of  a  shareholder  to  hold  and  enjoy  his  own  share  sepa- 
and  to  renoonce  all  rights  npon  the  shares  of  his  co-parceners, 
ates,  when  accepted,  a  complete  severance  or  partition. 

(a)  3  C.  W.  R.  41  C.  R. 
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BOOK  III.— ADOPTION. 
SECTION  L— SOURCES  OF  THE  LAW. 

In  their  opiDions  on  the  cases  laid  before  them  the  S&s- 
tris  have  in  many  instances  referred  to  Adoption  "  made  with 
the  ceremonies  of  the  Vedas  and  the  Smritis."     No  precepts 
as  to  such  ceremonies  are  to  be  found  in  the  Vedic  literature, 
and  even  in  the  Smritis  the  recognition  of  the  '  son  by  gift'  is 
but  a  part  of  a  scheme  in  which  he  holds  only  a  compara- 
tively low  place  amongst  the  dozen  varieties  of  substitution- 
ary sons  approved  by  those  writings.     They   present  few 
or  no  traces  of  the  developed  and  elaborate  system  which 
has  come  down  to  our  generation  enriched  and  complicated 
by  the  inventive  suggestions  and  the  subtle  controversies 
of  a  long  series  of  lawyers,  who  were  at  the  same  time  scho- 
lastics having  unbounded  confidence  in  the  methods  of  a 
highly  technical  philosophy,  (a)    The  fundamental  notion  in- 
deed on  which  the  institution  was  afterwards  reared  is  found 
already  in  full  possession  of  the  Br&hmanical  mind  in  the 
Vedic  period.     The  manes  were  to  be  worshipped ;  the  family 
was  to  be  continued ;  the  householder  was  to  esteem  his  own 
being  complete  only  when  his  home  was  furnished  with  a 
wife  and  son.  (&)     But  other  means  than  adoption  supply 
the  defects  of  nature :  some  further  stages  on  the  way  to 
refinement  have  still  to  be  passed  before  those  means  become 
discredited.     In  the  meantime  Adoption  is    but    slightly 
glanced  at.     Its  fitness  for  the  needs  of  a  people  of  the  pecu- 
liar mental  and  spiritual  character  of  the  Hindills  was  not  at 
first  perceived.     Here  therefore,  even  more  than  in  other 
departments  of  the  law,  the  Yeda  has,  for  the  practical  lawyer 
of  the  present  day,  but  little  importance  as  a  direct  source  of 
the  law.  (c)     For  a  complete  history  of  the  'origins'  of  the 

(a)  For  the  methods  of  interpretation  and  development  brought  to 
bear  on  the.Yedas,  see  Whitney's  Essays,  let  Series,  pp.  108  as. 

(b)  See  Whitney's  Essays,  Ist  Ser.  pp.  60,  69  ;  comp.  Manu  IX.  46. 

(c)  See  above,  p.  66. 
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subject  tlie  reqaisite  researches  have  still  to  be  made^  the 
needfal  competence  has  still  perhaps  to  be  perfected.  The 
modern  edifice,  though  bearing  every  where  the  impress  of 
the  primitive  religion  and  its  early  modifications,  is  planned 
in  the  main  on  ideas  of  a  later  time,  the  growth  and  vari- 
ances of  which  can  be  gathered  from  the  existing  literature 
with  at  least  an  approach  to  confidence,  (a) 

In  the  long  interval  between  the  Veda  and  the  Smritis 
more  had  been  done  towards  systematizing  than  towards 
refining  the  theory  of  paternal  and  filial  relations.  The  im- 
portance of  maintaining  the  family  is  at  the  close  of  this 
period  as  strongly  recognized  as  ever ;  the  relations  of  the 
living  to  the  dead  had,  through  long  meditation,  become  more 
vividly  conceived  than  before.  But  the  grossness  of  a  bar- 
barous time  is  not  as  yet  cast  off,  nor  have  the  ideas  of  the 
people  settled  down  to  any  final  appreciation  of  the  several 
recognized  modes  of  replenishing  the  family.  Grautamay 
Baudhayana  and  Yasishtha,  Manu  and  Yajnavalkya,  Harita, 
Vishiju  and  Narada  present  their  several  lists.  The  order 
in  which  they  rank  the  different  substitutionary  sons  {b)  will 
be  discussed  hereafter.  That  a  substituted  son  is  indispens- 
able, failing  one  begotten,  therishis  agree,  with  the  exception 
of  Apastamba.  (c)  In  him  we  have  an  echo  perhaps  of  the 
then  already  ancient  objection  to  the  gift  or  acceptance  of  a 
child,  an  objection  which  later  commentators  found  no  great  * 
difficulty  by  means  of  distinctions  and  particular  applications 
in  explaining  away.  (cJ) 

Another  long  break  in  the  record  follows  the  period  of 
the  Smritis.  That  a  considerable  development  of  the  Hind4 
mind  and  character  took  place  in  the  interval  is  manifest 
from  the  works  in  other  departments  which  have  come 
down  to  us.     Poetry  and  philosophy  awakened  higher  moral 

(a)  Comp.  Whitney,  op.  dt,  pp.  62,  70. 

(b)  See  Ooleb.  Dig.  Bk.  Y.  Chap.  lY. 

(c)  Transl.  p.  131. 

(d)  Comp.  Datt.  Mim.  Sec.  I.  36—47. 
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sensibilities^  and  the  myths  of  the  earlier  times  became  enve- 
loped in  a  mist  of  sacred  association  which  softened  their 
repulsive  features  and  prevented  their  exercising  an  injui*ious 
influence,  (a)  The  uncertain  strivings  of  the  nobler  minds 
towards  refinement  and  delicacy  in  the  relations  of  the  sexes 
and  the  constitution  of  the  family  were  gradually  in  some 
measure  realized  by  the  Br&hmanical  class^  and  those  in  close 
communication  with  them^  while  neither  at  any  time  quite 
lost  such  a  hold  of  the  primitive  beliefs  and  conceptions  of 
duty  as  served  to  bind  the  slow  changes  of  their  institutions 
together  in  historical  continuity.  When  we  come  into  clear 
light  again  we  find  a  marked  advance  in  purity  of  sentiment. 
Adoption  has  in  a  great  measure  supplanted  the  grosser  institu- 
tions that  once  competed  with  it  on  more  than  equal  terms. 
The  archaic  formulas  are  still  preserved,  but  they  have  been 
subtly  emptied  of  their  former  contents,  or  have  become 
themes  for  mere  academic  disquisitions,  which  show  the 
learning  of  the  commentators  and  their  tenderness  for  the 
sacred  writings,  but  stand  apart  in  a  great  measure  from 
actual  practice  and  the  living  law.  The  far-fetched  expla- 
nations of  the  hard  sayings  which  could  not  be  set  aside  {b) 
show  at  once  the  reverential  spirit  of  the  commentators, 
and  their  resolution  to  mould  even  intractable  materials  to 
the  uses  and  cravings  of  a  society  always  in  movement,  and 
for  centuries  in  a  general  movement  forward,  though  not 
always  on  lines  which  led  to  the  best  conceivable  results, 
or  which  entirely  commend  themselves  to  European  sympa- 
thies formed  under  wholly  different  influences. 

(a)  Comp.  for  the  earlier  period  Googh's  Phil,  of  the  Upaniahads, 
p.  17. 

{b)  On  the  reconciliation  of  discrepancies  in  the  sacred  wi tings 
and  the  application  of  reason  to  establish  harmony,  reference  may 
be  made  to  Bhau  Nanaji  v.  Sundrdbdi,  11  Bom.  H.  0.  R.  at  pp.  265 
88.  See  too  the  Datt.  Mim.  Sec.  II.  102,  where  reasoning,  it  is  said, 
18  to  be  applied  to  draw  oat  an  obvious  inferential  sense  rather 
than  separate  revelations  assumed  for  rules  resting  on  one  and 
the  same  principle. 
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Prom  the  time  that  Adoption  comes  upon  the  scene  as  an 
established  section  of  the  HindA  jural  system^  many  authors 
have  dealt  with  it  either  as  the  subject  of  separate  treatises  or 
along  with  the  other  leading  topics  of  the  law.  (a)  Besides 
the  Vyav.  May.,  which  is  the  most  frequently  quoted,  the 
Bombay  Sdstris  have  referred  to  the  VJramitrodaya,  the 
SaEQsk&ra  Qanapati,  to  the  '^  Samskar''  and  "  Datta"  Kaustu- 
bha,  to  the  Nirnayasindhu  and  Dharmasindhu,  the  Dattaka 
Darpana  and  the  Dvaita  Nirnaya.  (6)  The  doctrines  drawn 
from  these  authorities  are  supported  by  citations  from  Mann 
and  the  other  Smritis,  as  well  as  from  the  Mitaksharft, 
and  the  Daya  Bhaga  of  Jimilta  Y&hana.  These  last  are 
but  infrequent.  The  Dattaka  Mim^s&  and  Dattaka  Chan- 
driki  are  hardly  referred  to  at  all.  The  opinions  enunciated 
agree  for  the  most  part  with  the  rules  laid  down  in  these 
treatises,  but  the  remark  of  Rao  Saheb  V.  N.  Mandlik  (c) 
seems  to  be  substantially  correct,  that  till  quite  recent 
years  they  were  but  little  known  and  relied  on  in  Western 
India,  {d)  It  does  not  follow  however  that  they  are  net 
valuable  guides  to  the  law.  Though  the  law  of  Adoption 
has,  in  historical  fact,  grown  up  by  a  process  of  gradual  adap- 
tation, yet  the  HindA  commentators  do  not,  any  more  than 
the  English  judges,  ever  set  themselves  up  as  makers  of  the 
law.  They  claim  to  be  expositors,  and  if  one  of  them  deve- 
lopes  principles  in  a  way  more  consonant  to  the  general  ethical 
and  jural  system  than  another  he  naturally  obtains  the  prefer- 
ence, (e)  The  congruousness  of  his  doctrines  with  the  whole 
mass  of  received  notions  is  recognized,  and  they  are  re- 

(a)  Many  of  these  works  are  preserved  amongst  the  learned 
in  MS. 

(&)  The  one  intended  is  that  of  Shankara  Bhatta,  father  of  Nilkan- 
tha,  author  of  the  Majtlkha. 

(c)  Vyav.  May.  Introd.  Ixxii. 

{d)  That  the  Rao  Saheb  is  a  little  too  sweeping  in  his  assertion 
may  be  seen  by  a  reference  to  the  opinions  of  the  Poona  S&stris  in 
Haebutrao's  case,  2  Borr.  R.  at  pp.  104, 105. 

(e^  See  Coleb.  Dig.  Bk.  II.  Chap.  IV.  T.  15  Com. ;  T.  17  ;  Bk.  V. 
T.  57,  424  Com. 
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ceived  into  the  legal  consciousness  of  the  people  as  rales 
which,  from  their  fitness^  most  be  followed,  (a)     This  fitness 
implies  a  dae  agreement  with   the  traditions  that    have 
descended    in    slowly    modified  interpretations   from    the 
Vedic  era,  and  forms  a  proper  ground  on  HindA  principles 
for  the  acceptance  into  the  common   law   of  the  particular 
phases  of  doctrine  which  come  thus  recommended,  (b)     This 
is  more  especially  so  if  they  are  set  forth  with  a  clearness  and 
point  which  makes  them  readily  intelligible.     It  may  seem 
that  the  Dattaka  Mim&ns&  and  Dattaka  Chandrik&  have  not 
any  very  strong  claims  on  these  grounds,  but  excellence  ia 
essentially   comparative,    and   very   high   authorities  have 
agreed  in  assigning  to  the  Dattaka  Mtmdns^  the  first  place 
amongst  the  treatises  on   Adoption.     Colebrooke  says  (c) 
that  *'  the  Dattaka  Mimiansi  is  no  doubt  the  best  treatise  on 
Hindu  Adoption.^'  By  this  Sutherland  was  led  to  translate  it : 
"The  Dattaka  Mim&iis&/'  he  says(i)  "is  the  most  celebrat- 
ed work  extant  on  the  Hindd  law  of  Adoption.' '  Of  the  Dat- 
taka Chandrika  he  says,  "  it  is  a  work  of  authority/'  (e)     In 
assigning  it  to  Dev^da  Bhatta  as  its  author  he  may  probably 
have  been  mistaken,  (/ )  but  this  does  not  afiect  his  judg- 
ment as  to  its  popular  reception  as  a  guide  to  the  law.    Sir  M. 
Westropp,  C.  J.,  says  of  the  Dattaka  Mim&ns^  that  "though 
not  quite  invariably  followed  [it]  is  generally  of  high  autho- 
rity in  this   Presidency"    (Bombay),  {g)     In  Bengal   the 
authority  of  both  works  stands  still  higher.     It  was  said  by 
Mitter,  J.,  that  "The  Dattaka  ChandrikA  and  the  Dattaka 
Mim&ns&  are  undoubtedly  entitled  to  be   considered,  and 
have  always  been  considered,  the  highest  authorities  on  the 

(a)  Comp.  Meyer,  Inst.  Jud.  Tom.  V.  p.  7. 

(b)  See  Bhau  Nanaji  Ufpat  v.  Sundrabai,  11  Bom.  H.  C.  R.  267. 

(c)  2  Str.  H.  L.  133. 

(d)  Preface. 

(e)  J*. 

(/)  See  Rao  Saheb  V.  N.  Mandlik,  he.  cit 

{g)  In  Gopal  N.  Safray  v.  Hanmant  G.  Safray,  I.  L.  R.  3  Bom.  at 
p.  277. 
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subject  of  Adoption/'  (a)  But  that  their  influence  is  not 
thus  confined  is  plain  from  the  description  given  by  Sir  W. 
Macnaghten,  cited  by  the  Privy  Council  in  The  Collector  of 
Madura's  case  :  (6)  "  A^ain  of  the  Dattaka  Mim4n84  of 
Nanda  Pandita,  and  the  Dattaka  Ghandrika  of  Devanda 
Bhatta,  two  treatises  on  the  particular  subject  of  Adoption, 
Sir  William  Macnaghten  says,  that  they  are  respected  all 
over  India ;  but  that  when  they  differ  the  doctrine  of  the 
latter  is  adhered  to  in  Bengal  and  by  the  Southern  jarists, 
while  the  former  is  held  to  be  the  infallible  guide  in  the 
Provinces  of  Mithila  and  Benares/^ 

As  supplementary  to  the  Mitakshara  and  the  Mayftkha, 
then,  these  may  fairly  be  regarded  as  the  principal  aathorities. 
The  others  referred  to,  though  in  some  instances  of  importance, 
are  not  only  less  accessible,  but  on  the  whole  less  valuable 
when  got  at,  and  less  suited  to  bringing  about  a  general  har- 
mony of  doctrines  and  decisions  on  a  subject  on  which  it  is 
specially  desirable  that  the  law  should  be  uniform  and 
svidely  known.  Still  usage,  the  ultimate  test,  has  in  some 
instances  decisively  rejected  the  doctrines  of  these  two  works, 
18  for  instance  in  allowing  adoption  by  a  widow  without 
express  authority  from  her  husband,  (c)  while  Nanda  Pan- 
Hta  insists  that  Vasishtha^s  text  requiring  the  husband's 
issent  prevents  any  adoption  at  all  after  his  death.  The 
Sarnskara  Kaustubha  (d)  says  that  the  assent  of  kinsmen 
jannot  properly  be  withheld,  and  therefore  the  widow,  who 
8  competent  and  bound  to  perform  this  service  for  her 
lusband,  may  act  without  their  concurrence.  The  S4stris 
Q  Thukoo  Baee  Bhide  v.  Rama  Bace  Bhide  {e)  deduced  a 
ike  competence  from  the  injunction  of  the  Mitakshara,  "  a 
iroman  must  be  restrained  only  from  unnecessary  or  useless 
cts,''  and  declared  that  the  widow  could  adopt  even  against 

(a)  In  Bajendro  Narain  Lahorce  v.  Saroda  Soondaree  Dabee,  15  C. 
V.  R.  548. 

ib)  12  M.  I.  A.  at  p.  137. 

(c)  See  Haebutrao  Mankur's  case,  2  Bora,  at  pp.  104, 105. 
{d)  As  to  the  authority  of  this  work,  see  2  Borr.  R.  loc.  ciL 
(e)  2  Borr.  R.  488,  499. 
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the  wishes  of  her  husband^s  kinsmen.  In  a  previons  case(a) 
the  S^tris  had  quoted  the  May&kha  to  prove  that  the 
widow  might  indeed  adopt  withont  an  express  anthority 
from  her  husband^  bat  after  <^  obtaining  the  sanction  of  the 
kinsmen  and  informing  the  ruling  authorities.''  This  they 
said  '*  corresponds  with  the  custom  of  the  country/'  Tet 
should  the  widow  have  actually  adopted  a  son  with  due 
ceremonies^  such  an  adoption^  conformable  to  the  Vedas 
could  not  ^'  be  set  aside  should  the  person  opposing  it  be 
ever  so  near  of  kin.''  The  Courts,  as  will  be  seen,  have 
steered  a  middle  course  amongst  the  conflicting  authorities. 
That  they  should  have  had  to  do  so  implies  that  none  can  be 
received  as  absolutely  supreme. 

In  the  present  day  it  does  not  seem  likely  that  the  foun^ 
tain  heads  of  the  law  will  be  much  drawn  on  for  new 
principles  in  the  Law  of  Adoption.  They  are  indeed  too 
meagre  to  afford  such  principles  save  through  an  elaborate 
process  of  constructive  inference.  To  this  they  have  been 
subjected  by  the  HindA  writers  for  many  centuries,  and  the 
rules  deduced  by  these  writers  have  in  their  turn  been  tried 
and  sifted  by  express  or  tacit  reference  to  the  usages  and 
the  peculiarities  of  Hindft  society,  until  those  best  suited  to  its 
needs  have  been  ascertained  and  appropriated.  The  Smritis 
come  nearer  than  the  Veda  to  modern  practice,  but  the  most 
important  authorities  are  the  writers,  such  as  have  been  re- 
ferred to,  whose  expositions  have  partly  embodied  and  partly 
fashioned  the  customary  law.  In  the  great  case  of  The  Oollec- 
tor  of  Madura  (b)  the  chief  authorities  on  the  law  touching  a 
widow's  power  to  adopt  had  been  collected  under  the  four 
heads  of  (1)  Original  Sanskrit  texts,  (2)  Besponses  of  Sdstris> 
(8)  Opinions  of  European  writers,  and  (4)  Decisions  of  the 
Courts.  The  judgments,  both  in  the  first  instance  and  in 
appeal,  proceeded  almost  entirely  on  the  third  and  the  fourth 

(a)  Sree  Brijbhookunjee  Maharaj  v.   Sree  Gokoolootsaqjee  Maharaja 
1  Borr.  R.  202,  214. 
(6)  12  M.  LA.  897,411. 
109 
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classes  of  authorities,  and  of  the  first  the  Judicial  Committee 
speak  as  ^^  a  catena  of  texts,  of  which  many  have  been  taken 
from  works  little  known  and  of  doubtful  authority.  Their 
Lordships  concur  with  the  judges  of  the  High  Court  in  de- 
clining to  allow  any  weight  to  these/'  while  accepting  those 
recognized  by  the  chief  European  writers  on  HindA  law 
as  of  unquestionable  authority  in  the  South  of  India,  where 
the  case  under  appeal  had  arisen. 

To  the  opinions  of  the  ^clstris,  which  the  High  Court  had 
denounced  as  having  "  polluted  the  administration  of  HindA 
law,"  (a)  their  Lordships,  as  already  observed,  (6)  attach 
considerable  importance.  Those  opinions,  they  say,  *'  which 
are  consistent  with  [translated  works  of  authority]  should 
be  accepted  as  evidence  that  the  doctrine  which  they  embody 
has  not  become  obsolete,  but  is  still  received  as  part  of  the 
customary  law  of  the  country/'  (c) 

In  dealing  with  authorities  the  analogy  of  the  rules 
accepted  by  kindred  schools  may  greatly  strengthen  one  of 
two  or  more  inconsistent  doctrines  propounded  by  rival 
authors,  {d)  All  r^ly  on  the  same  ancient  texts,  and  the 
waves  of  philosophical  or  moral  influence  which  have  mould- 

(a)  In  Collector  of  Madura  v.  Anandayi,  2  Mad.  H.  C.  R.  at  p.  223. 

(b)  Above,  p.  2. 

(c)  The  Collector  of  Madura  v.  MooUoo  Bamalmga  Sathupaihy^  12 
M.  I.  A.  at  p.  438,  439.  The  iS&stris  vacillated  occasionally  in  the 
opinions  they  delivered.  On  points  of  difficulty  they  naturally 
differed.  When  one  considers  the  cobweb  structure  of  the  Hindfi 
law  laboriously  spun  ont  of  a  primitive  theology  by  means  of  a 
philosophy  having  but  little  respect  for  mere  practice,  it  was 
impossible  that  there  should  not  be  variances  of  opinion.  One 
view  was  in  itself  as  reasonable  in  many  cases  as  the  other.  In 
some  instances  the  Sftstris  seem* to  have  gone  wholly  wrong.  The 
same  may  be  said  of  jurists  and  judges  everywhere.  A  reading 
of  the  d&stris'  responses,  as  wide  as  that  on  which  the  present  work 
is  founded,  wonld  convince  any  unprejudiced  student  that  as  Law 
Officers  of  the  Courts  these  learned  men  performed  their  duties, 
save  in  very  rare  instances,  with  integrity  as  well  as  inteUigence. 

id)  Ibid, 
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ed  the  derived  notions  in  one  part  of  India  have  almost  of 
necessity  extended  their  effect  to  the  neighbooring  regions^ 
aided  in  the  case  of  the  learned  by  their  possession  of  a 
common  language.  Through  the  medium  of  Samskriti  ideas 
having  in  themselves  a  fitness  for  wide  reception  have  been 
capable  at  all  times  of  diffusion  with  something  like  the 
same  striking  celerity  which  obtained  through  the  use  of 
Latin  in  the  Europe  of  four  and  five  centuries  ago. 

The  tendency  of  usage  to  conform  to  the  received  scripture 
standards  has  been  noticed  in  the  first  part  of  this  work,  (a) 
Hindft  theory  justifies  variances  from  the  normal  rule  of 
conduct  only  by  a  supposition  of  some  lost  revelation  (6) 
to  which  they  may  be  referred,  except  in  cases  purposely 
left  to  individual  discretion,  (c)  and  the  Sastris  assert  the 
superiorty  of  the  Vedas  to  mere  custom,  {d)  but  when  the 
precept  is  not  decisive  they  allow  custom  to  replace  it,  {e) 
The  Charters  of  the  High  Courts  and  the  Regulations 
of  the  Legislature  give  the  next  place  in  authority  after  the 
Statute  law  to  usage,  and  however  in  learned  speculation 
the  sacred  texts  may  be  exalted  above  mere  human  practice 
there  can  be  no  doubt  that  the  HindA  lawyers  had  arrived 
substantially  at  the  same  conclusion  that  the  British  Govern- 
ment has  defined.  The  general  force  of  custom  as  law  is 
■  repeatedly  asserted  by  Manu,  (/)  as  by  Katyfiyana,  Y&jna- 

(a)  See  above,  pp.  9, 425,  426.  As  to  the  determination  of  caste 
rules,  see  Sec.  II.  below. 

{b)  See  2  Mnir's  Sanskrit  Texts,  165,  and  references  below, 

Cc)  Manu  IL  12, 18;  Gaut.  XL  20. 

(d)  2  Borr.  488;  we  M.  Muller,H.  A.  S.  Lit.  p.  63;  Muir's  Sanskrit 
Texts,  Vol  III.  pp.  179, 181 ;  Coleb.  Dig.  Bk.  I.  T.  60  Comm.;  Datt. 
Him.  Sec.  I.  paras.  10, 11. 

(e)  Apastamba,  Transl.  pp.  15,  56.  At  p.  47  is  a  caution  against 
inferring  the  former  existence  of  a  Vedic  passage  from  a  usage  which 
can  be  accounted  for  on  merely  utilitarian  grounds,  and  a  caution 
against  following  a  usage  with  no  higher  justification. 

if)  1. 108,  110;  II.  12;  IV.  178;  VII.  203;  VIII.  41,  42. 
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valkya,  and  the  other  great  Rishis.  (a)  The  Mittoharft  allows 
that  custom  has  abolished  Manu's  rules  for  specific  deduc- 
tions and  unequal  shares  in  partition.  (6)  The  Vyavahlira 
Maydkha  declares  that  the  very  practice  given  by  Gauta- 
ma as  an  example  of  one  that  usage  could  not  establish^  the 
marriage  of  a  maternal  uncle's  daughter,  is  sanctioned  by 
custom  in  the  Dekhan.  (c)  Macnaghten  instances  the  Kshe- 
traja  as  a  legal  subsidiary  son  still  recognized  by  the  local 
law  of  Orissa.  {d)  Mitramisra,  following  the  Mit&kshar&, 
says  the  conflicting  texts  respecting  subsidiary  sons  are  to 
be  reconciled  by  referring  them  to  diflferent  local  customs,  (e) 
On  this  principle  the  S&stri,  in  a  case  amongst  the  Bhatele 
caste,  declared  that  by  the  caste  custom  an  adoption  could 
not  be  allowed  while  male  kinsmen  survived  to  continue  the 
family.  (/)  This  agrees  with  the  answers  preserved  in  Bor- 
radaile's  collection,  and  shows  that  custom  well  established 
is  practically  supreme.  In  the  particular  instance,  which  is 
not  a  solitary  one,  it  may  well  be  that  the  custom  embodies  a 
rule  against  adoption,  which  once  existed  in  some  sacred 
writings  as  Apastamba  indicates,  but  has  faded  away  in  the 
transcriptions  of  later  centuries. 

The  importance  of  custom  as  a  source  and  standard  of 
the  law  is  specially  great  in  the  case  of  adoption,  because 
this  being  of  comparatively  modern  development  the  Vedio 
texts,  written  without  respect  to  it,  admit  of  manipulation 
very  much  according  to  the  desires  of  the  interpreters.  The 
Smritis  even  are  far  from  regarding  adoption  in  the  light  in 
which  it  is  now  viewed.     Thus,  though  the  Srutiand  Smriti 

(a)  See  the  quotations  in  Rawut  Urjun  v.  Smg  Rawut  Qhunsiam 
Sing,  5  M.  I.  A.  180. 

(6)  Mit.  Chap.  I.  Sec.  3,  para.  4. 

(c)  Vyav.  May.  Chap.  I.  Sec.  1,  para.  13. 

(d)  Macn.  H.  L.  102. 

(e)  Viram.  Transl.  p.  127;  Macn.  H.  L.  188. 
(/)  MS.  405,  Surat,  14th  June  184.?. 
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are  to  the  pious  Hindft  above  all  reasonings  (a)  and  a 
rationalist  ranks  as  an  atheist^  (6)  yet  Yijnanei^Yaras  who 
raises  the  sacred  code  above  all  rules  of  ethics^  has  sfcill  to 
admit  an  adjustment  by  reference  to  the  general  and  parti- 
cular and  other  modes  of  interpretation,  (c)  and  custom  and 
approved  usage  (d)  govern  the  received  construction  of  the 
texts  in  proportion  as  these  are  in  themselves  indecisive  and 
incapable  of  direct  application,  {e)  This  does  not  exclude  a 
comparison  of  the  relative  weight  of  those  who  pronounce  on 
the  customary  law.  Superior  knowledge  is  to  be  recognized 
in  some  men,  of  local  usages  and  of  tradition  (/) ;  they  in  fact 
are  the  depositaries  of  custom,  as  it  is  gradually  organized,  (^) 
and  reproduce  it  in  its  living  forms.  (7i)  It  was  a  conscious- 
ness of  this  which  moved  the  Bombay  Government  of  the 
early  part  of  the  present  century  to  set  on  foot  the  inquiries 

(a)  Manu  11. 10;  oomp.  ib.  XXL  105. 

(b)  Manu  II.  11;  see  Smriti  Chandr.  Chap.  III.  para.  21;  Manu 
XII.  106. 

(c)  See  Yajn.  II.  21 ;  Vyav.  May.  Chap.  I.  pi.  112 ;  Coleb.  Big. 
Bk.  II.  Chap.  IV.  T.  15  Com.;  Bk.  Y.  T.  332  Com.;  Comp.  Gold- 
stiicker,  op.  ct^.  p.  2;  2  Muir's  Sanskrit  Texts,  169,  177,  200. 

id)  Judicial  Committee  in  Bhya  Bam  Singh  v.  BUaya  TJgur  Singh, 
13  M.  I.  A.  390. 

(e)  Vijn.  in  Roer  and  Montriou's  Y&jfi.  p.  8 ;  Manu  I.  110 ;  IV.  155. 
He  goes  so  far  as  to  say  that  precepts  are  not  to  be  followed  in  a 
practice  that  has  become  repulsive  to  the  community,  as  for  instance, 
by  raising  up  seed  to  a  man  deceased,  and  by  sacrificing  a  cow, 
though  these  are  commended  by  the  Hindft  scriptures ;  Mit.  Ch.  I . 
Sec.  m.  para.  4.  But  Dev&ndha  Bhatta  censures  this  looseness 
of  doctrine,  and  quotes  Yasishtha  (T.  17)  to  prove  that  usage  is  of 
authority  only  where  it  is  not  opposed  to  the  Vedas  and  S&stras, 
Smri.  Chand.  Ch.  HI.  p.  21  ss.  See  Gaut.  XI.  20;  Baudh.  Pr.  Adh.  1, 
Kand.  2,  paras.  1-7;  Manu  Vni.  41  ;  VII.  203. 

(/)  2  Muir's  S.  Texts,  173. 

(g)  jSeeSavigny,  System,  Yol.  I.  §  12;  Goudsm.  Pand.  Bk.  T,  §  15, 
and  notes. 

(A)  Comp.  Savigny,  System,  Vol.  I.  §§  7,  8,  29,  30 ;  Puchta 
Gewobnbeitsrecht,  Vol.  I.  p.  162  ss. 
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conducted  by  Steele,  and  Borradaile.  The  information  ga- 
thered by  the  former  on  adoption  is  embodied  in  his  Law 
of  Caste.  The  answers  collected  by  the  latter  have  not  been 
all  preserved,  but  in  English  and  OujarAti  a  considerable  body 
remain,  (a)  These  were  obtained  from  the  representative 
members  of  the  several  castes.  They  were  given,  it  is  evi- 
dent, with  care  and  conscientiousness  as  well  as  knowledge. 
They  have  for  other  purposes  been  frequently  referred  to  in 
the  foregoing  pages  of  this  work,  and  they  must  be  used  as 
additional  and  valuable  authorities  on  the  Law  of  Adop* 
tion.  (b) 

It  may  be  necessary  to  add  that  a  particular  custom  which 
is  relied  on  in  any  case  as  derogating  from  the  common  law, 
based  itself  on  a  more  general  custom,  must  be  clearly 
proved  (c)  in  this  as  in  other  departments  of  the  law.  (d)  Of 
a  general  custom  the  Courts  take  notice  without  its  being 
proved  and  without  their  attention  being  called  to  it.  Works 
like  the  present  may  make  the  performance  of  this  duty 
somewhat  easier. 

For  the  application  of  the  law  as  ascertained  from  its 
various  sources  the  Judicial  Committee  have  laid  down 
principles  which  must  always  constitute  a  great  part  of  the 
science  of  the  Courts.  Thus  in  dealing  with  the  Hindi!  law 
"Nothing  from  any  foreign  source  should  be  introduced 

(a)  The  Gujarati  collection  is  now  in  course  of  publication  by  Sir 
Mangaldas  Nathubhai. 

(b)  As  to  the  force  of  custom  see  further  Rama  Laksltmi  v.  Shtva- 
nantha,  14  M.  I.  A.  576 ;  Surendra  Nath  Boy  v.  Hiramani  Barmani, 
1  Beng.  L.  E.  26  Pr.  Co.  ;  Lala  Joti  Lot  v.  Mussamat  Durani  Kuar^ 
Beng.  L.  R.  F.  B.  R.  67 ;  Court  of  Wards  v.  TiHhee  Shigh,  21  C.  W. 
R.  89  C.  R. ;  Bai  Amrit  v.  Bm  Manek,  12  Bom.  H.  C.  R.  79 ;  Damodhur 
Abaji  V.  Martand  Apaji,  Bom.  H.  C.  P.  J.  1875,  p.  293. 

(c)  See  Coleb.  in  2  Str.  H.  L.  181. 

{d)  See  Neelhisto  Deb  Burmono  v.  Beerchunder  Thakoor,  12  M.  I. 
A.  523;  14  M.  I.  A.  576;  supra,  note  («. 
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into  it;  nor  should  the  Courts  interpret  the  texts  by  the  appli- 
cation to  their  language  of  strained  analogies/'  (a)  As  to 
the  weight  to  be  given  to  decisions,  "It  is  entirely  opposed 
to  the  spirit  of  the  HindA  customs  to  allow  the  words  of  the 
law  to  control  its  long  received  interpretation  as  practically 
exhibited  by  rules  of  descent  and  rules  of  property  founded 
on  the  decisions  of  the  Courts  of  the  country,'^  (6)  and  "  a 
new  construction  ought  not  to  be  placed  on  a  text  of  Hindd 
law  contrary  to  the  current  of  modern  authority .''  (c) 

(a)  Bhya  Bam  Shigh  v.  Bhaya  Ugur  Singh,  13  M.  I.  A.  390. 

(6)  Kooer  Qoolah  Singh  v.  Rao  Kunim  Singh,  14  M.  I.  A.  at  p.  196. 

(c)  JOhahoorain  Sahibu  v.  Mohan  Lai,  11  M.  I.  A.  at  p.  403. 
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SECTION  II. 

NATURE  OP  ADOPTION  AND  ITS  PLACE  IN 
THE  HINDU  SYSTEM. 

Though  Adoption  now  holds  amongst  the  HindA  jural  in- 
stitutions a  place  second  in  importance  only  to  Marriage,  it 
has  won  this  place  only  by  slow  degrees,  A  craving  for 
a  real,  and  failing  that,  for  a  fictitious,  perpetuation  of  the 
family  seems  to  have  prevailed  amongst  the  Hindfis  from  the 
earliest  ages,  (a)  This  craving  has  sprung  less  from  a  desire 
to  satisfy  the  capacity  for  affection  and  protection, — ^though 
this  has  not  been  absent, — than  from  a  sense  of  the  need  of 
a  son  to  save  the  Br&hman  from  endless  discomfort  in  the 
other  world,  (b)  The  connexion  of  putra  (=  son)  with 
"puf  (=  hell)  even  if  not  well  founded  etymologically 
is  ancient,  (c)  and  corresponds  to  thoughts  that  have 
possessed  the  Hindi's  mind  in  all  ages,  {d)  "  Heaven," 
says  the  Veda,  ^'awaits  not  one  destitute  of  a  son,''  {e) 
and  '^a  Brdhman  is  born  under  three  obligations;  to 
the  saints  for  religious  duties,  to  the  gods  for  sacrificeSi 
to  his  forefathers  for  offspring.  (/)  He  is  absolved  who 
has    a  son,   performs    religious    duties,    and    has    offered 

(a)  See  Ait.  Br&hm.  VII.  3,  9;  Vasishtha,  Chap.  XVH.  para.  2; 
Manu  IX.  8,  9.  46,  106 ;  HI.  37,  262,  277  ;  IV.  184. 

{b)  See  Apast.  Pr.  II.  Khand.  24,  paras.  1,  8, 4;  Vasish.  XVII.  1—4 ; 
Baudh.  Pr.  H.  Kand.  11,  para.  34 ;  Ooleb.  Dig.  Bk.  V.  T.  270. 

(c)  Ooleb.  Dig.  Bk.  V.  T.  302,  303. 

(d)  See  Vishnu  XV.  43  ss. 

(e)  Coleb.  Dig.  Bk.  V.  T.  311;  Vtram.  Transl.  p.  lib;  Huradhun 
Moohurfia  v.  Musst  Moohurjiaf  4  M.  I.  A.  414.  Yet  in  the  absence 
of  a  son  the  widow  may  perform  the  krtya  and  sr&ddhs  of  her 
deceased  husband.    Steele,  L.  G.  34 ;  above,  p.  93. 

(/)  See  Phil,  of  the  Upanishads,  p.  264.  Oomp.  Manu  III ;  70,  81. 
Thus  it  is  that "  on  viewing  the  face  of  his  begotten  son  a  fkther 
is  released  from  his  debt  to  his  ancestors,"  2  Str.  H.  L.  198. 
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sacrifices.''  (a)  When  the  Brdhman  dies  a  son  is  indis- 
pensable "  for  the  funeral  cake,  the*  libation,  and  the  solemn 
rites."(/>)  These  obligations  of  the  son  are  persistently 
dwelt  on  in  the  sacred  books,  and  when  we  see  how  the 
sacerdotal  class  were  interested  in  the  multiplication  of  cere- 
monies (c)  it  is  easy  to  understand  why  the  duty  of  pater- 
nity (d)  was  one  which  they  never  failed  to  magnify.  The 
more  sacrifices  the  more  vicarious  feasting  and  the  more  dis- 
tributions to  learned  Brahmans;  (e)  the  more  prominent 
the  position  assigned  to  them.  (/) 

(a)  Datt.  Mtm.  Sec.  I.  6 ;  so  Baudh.  Pr.  II.  Kand.  11,  para.  33; 
Kand.  16,  paras.  2 — 7. 

(b)  Datt.  Mim.  Sec.  I.  3 ;  Vishno  XV.  43  ;  Coleb.  Dig.  Bk.  IV. 
Ch.  1.  T.  8.  If  unworthy,  however,  the  son  could  be  replaced.  Coleb. 
Dig.  Bk.  V.  T.  263,  264,  278,  Comm.  "  Perpetuated  oflFspring  and 
a  heavenly  abode  are  obtained  through  a  son,  a  grandson,  and  a  great- 
grandson,"  Yajn.  quoted  Coleb.  Dig.  Bk.  IV.  Ch.  I.  T.  36. 

(c)  See  Maim  III.  117,  146. 

{d)  Paternity,  not  Maternity.  "  Males  only  need  sons  to  relieve 
them  from  the  debt  due  to  ancestors,"  Coleb.  Dig.  Bk.  V.  T.  273, 
Comm.  Nor  is  adoption  of  a  daughter  warranted  by  any  Smriti ;  ib, 
T.  334  Comm.,  though  it  is  supported  by  Pur&nic  legends.  Manu 
V.  160,  161,  in  recommending  continence  to  a  childless  widow,  does 
not  suggest  adoption,  but  promises  salvation  as  the  reward  of  auste- 
rity.    Comp.  Steele,  L.  C.  34. 

Nilkantha  gathers  from  Manu  IX.  168  that,  according  to  his  pre- 
cept, only  a  son,  not  a  daughter,  can  be  given  in  adoption.  Vyav. 
May.  Chap.  IV.  Sec.  V.  para.  6. 

(e)  See  Gaut.  Chap.  XV.  5—15 ;  Apast.  Pr.  II,  Khand.  16,  paras.  3  ss ; 
Manu  I.  95;  III.  97, 138,  145,  146,  187,  189,  207,  208,  236,  237.  In- 
dividual  moderation  however  is  prescribed ;  Manu,  IV.  186, 190, 195. 

(/ )  Marriage  is  a  samsk&ra  that  is  strongly  enjoined,  see  Coleb.  Dig. 
BW.  V.  T.  262,  Comm ;  see  Manu  II.  67 ;  III.  2,  4 ;  Coleb.  Dig.  Bk. 
IV.  Chap.  I.  T.  17. 

The  Br&hman  should  marry  and  light  the  domestic  hearth  as  soon 
as  possible  after  leaving  his  guru  or  teacher.  A  girl,  it  is  prescribed, 
is  to  be  married  at  from  six  to  eight  years  of  age,  Steele,  L.  C.  26, 
though  the  validity  of  the  marriage  is  not  affected  if  she  bo  under  the 
age  of  maturity.  Coleb.  Dig.  Bk.  V.  T.  338  Comm.  The  injunctions 
110  H 
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It  is  strange  to  modem  feelings  how  mucli  amongst  the 
ancients  sacrifices  and  religions  celebrations  were  conceiyed 
as  a  bargain  (a)  in  which,  for  a  consideration  of  oblatioBS 
duly  offered,  (6)  with  formulas  duly  uttered,  (c)  protection 
and  prosperity  might  be  justly  claimed,  (d)  There  was  but 
little  bowing  down  before  the  sublime  conception  of  Almighty 
benevolence,  less  dwelling  on  a  single  supreme  Creator  and 
controller  of  events  than  on  partial  deifications  of  persons  and 


laid  on  the  parents  and  on  the  hnsbandby  Mann  show  the  main  pur* 
pose  of  the  anion  {$ee  also  Coleb.  Dig.  Bk.  V.  T.  198,  1»9  ;  Datt 
Mim.  Sec.  I.  5),  but  in  consequence  of  the  legal  severance  of  a  girl 
from  her  family  of  birth  in  some  instances  for  years  before  her 
husband's  unfitness  can  be  discovered,  and  of  her  having  in  the 
meantime  become  disqualified  by  attaining  maturity  for  another 
marriage,  she  remains  a  member  of  her  quasi-husband's  family,  to 
which  the  marriage  rites  have  transferred  her.  See  above,  p.  418 ; 
Manu  III.  11,  37,  46;  IX.  4  26,  77,  81  ;  Coleb.  Dig.  Bk.  IV. 
Chap.  I.  T.  15,  16,  18, 19,  62,  64,  65,  66,  84.  The  sacred  writiflgs 
readily  lent  themselves  to  this,  as  they  generally  contemplated  the 
replacement  of  a  husband  where  necessary  by  a  substitute.  Seeei, 
gr.  Coleb.  Dig.  Bk.  V.  T.  231.  In  the  case  of  a  marriage  ceremony 
performed  between  relatives  or  between  persons  of  different  castes 
whose  marriage  is  forbidden  no  conjugal  connection  is  recognized, 
the  woman  is  put  away  and  her  children  are  illegitimate ;  but  she  is 
entitled  to  maintenance.  Steele,  L.  C.  29,  30.  On  the  other  hand  a 
mere  defect  in  reciting  the  formulas  (mantras)  at  the  wedding  if 
rectified  by  reciting  them  again  correctly,  lb. 

(a)  See  Ihne,  Hist,  of  Rome,  Bk.  VI.  Chap.  XIII. ;  Scury,  Etudes 
Historiques,  p.  280;  Phil,  of  the  Upanishads,  p.  262;  Manu  III.  63, 
67;  IV.  155  88. 

(b)  Manu  III.  279. 

(c)  See  Baudb.  Pr.  II.  Kand.  11,  para.  32;  Kand.  14,  paras.  4.5, 
11, 12;  Manu  III.  217,277  ssViV  99, 100;  Apast.  Pr.  II.  Khand.  16, 
paras.  7  ss  ;  Phil,  of  the  Upanishads,  p.  102. 

(d)  For  the  purposes  sought  to  be  attained  by  the  due  utteranw 
of  the  "  mantras  "  or  spells,  and  their  coercive  force  over  the  gods, 
reference  may  be  made  to  Whitney's  Essays,  Ist  Series,  p.  20;  w 
Manu  IV.  234. 
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of  qualities  within  the  reach  of  a  limited  intelligence,  (a)  In 
the  adoption  of  a  son  the  HindA  aimed  and  still  aims  at 
satisfying  an  exacting  group  of  manes  greedy  in  the  other 
world  for  recognition  and  oflTerings  in  this,  (b)  He  looks 
too  for  appreciable  benefits  which  he  is  himself  to  derive  from 
the  future  ceremonies,  (c)  the  fruit  of  which  will  reach  him  in 
the  realm  of  shades,  (d)  He  shrinks  with  horror  from  being 
left  destitute  beyond  the  pyre  to  suffer  the  mysterious 
anguish  which  awaits  the  man  for  whom  no  son  can  per- 
form the  Sriiddhas.  (e)  The  stronger  and  more  materialistic 
may  resist  this  tendency,  (/)  in  some  few  active  faith  is  lost 

(a)  ''The  innnmerable  gods  of  Hinduism  are  deified  ghosts  or 
fiimous  personages,  invested  with  all  sorbs  of  attributes  in  order 
to  account  for  the  caprices  of  nature.  This  is  the  state  of  the  vulgar 
pagan  mind;  by  the  more  reflective  intelligence  the  gods  are 
recognized  ....  as  beings  capable  of  making  themselves  very 
troublesome;  whom  it  is  therefore  good  to  propitiate,  like  men  in 
oflfice."    Sir  A.  C.  Lyall,  Asiatic  Studies,  p.  51. 

(b)  Manu  Chap.  III.  passim;  Vasish.  XL  40—44;  Gaut.  XV. 
15  ss.  A  higher  range  is  attained  in  such  passages  as  those  quoted 
by  M.  MuUer,  Lect.  on  the  Sc.  of  Religion,  pp.  233,  265;  comp.  ib, 
153;  Tiele,  Anc.  Religions,  pp.  114,  143.  The  manes  were  on  parti- 
cular occasions  to  be  honoured  with  animal  sacrifices.  Manu  Y.  41 ; 
comp.  V.  35. 

(c)  See  Manu  IX.  180  ;  Coleb.  Dig.  Bk.  V.  T.  306 ;  Baudh.  Pr.  11. 
Kand.  14. 

{d)  See  Manu  III.  274, 275.  As  to  the  sin  of  the  son  who  omits  to 
satisfy  his  obligations,  see  Vishnu  XXXVII.  29;  LXXVI.  2;  Phil, 
of  the  Upanishads,  p.  264.  The  enumeration  of  the  right  seasons 
for  oblations  to  the  manes  in  Y&ja.  I.  217,  may  remind  one  of  the 
£sLmous  five  reasons  for  drinking  amongst  the  Western  nations. 
So  too  Vishnu,  LXXVI— LXXVIII. 

Ce)  Vishnu,  XX.  33—37 ;  Coleb.  Dig.  Bk.  V.  T.  312,  313. 

(/)  Individual  Hindis  have  no  hesitation  {see  the  Sarva-Darsana- 
Sangraha,  p.  10)  in  expressing  their  contempt  for  the  whole  system, 
but  they  are  rare  exceptions.  Others  think  that  their  duty  may  be 
fulfllled  and  their  salvation  secured  Under  the  Hindd  law  by  other 
means  than  procuring  a  lineage.  They  rely  on  such  texts  as  Yajn. 
I.  40,  60 ;  III.  190,  204,  205 ;  Manu  V.  159. 
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in  metapbysical  subtilties,  (a)  some  are  too  obtuse  to  realize 
the  future  at  which  others  shudder ;  but  for  the  most  the 
pressure  of  a  social  opinion  pervaded  everywhere  with 
these  ideas,  moulds  their  desires  (h)  and  defines  their 
spiritual  outlook  and  their  hopes  and  fears.  In  somehow 
acquiring  a  son  the  Hindi!  thinks  generally  that  he  is  makiDg 
the  best  of  all  possible  bargains  for  himself  in  this  world 
and  the  one  to  come,  (c) 

Various  means  for  supplying  a  natural  deficiency  of  male 
offspring  were  devised,  or  still  adhered  to  the  family  in  its 
gradual  consolidation  on  a  permanent  type  from  the  looser  and 
grosser  associations  that  preceded  the  dawn  of  civilization. 
Amongst  these  expedients  Adoption,  when  first  admitted, 
seems  to  have  been  received  with  but  doubtful  favour,  (d) 
The  lovirate  and  the  appointment  of  a  daughter  in  one  or  other 
of  the  forms  of  these  institutions  must  for  generations  and 
even  centuries  have  been  the  approved  modes  of  obtaining  a 
substitutionary  son.  (e)  Other  methods,  still  less  commend- 
able, according  to  modern  ideas,  must  have  had  a  certain  vogne, 
seeing  that  they  are  recognized  in  the  sacred  Smritis.  (/) 
The  final  survival  of  adoption  while  the  rival   institutions 

(a)  See  Phil,  of  the  Upanishads,  Chaps.  lY.  V.  p.  263. 

(6)  For  the  ceremonies  and  the  mantras  or  spells  to  be  rocited  iee 
Vishnu,  LXXIII— LXXVI. 

(c)  See  Manu  III.  81,  82,  122, 127  ;  Coleb.  Dig.  Bk.  V.  T.  270. 

{d)  Apast.  Pr.  II.  Pat.  VI.  Khand.  13,  para.  11,  positively  forbids 
the  gift  equally  with  the  sale  of  a  child.  He  does  not  recognize  the 
substitutionary  sons.  He  condemns  vicarious  procreation,  loc.  cit. 
para.  7,  at  the  same  time  indicating  that  it  was  common.  Medh&titbi, 
much  later,  contends  that  there  can  be  no  real  substitute  for  the  son, 
from  whoso  production,  not  his  replacement,  the  proposed  spiritual 
benefit  is  to  be  derived.  See  Dat^i.  Mtm.  Sec.  I.  36,  and  comp.  the 
alternative  rendering  of  Grant.  IX.  53,  quoted  under  Vasish.  XII.  8. 
This  would  forbid  leaving  the  family  of  birth  to  join  another  by 
adoption. 

(e)  See  Colob.  Dig.  Bk.  V.  Chap.  IV.  Sec.  III.  Arts.  I.  and  II. 

(/)  See  ex.  gr.  the  quotations  in  Coleb.  Dig.  loc.  cit.  Sec.  IV. 
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perished  is  a  mark  of  its  greater  suitableness  to  the  moral 
sensibilities  and  needs  of  a  society  gradually  advancing  in 
refinement,  yet  clinging  always  to  the  traditions  of  the  past. 
The  field  is  here  still  encumbered  with  the  remains  of  fallen 
structures  which  have  engaged  a  good  deal  of  the  atten- 
tion of  the  native  authors.  These  have  only  a  partial  and 
occasional  influence  on  the  law  of  to-day,  but  some  obser- 
vations may  be  necessary  in  order  to  place  Adoption  in  its 
proper  historical  relation  to  the  rival,  and  no  doubt  older, 
institations,  which  in  the  end  it  has  supplanted  and  extin- 
goished. 

It  is  possible  to  trace  in  the  Vedic  literature  (a)  some 

indications  of  the  appointment  of  a  daughter  to  produce  a 

son,  not  for  her  husband  but  for  her  own  father,  (b)     This 

and  thelevirate  (c)  maybe  regarded  as  having  in  the  Vedic 

period  almost  completely  filled  the  space  now  occupied  by 

\      adoption,  (d)     It  is  impossible  to   suppose  that  a  subject 

f      of  such  importance  as  adoption,  so  stirring  to  the  feelings 

I"      of  the  religious,  and  so  calling  for  ceremonies  and  sacred 

ministrations,  should  not  have  been  frequently  mentioned  if 

in  fact   the  institution  was  generally  recognized  when  the 


(a)  It  is  necessary  to  go  back  so  far  to  find  the  root  of  this  as  of 
nearly  all  existing  HindA  institutions.  See  Whitney,  Or.  and  Ling. 
Studies,  Ist  Series,  pp.  101  ss. 

(6)  MuIIer,  ^igveda,  vol.  I.  p.  232;  Transl.  Tag.  Lect.  1880,  p. 
249. 

(c)  A  passage  quoted  in  Muir's  Sansk.  Texts,  vol.  V.  p.  459,  makes 
it  plain  that  the  young  widow  of  the  Vedic  period  sought  the  society 
of  her  brother-in-law  just  as  amongst  the  Jews.  (See  above,  p.  420.) 
The  frequent  references  to  the  same  custom  in  the  Smyitis  have 
already  been  noticed.     {See  above,  p.  417  ss.) 

[d)  Above,  p.  417  ;  Rig  Yeda,  X.  40,  referred  to  above,  p.  289.  The 
Yedic  passage  apparently  insisting  on  a  really  paternal  relation  as 
the  condition  of  celebrating  certain  sacrifices  has  to  be  explained 
away  in  the  Datt.  Mim.  Sec.  I.  44. 
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hymns  were  composed,  (a)  Yet  that  it  was  creeping  into 
existence  may  be  inferred  even  from  the  exhortation  against 
it  as  incapable  of  supplying  a  deficiency  of  begotten 
offspring,  (b) 

The  levirate,  as  a  means  of  raising  up  issue,  became  in  the 
course  of  time  disreputable  amongst  the  Br^mans  (c)  or 
at  any  rate  somewhat  discredited.  It  is  by  Manu  made 
one  of  the  reproaches  of  king  Vena,  who  appears  to  have 
strongly  resisted  the  pretensions  of  the  Brahraans,  that  he 
made  this  practice  "  fit  only  for  cattle*'  a  law  for  men.  {d\ 
Yet  a  few  verses  later  the  institution  in  a  modified  form  is 

(a)  The  myth  of  Sunahfiepa's  giving  himself  to  Visv&mitra,  who 
already  had  a  hundred  sons,  is  referred  to  in  the  Rig  Veda,  but  it 
is  evidently  not  recognized  as  a  part  of  the  social  system.  Nor  is  it 
connected  by  any  chain  of  natural  development  or  deduction  with 
adoption.  A  mere  casual  and  partial  similarity  does  not  under  such 
circumstances  indicate  derivation.  Sunah^epa  it  appears  must  have 
already  uttered  mantras  and  must  therefore  have  been  initiated. 
Hence  it  is  said  arises  an  authority  for  the  adoption  of  a  son  whose 
samsk^ras  have  been  completed  in  another  family.  "When  history 
admits  the  legend,  logic  may  accept  the  inference. 

In  the  comparatively  late  Yajur  Veda  there  is  an  instance  in  the 
story  of  Atri  of  a  man's  giving  away  all  his  children  and  in  place  of 
them  adopting  a  religious  ceremony.  Such  myths  sprang  merely 
from  the  unchecked  play  of  invention.  Taken  seriously  as  examples 
for  imitation  they  would  warrant  what  the  law  strongly  condemns, 
needless  adoption  and  parting  with  all  sons.  The  story  of  Manu's 
appointment  of  a  daughter  though  he  had  sons,  Coleb.  Dig.  Bk.  V.  T. 
216,  is  not  by  any  one  held  to  validate  a  similar  appointment  now, 
nor  is  Pandu's  liberal  acceptance  of  his  wife's  children  a  pattern  for 
a  less  meritorious  generation.  See  Coleb.  Dig.  Bk.  V.  T.  301  Comm., 
T.  273  Comm.  A  further  pitch  of  imaginative  license  is  reached  in 
the  story  of  Daksha's  appointing  his  fifty  daughters  and  giving 
twenty-seven  to  one  husband.    See  Coleb.  Dig.  Bk  V.  T.  222. 

{b)  See  the  passages  cited  by  Zimmer,  Altindisches  Leben,  p.  318 ; 
and  comp.  ?ig  Ved.  I.  124,  125.  •' 

(c)  Above,  p.  418;  Manu  V.  161, 162. 

{d)  See  Muir,  Sansk.  Texts,  Vol.  I.  p.  297 ;  Manu  IX.  66, 
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fully  recognized,  (a)  and  a  sonless  woman  it  is  admitted 
might  be  legally  authorized  to  take  a  substitute  for  her 
husband.  (6)  Thus  the  ruder  arrangements  of  a  half-savage 
time  (c)  sta\id  recorded  side  by  side  with  higher  conceptions 
still  struggling  for  admittance.  The  higher  cause  prevailed^ 
but  its  supremacy  is  even  now  not  completely  established 
amongst  the  primitive  tribes,  {d)  Amongst  the  higher  castes 
the  older  notions  are  virtually  obsolete,  yet  in  the  law 
books  we  find  rules  still  based  on  them  with  more  or  less 
of  artificiality,  (e)  These  instances  of  adjustment  must  be 
taken  rather  perhaps  as  proofs  of  the  strong  conservative 

(a)  Manu  IX.  69,  70;  comp.  Gaut.  Ad.  28,  para.  19;  Vasish.  Chap. 
XVII.  para.  11 ;  Vishnu  Chap.  XV.  para.  3. 

{b)  Manu  IX.  147,  159,  161 ;  Baudh.  Pr.  II.  Kand.  2,  para.  12. 
Kot  only  could  a  wife  be  borrowed,  but  a  Br&hman  might  be  hired, 
as  well  as  a  relative  called  in,  to  supply  a  suspected  defect  on  the 
part  of  the  husband  desirous  of  offspring.  See  the  passage  quoted 
Datt.  Mim.  §  V.  16.  Various  bargains  could  be  made  between  the 
father  and  the  qu&si  father;  see  the  texts,  Coleb.  Dig.  Bk.  V.  T.  213, 
214,  217,  236.  238,  240,  241,  244,  252. 

In  the  passage  quoted  Datt.  Chand.  Sec.  III.  9,  it  is  provided  that  a 
son  begotten  on  the  widow  by  a  brother  of  the  deceased  husband  is  to 
be  regarded  as  a  son  of  the  latter  only.  He  is  to  take  precedence  as 
heir  over  sons  begotten  by  the  deceased  on  other  men's  wives.  As  to 
these  see  Gautama,  quoted  Coleb.  Dig.  Bk.  V.  T.  265.  The  Brahma 
Purfina,  quoted  ib.  T.  217,  would,  taken  without  the  gloss,  reverse 
the  order  of  succession. 

(c)  Polygamy,  though  the  indications  of  it  in  the  Vedic  hymns 
are  not  frequent,  is  yet  referred  to,  see  Muir*s  Sansk.  Texts,  Vol.  V. 
p.  458 ;  Zimmer,  Altin.  Leb.  324.  The  seclusion  of  women  seems 
from  other  Vedic  passages  not  to  have  been  practised.  It  is  prob- 
able that  under  such  circumstances  a  considerable  license  of  manners 
prevailed,  and  of  this  there  are  several  indications.  Wilson,  Big 
Veda,  2.  xvii. ;  Zimm.  op.  cit,  332,  334. 

(d)  See  above,  p.  375. 

(e)  Doctor  Burnell,  Introd.  to  the  M&dhavlya,  says :  "  Indian  jurists 
never  attempted  to  record  such  merely  human  details"  as  those  of 
local  costom,  but  the  perusal  of  such  a  work  as  the  Vyav.  Maytlkha 
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tendency  of  learned  men  building  on  sacred  foundations, 
than  as  tbe  real  grounds  of  customs  which  had  an  obvions 
recommendation  in  their  fitness;  but  they  give  a  peculiar 
turn  to  the  reasonings  on  some  points  of  the  chief  authori- 
ties which  has  had  a  palpable  influence  on  the  development 
of  the  practical  law. 

As  an  example  of  this,  reference  may  be  made  to  the  rule 
that  the  place  as  heir  of  a  member  of  a  family  disqualified 
by  some  personal  defect  may  be  taken  by  a  son  begotten 
either  by  the  man  himself  or  by  a  kinsman  on  his  behalf,  (a) 
The  specific  mention  of  these  substitutes  is  held  by  the 
Mit&kshara  (6)  to  exclude  a  son  adopted  by  a  man  himself 
disqualified  for  inheritance,  and  the  Smriti  has  probably 
come  down  from  a  time  when  the  family  might  refuse  to 
accept  any  one  not  actually  born  in  it  under  arrangements 
which  provided  that  a  child  thus  born  shared  the  common 
ancestral  blood,  (c) 

Another  instance  is  the  reference  by  S9me  authors  of  tbe 
right  of  a  widow  to  adopt  a  son  without  express  authoriza- 

can  leave  no  doubt  that  the  commentators  were  no  more  independent 
than  other  human  beings  of  the  moral  medium  in  which  thej  lived. 
An  ingenious  and  laboured  interpretation  not  infrequently  leads 
merely  to  a  corroboration  of  what  custom  had  already  made  law. 

(a)  Mit.  Chap.  II.  Sec.  10,  para.  9. 

(6)  lb,  pai;^.  11. 

(c)  There  was  no  such  thing  as  a  repeal  of  a  Smyiti  law.  See  above, 
pp.  54-56.  As  the  sacred  writings  were  inspired  all  had  authority, 
and  when  they  clashed  had  in  some  way  to  be  reconciled  by  interpreta- 
tion {see  Manu  II.  12-15).  Here  the  precise  rule  prescribed  for  the 
particular  case  is  declared  by  Vijn&ne^vara  to  override  the  more 
general  law  of  replenishment  of  the  family,  and  the  rule  has  been 
preserved,  though  its  effect  nof7  is  to  prevent  disqualified  persons  from 
supplying  their  own  places  at  all,  comp.  pp.  54,  55,  above;  The 
Collector  of  Madura  v.  Muttu  Ramalinga  Sathupathy,  12  M.  I.  A.  at  p. 
435,  and  S.  C.  2  M.  H.  C.  B.  at  p.  231.  It  is  a  canon  of  construction 
that  when  there  is  a  general  rule  a  special  one  of  possible  narrower 
scope  is  to  be  interpreted  bo  as  not  to  deprive  the  wider  rule  of 
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tion  to  the  duty  in  former  ages  of  raising  up  seed  to  her 
deceased  husband  by  an  appointed  relative,  (a)  And  as  this 
function  was  assigned  to  the  brother  or  other  near  kinsman, 
so  he,  it  was  said,  was  the  person  to  concur  in  an  adoption 
by  the  widow,  without  which  such  an  adoption  could  not  be 
valid,  (b)  The  Privy  Council  refused  to  admit  the  analogy 
as  affording  more  than  ^*an  explanatory  argument  for  an 
actual  practice,^'  (c)  and  placed  the  necessity  for  kinsmen's 
assent  upon  the  ground  of  "the  presumed  incapacity  of 
women  Tor  independence,'^  but  the  logical  method  pursued 
by  the  native  writers  referred  to  and  adopted  by  the  High 
Court  of  Madras  in  this  case  is  extensively  applied  in  the 
Hindft  law.  {d) 

It  is  only  necessary  to  read  the  Smritis  with  a  little  care 
to  perceive  that  -something  like  a   Spartan   indifference  to 

its  general  operation.  See  Datt.  Chand.  Sec.  V.  27.  This  is  equally 
a  rule  of  the  English  law ;  see  Co.  Litt.  299  a,  and  Ebbs  v.  Boulnois* 
Li.  ft.  10  Ch.  A.  at  p.  484.  The  apparent  contradiction  is  got  rid  of 
by  a  limitation  of  the  one  or  the  other  rule  as  to  persons,  time,  or 
place  of  operation. 

(«)  See  Collector  of  Madura  v.  Srimatee  Muttu  Ramalinga  Saihu' 
pathy,  2  M.  H.  C.  R.  at  pp.  213,  221,  222,  224,  226,  230. 

(b)  lb. 

(c)  S.  0. 12  M.  I.  A.  at  p.  441.  The  Samsk4ra  Kaustabha  argues 
that  a  woman's  necessary  dependence  does  not  disqualify  her  for 
adopting,  but  it  does  not  decisively  dispense  with  the  assent  of 
kinsmen,  though  these  may  incur  damnation  by  wrongly  withholding 
it.  The  construction  given  by  the  S&stris  (above,  p.  864)  is  subject 
to  this  qualification. 

(d)  The  principle  of  development  on  which,  as  a  formulated  scheme, 
the  whole  law  of  adoption  rests,  is  strongly  insisted  on  at  2  M.  H. 
C.  E. 227.  The  Judicial  Committee  at  12  M.  I.  A.  441,  say  that  "as 
a  ground  for  judicial  decision  these  speculations  are  inadmissible  ": 
the  force  of  any  doctrine  depends  on  its  reception.  (Ift.  p.  436.)  But  the 
character  of  the  doctrine  is  sometimes  virtually  conclusive  for  or 
against  its  admissibleness,  and  the  view  expressed  by  the  High  Court 
may  derive  some  support  from  the  dicta  of  Lord  Wenslcydale  in 
Morehouse  Y.  Reimell,  1  CI.  &  Fin.  546,  adopted  by  WiUes,  J.  iu  ths 
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mere  sexual  purity  (a)  prevailed  amongst  tbe  Hindfts 
whose  habits  and  ideas  are  recorded  in  these  ancient 
compositions,  (b)  In  discussing  the  punarbhft  (twice- 
married  woman)  and  the  svairini  (faithless  wife)  Narada 
shows  that  irregular    relations  were  comujon*     The  chief 

Tagore  case,  L.  R.  Suppl.  I.  A.  at  p.  68.  On  tbe  other  hand  in  Beg.  t. 
BertraTid,  L.  R.  1  P.  0.  at  p.  620,  it  is  said  that  the  Courts  cannot  make 
that  law  which  the  Legislature  or  usage  has  not  made  so.  This  is 
quoted  and  approved  in  Rep,  v.  Duncan,  L.  R.  7  Q.  B.  D.  at  p.  200. 
In  Dalton  v.  AnguSy  L.  R.  6.  A.  C.  at  p.  812,  Lord  Blackburne  recog- 
nizes fictions  as  a  beneficent  usurpation,  departure  from  which  would 
be  as  great  a  usurpation  by  the  Courts.  That  even  principles  quite 
foreign  to  the  HindO  law  may  thus  obtain  reception  and  react  on  tbe 
whole  system  appears  from  the  discussion  above,  p.  620  ss.  See  Suroj 
Bunsee  Koer^a  case,  L.  R.  6  I.  A«  at  p.  102. 

(a)  Vishnu,  Transl.  XV.  27,  and  Note.  See  McLennan,  Studies  in 
Anc.  Hist.  p.  178.  For  the  legend  of  Yasishtha,  called  in  to  his 
aid  by  King  Saudasa,  see  Coleb.  Dig.  Bk.  V.  T.  22P,  Comm.  The 
controversy  pointed  at  in  Vasishfcha,  Chap.  XVII.  paras.  6 
88.  shows  very  clearly  that  in  his  time  it  was  still  an 
open  question,  whether  additions  to  a  family  might  not  allowably 
be  obtained  by  the  aid  of  an  outsider.  Vasish^ha  expresses  no 
decided  view.  The  puritan  Apastamba  (Pr.  II.  Pat.  6,  Khand.  13, 
paras.  6.  7)  ascribes  the  son  thus  obtained  to  the  real  father,  but  the 
Vedic  G&th&  quoted  by  him  necessarily  implies  that  procreation 
by  deputy  was  very  common.  Manu,  IX.  51,  ascribes  the  offspring 
to  the  woman's  husband,  comp.  V.  162,  He  recognizes,  IX.  162, 
that  a  man  may  have  two  heirs,  one  only  of  whom  was  begotten 
by  himself,  and  takes  it  as  of  course  that  a  child  of  an  unknown 
father  belongs  to  the  master  of  the  house  in  which  he  is  bom, 
V.  170 ;  see  above,  p.  879  note  (&).  An  indication  of  the  same  ancient 
usage  is  to  be  found  in  the  Buddhist  law,  published  by  Mr.  Jardine, 
Judicial  Commissioner  of  British  Burmah.  In  Chap.  II.  Sec.  8P,  it 
is  said  that  where  a  daughter  disapproving  of  the  husband  chosen  for 
her  by  her  parents  gets  a  son  procreated  by  another  man,  such  a  one 
is  recognized  as  a  Khettadza  (i.e.  Kshetraja)  son.  This  part  of  the 
Burmese  law  has  obviously  been  introduced  from  India,  and  probably 
reproduces  more  archaic  rules  in  many  instances  than  those  that 
have  been  preserved  in  India  itself. 

(b)  The  capture  of  brides  by  force  or  pretended  force  was  common. 
It  is  noted  of  a  blind  daughter  that  any  wooer  may  carry  her  oft,  va^ 
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care  manifested  is  as  to  the  ownership  of  the  children, 
which  is  said  to  belong  to  him  who  has  begotten 
them,  if  the   hasband  has   sold   his  wife^s  embraces,  (a) 

no  one  hurl  a  javelin  at  him.  Muir's  Sansk.  Texts,  vol.  V.  p.  458 ;  comp. 
Manu,  III.  33,  34r.  In  Baudh&yana,  Pr.  IV.  Adh.  I.  para.  15,  it  is 
said  that  an  abdaction  gives  no  marital  right.  The  '*  mundium*' 
jealoasly  guarded  by  early  European  law  was  a  corrective  of  the 
rough  wooing  of  capture.  It  is  found  insisted  on  in  the  **  Vagaru 
Dhammathat,"  translated  from  P&li  by  Dr.  Forchhammer ;  but  the 
law  is  evaded  by  three  successive  elopements. 

The  passage  quoted  from  the  Atharva  Veda  in  Muir's  Sansk.  Texts, 
vol.  I.  p.  280,  seems  to  indicate  that  Br&hman  women  were  sometimes 
taken  from  their  husbands  by  powerful  men.  It  shows  also  that 
Brdhmans  married  the  wives  or  widows  of  Rtijanyas  and  of  Vaisyas. 
In  such  a  case  the  Brahman  is  to  be  regarded  as  the  only  real  hus- 
band. 5?e  Zimmer,  Altin.  Leb.  p.  326.  Such  practices  are  far  re- 
moved from  the  Br&hmanical  usages  and  ideas  of  the  present  day. 

(a)  The  purchase  or  hiring  of  another  man's  wife  to  procure  off- 
spring for  oneself  is  authorized  by  the  texts  of  N&rada,  quoted  in 
Coleb.  Dig.  Bk.  V.  T.  342,  343.  See  also  T.  257,  264,  265  and 
Coram .  The  prevalence  of  such  a  custom  affords  the  readiest 
explanation  of  the  illegality  of  the  adoption  of  a  sister's  or  a 
daughter's  son.  The  adopted  is  "a  reflexion  of  a  begotten  son." 
The  conditions  of  legality  in  the  case  of  the  begotten  son  adhere 
therefore  as  far  as  possible  to  his  representative.  Now  when  a 
sonless  man  leased  another's  wife  to  provide  him  with  offspring, 
it  was  impossible  that  he  should  take  his  own  sister  or  daughter : 
incest  was  abominable,  while  other  immoralities  had  not  yet 
assumed  that  character.  When  adoption  took  the  place  of  pro- 
creation an  imitation  of  nature  was  still  kept  up,  and  she  who 
could  not  be  to  a  man  the  actual  mother  of  a  begotten  substitu- 
tionary son,  was  not  allowed  to  be  mother  of  his  substitute  the 
son  given  in  adoption. 

The  Dattaka  Mlmdmsft,  Sec.  V.  16  ss.  places  the  prohibition  on 
the  ground  that  a  man  could  not  be  called  in  to  procure  a  son  for 
the  hasband  of  his  own  daughter  or  sister.  The  statement  is  of 
course  quite  true.  The  one  form  of  license  even  with  its  limitation 
is  as  revolting  to  modern  ideas  as  the  other.  Of  the  two  it  seems  more 
reasonable  to  trace  the  rule  to  an  extension  of  the  fiction  of  a 
natural  relation  in  the  adoptive  father's  own  family  rather  than  to 
limitations  on  the  replenishment  of  another  family.    The    Bomau 
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but  otherwise  (a)  to  the  husband.  Vasishtha  (b)  calmly 
deals  with  the  case  of  a  woman  who,  having  left  the  husband 
of  her  youth  to  live  with  another,  afterwards  returns  to  his 
family.  She  stands  on  the  same  social  footing  as  a  widow 
remarried  in  the  family  she  joins,  (c) 

It  is  not  amongst  people  of  such  habits  and  ideas  that 
we  can  look  for  the  delicacy  which  now  characterizes  the 
relations  of  the  sexes  in  advanced  communities.  The  gra- 
dual abolition  of  the  grosser  means  of  supplementing  a 
family  in  favour  of  the  system  of  adoption  is  itself  a  striking 

law  eaid  "Adoptio  demnm  in  his  personis  locum  habet  in  quibus 
etiam  natura  potest  habere,**  Poth.  Pand.  Li.  I.  Tit.  VII.  §  XVI. ; 
and  the  HindA  law  of  adoption  presents  many  instances  of  the  influ- 
ence of  the  same  principle,  as  in  preventing  a  man's  adoption  of  one 
older  than  himself,  and  whom  therefore  he  could  not  possibly  have 
begotten,  and  adoption  by  an  immature  girl  who  could  not  be  mother 
of  the  representative  son.    See  Steele,  388,  44,  48. 

(a)  Hence  the  story  of  Pandu  in  the  Mah&bh&rata,  quoted  Coleb. 
Dig.  Bk.  V.  T.  273,  Comm.  There  was  much  controversy  on  the  point, 
as  may  be  seen  from  Coleb.  Dig.  Bk.  V.  T.  253  Comm.,  and  many 
xOther  passages. 

One  of  the  laws  of  the  Alamanni  provided  that  where  a  man  had 
earned  off  the  wife  of  another  he  was  to  pay  a  fine  to  the  husband. 
If  the  captor  took  her  to  wife  while  the  fine  remained  unpaid  any 
child  resulting  from  the  marriage  before  the  fine  was  paid  was  to 
belong  to  the  former  husband.  So  as  to  the  children  of  a  daughter 
taken  without  the  mundium  or  guardianship  being  acquired  from 
her  father,  see  Canciani,  Leg.  Barb.  vol.  II.  p.  336. 

W  Chap.  XVII.  19. 

(c)  Along  with  general  censures  of  adultery  (Manu  IX.  30)  there  are 
in  Manu  (VIII.  352,  ss.)  and  the  other  Smritis  (Y&jn.  I.  72,  74 ;  comp. 
Vishnu  XXXVII.  33,)  such  indulgences  allowed  as  show  that  caste 
was  thought  much  more  of  than  mere  chastity.  Girls  are  indeed 
encouraged  to  fornication  with  men  of  high  class.  (Manu  VIII.  366 ; 
comp.  2  Str.  H.  L.  162,  and  p.  376  supra.)  The  penalties  provided  are 
for  the  insolence  of  those  who  connect  themselves  with  members  of 
a  class  different  from  their  own,  (Vyav.  May  Chap.  XIX.  para.  6,) — 
in  the  case  of  men  with  their  superiors  (Manu  VIII.  374  ss),  in  the 
ease  of  women  (Manu  VIII.  371)  with  their  inferiors.     To  the  same 
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evidence  of  progress  in  civilization.  The  appointment  of 
a  daughter  held  an  intermediate  place  between  this  and  the 

effect  is  N4rada.  (Pt.  II.  Chap.  XII.  SAtra  78 ;  Vyav.  May.  Chap. 
XIX.  para.  11;  oomp.  2  Str.  H.  L.  167.)  The  object  of  the  restric- 
tions and  the  indulgences  was  to  maintain  the  lordly  superiority 
of  the  twice  born  (Manu  III.  156,  156, 178 ;  IV.  80  ;  Y.  104  ;  X.  317, 
319  ;  XI.  84, 101 ;  XII.  43),  and  to  prevent  their  corruption  (Manu  V. 
89  ;  VIII.  353  ;  IX.  7  ;  Coleb.  Dig.  Bk.  IV.  Ch.  I.  T.  8,  77,  78,  79,  83) 
through  the  infusion  of  low-caste  blood ;  the  sons  being  supposed  to 
partake  more  largely  of  the  nature  of  their  fathers  (Mauu,  UI.  49; 
IX.  9.  32,  35.  36  ;  X.  6. 12,  30,  64,  67,  72 ;  Y&J5. 1.  93). 

The  notion  that  male  offspring  partake  more  largely  of  the  father's 
nature,  and  female  offspring  of  the  mother's,  has  been  widely  enter- 
tained :  see  ex.  gr.  Luor.  De  Nat.  Rer.  IV.  1229—1232,  Ed.  Munro; 
and  the  denunciations  of  adultery  that  occur  rests  on  its  tendency  to 
confuse  caste,  and  to  deprive  the  manes  of  the  true  ancestors  of  their 
doe  offerings, — a  privation  regarded  as  a  great  though  undefined 
€»lamity.  See  Thomson's  Bhagavadgil&,  p.  7.  Vasishtha  says  (Chap. 
XXVIII.  1 — 9;  Chap.  V.  1 — 4.)  that  a  woman  is  not  by  unchastity 
made  more  than  temporarily  impure.  (So  Y&jn.  I.  72.)  She  im- 
parts no  taint  of  sin  during  dalliance,  and  is  not  to  be  cast  off  by 
her  husband  for  any  impurity.  A  tradition  preserved  in  the  Mah&- 
bb&rata  commends  king  Mitrasaha  for  accommodating  the  sage 
Vasishtha  with  his  wife  Damayanti. 

In  the  case  of  unmarried  women  the  state  of  feeling  may  be  gathered 
from  the  functions  assigned  to  the  Apsarases  in  the  Vedic  heaven 
{see  Muir,  Sansk.  Texts,  vol.  V.  pp.  307,  308,  346,  430;  vol.  IV. 
p.  461.)  Manu's  approval  or  permission  of  a  sacrifice  of  modesty  to 
a  man  of  higher  class  (Manu  VIII.  364)  is  reproduced  in  the  P&li  law 
books  of  the  Burmese.  See  Notes  on  Buddhist  Law,  III.  Sec.  140, 
p.  14.  And  that  some  men  had  no  troublesome  sensitiveness  about 
their  wives*  chastity  is  plainly  indicated  {see  Vas.  XIV.  6 — 11). 
The  Taittirtya  Br&hmana  gravely  explains  the  character  of  the  re- 
ward given  for  sexual  association,  and  the  sage.Y&jiiavalkya  (II.  290, 
292)  provides  against  cheating  on  either  side.  With  "  D&sis"  or  slaves 
not  secluded,  N&rada  thinks  connexion  innocent  (N&r.  Pt.  II.  Chap. 
XII.  paras.  78,  79),  and  he  treats  the  ornaments  of  courtesans  as 
exempt  from  seizure  like  the  instruments  of  musicians,  as  the  means  by 
which  they  gain  their  livelihood.  This  way  of  regarding  the  subject 
has  come  down  to  modern  times,  and  not  to  go  farther  Kilakantha  in 
the  MayOkha  ranks   courtesans  with  the  members  of  other  business 
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coarse  materialism  of  the  earliest  modes  of  substitution,  (a) 
It  is  no  longer  recognized,  (6)  but  traces  of  the  institution  still 
remain  in  the  existing  law.     From  it  on  the  one  hand  has 
been  derived  the  right  of  succession,  of  the  daughter  and  the 
daughter's  son,  (c)  while  on  the  other  it  is  connected  with 
the  fitness  of  a  daughter's  son  for  adoption.    As  an  imitation 
of  a  real  son  the  adopted  son  ought  to  be  bom  of  some  woman 
whom  the  adoptive  father  could  have  married,  {d)  This  excludes 
the   son   of  a   daughter,  and    such    is   the   law    generally 
received  amongst   the  higher  castes,  (e)  but  amongst  the 
lower  castes  sub-divisions  of  the  great  SAdra  class  almost 
everywhere,  and  amongst  some  of  the  higher  castes  by  their 
customary  law,  the  daughter's  son  is  deemed  fit  for  adoption, 
and   even   the  most  fit  on  account  of  the  place  he   might 
formerly  have  taken  as  a  son  by  appointment,  as  well  as  of 
the  blood  connexion  on  which  the  system  of  appointment 
itself  was  founded.  (/) 

The  passage  of  Vasishtha  {g)  which  directs  that  a  man 
desiring  to  adopt  shall  make  his  selection   from   amongst 

associations.  (Vyav.  May.  Chap.  XVII.  2;  Chap.  XIX.  10, 11 ;  Chap. 
XXII.)  The  sisterhoods  of  dancing  women  must  hence  be  deemed  not 
wholly  foreign  to  the  Hindfli  system  as  it  was,  though  that  system 
contains  within  itself  the  means  of  a  gradual  purification  correspond- 
ing to  the  advance  in  moral  and  social  refinement  manifested  in  the 
adoption  of  higher  standards  in  the  customary  law. 

(a)  Ooleb.  Dig.  Bk.  V.  T.  295,  296,  304. 

(ft)  Vyav.  May.  Chap.  IV.  Sec.  IV.  para.  46. 

(c)  See  above,  pp.  84,  429  ;  Bhdu  Ndndji  v.  Sundrdbdi,  11  Bom.  H. 
C.  R.  at  p.  274. 

((£)  See  above,  p.  883,  note  (a). 

(e)  See  Datt.  Mim.  Sec.  II.  74 ;  Vyav.  May.  Chap.  IV.  Sec.  V. 
para.  11. 

(/)  Datt.  Mim.  Sec.  II.  74,  93,  105,  107,  108  ;  comp.  Vishnu  XV. 
47. 
{g)  Chap.  XV.  para,  6 ;  Datt.  Minu  II.  15,  75. 
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near  relatives,   and  for  choice  take  the  nearest,  (a)   is   so 
obscurely    expressed  as   to   admit   of    various  interpreta- 
tions,  (b)     How   the  ingenuity  of  commentators  has  been 
exercised  upon  it  may  be  seen  in  Colebrooke's  note  to  the 
Mit.  Chap.  I.  Sec.  11,  para.  13.   The  Saipsk^ra  Kaustubha,(c) 
and  the  Nirnaya  Sindhu,  {d)  construing   the  direction  most 
hberally,  approve  the  adoption,  failing  a  sagotra  sapinda, 
of  a  daughter's  or  a  sister's  son.  (e)     The  Sastris,  following 
the  Vyav,  Mayfikha,  (/)   are  almost  uniformly  opposed  to 
this,  except  in  the  case  of  SAdras.  (g)    They  rely  on  the 
impossibility  of  a  real  paternal  and  filial  relation  between 
the  fictitious  father  and  a  son  so  born ;  and  the  decisions 
in  Bombay  must  be  considered  perhaps  to  have  confirmed 
the  Sastris'  view,  (h)   but  the  customary    law  seems  in  a 
measure  at  least  to  have  been  represented  by  the  doctrine  of 
the  two  works  referred  to.  (i)     These  were  no  doubt  written 
under  the  influence  of  ideas  which  shaped  the  customary 
law,  and  they  afford  an  example  in  their  divergence  from 
the  more  generally  received  authorities  of  parallel  growths 

(a)  This  is  not  compulsory  now,  see  Sreemati  XJma  Dayi  v.  Gokool 
Ananddds  Mahapatra,  L.  B.  5  I.  A.  40,  51,  unless  for  Bombay  a 
special  local  law  is  constituted  by  the  Vyav.  May.  Chap.  IV.  Sec.  V. 
paras.  16.  19.  This  does  not  seem  to  be  admitted  by  the  Sastris. 
See  below.  Sec.  4. 

(b)  The  Datt.  Mtm.  rests  on  a  passage  of  Saimaka.  See  D.  M.  Sec. 
II.  2. 

(c)  Sec.  III.  pp.  45ft,  47a. 

(d)  Sec.  III.  p.  63a. 

(e)  This  is  opposed  to  the  Datt.  Mlm.  Sec.  II.  32,  33,  74,  95,  98, 
102. 

(/)  Chap.  IV.  Sec.  V.  para.  36. 

(g)  See  ex.  gr,  above,  p.  434. 

(h)  Gopal  Narhar  Safray  v.  Hmmant  G.,  I.  L.  R.  3  Bom.  273, 
298  ;   Sriramalu  v.  Bamayya,  I.  L.  R.  3  Mad.  15. 

(0  Steele,  L.  0.  44.  46,  183;  2  Str.  H.  L.  101.  See  Gopd  Narhar 
V.  Hanmant  G.  Saffray,  Bom.  H.  0.  P.  J.  1881,  p.  175 ;  S.  C.  I.  L.  E.  6 
Bom.  107. 
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of  doctrine  springing  from  the  same  original  source,  yet 
taking  quite  different  lines  of  development  according  to  the 
medium  in  which  they  were  placed.  The  real  nearness  of 
the  daughter's  son  once  procured  ready  acceptance  for  the 
doctrine  of  appointment,  and  this  in  its  turn  has  facilitated 
the  admission  of  the  daughter's  son  as  fit  for  adoption.  The 
Ssi.stra  had  however  to  be  interpreted  accordingly,  and  this 
interpretation  setting  aside  the  ordinary  doctrine  of  a  neces- 
sary difference  in  the  families  of  birth  of  the  real  mother 
and  the  adoptive  father  paved  a  way  for  the  admission  of  the 
sister's  son.  (a)  In  the  South  of  India  the  Brahraanical  law 
was  for  the  most  part  apparently  accepted  only  with  this 
qualification,  adapting  it  to  previously  existing  customs,  as 
in  the  case  of  marriage  between  the  children  of  a  brother 
and  a  sister  rejected  by  the  stricter  law  of  the  North,  but 
allowed  in  the  South,  because  it  could  not  be  prevented.  (6) 

The  appointment  of  a  daughter  appears  to  have  been 
conceived  in  two  ways.  According  to  the  one  the  appointed 
daughter  herself  took  the  place  of  a  son,  (c)  and  then  her 
son  naturally  succeeded  her  by  representation.  She  was 
given  for  inheritance  the  place  of  a  male,  a  place  as  a  source 
of  further  succession,  such  as  the  Vyavah^ra  Mayiikha  as- 
signs her  in  the  devolution  of  property  not  included  amongst 
the  special  varieties  of  strldhana.  According  to  the  other 
conception  she  was  merely  the  instrument  by  which  an  heir 
to  her  father  could  be  produced  in  the  person  of  her  son.  (d) 
Vasishtha  places  the  appointed  daughter  third  amongst  the 

K 

(a)  The  sister's  son  was  amongst  many  of  the  aboriginal  tribes 
heir  to  his  tincle,  see  above,  pp.  283,  287 ;  and  as  adoption  became  re- 
garded as  necessary  to  heirship  he  would  thus  appear  to  the  lower 
castes  the  most  fit  for  adoption.  Amongst  the  higher  castes  such 
adoptions  are  probably  imitations  suggested  by  natural  affection. 

{b)  Baudh.  Pr.  I.  Adh.  1,  Kand.  2,  para.  3 ;  comp.  supra,  pp.  7, 155. 

(c)  Coleb.  Dig.  Bk.  V.  T.  203,  204,  216,  216 ;  Vasish.  Chap.  XVH. 
para.  15.    See  Dr.  Biihler's  note  ad  loc, 

{d)  Vishnu,  Chap.  XV.  paras.  4 — 6.  The  two  senses  of  patrikft- 
putra  are  dwelt  on  in  the  Vyav.  May.  Oh.  IV.  Sec.  VI.  para.  43.     The 
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subsidiary  sons,  and  he  says,  {a)  "  It  is  declared  in  the  Veda, 
a  maiden  who  has  no  brothers  comes  back  to  the  male  ances- 
tors,  returning   as   their   son."     In  Mann   IX.  I27s8,  the 
transition  may  be  observed  to  the  second  conception.     The 
daughter,  it  is  said,  meaning  the  appointed  daughter,  is  a 
man's  heir  failing  a  son,  and  as  a  woman's  daughter  usually 
takes  the  property  given  to  the  mother  at  her  marriage,  so 
in  the  particular  case  of  the  appointed   daughter  her  son 
takes  the  property  of  his  maternal  grand&ther  through  her. 
That  her  right  is  deemed  the  prior  one  appears  from  verse 
134,  in  which  it  is  said  she  takes  equally    with  the  afber- 
begotten  son  of  her  father,  and  from  v.  135,  which  on  her 
death  without  a  son  gives  the  property  that  has  devolved 
on  her  to  her  surviving  husband.     Tet  in  verse  136  it  is  said 
that  by  the  son  whom  she  produces  ^^  the  maternal  grand- 
father becomes  in  law  the  father  of  a  son:  (b)  let  that  son 
give  the  funeral  cake  and  possess  the  inheritance.^'    This 
seems  to  make  a  subsidiary  son  of  the  grandson  by  the  ap- 
pointed daughter;   but  again  in  verse  139  this  grandson  is 
placed  on  the  same  footing  as  a  sou's  son,  which  implies  an 
intervening  right  through  which  his  own  is  derived  and  a 
consequent  precedence  of  his  mother.     Apastamba  makes  no 
provision  for  appointment,  or  for  the  succession  of  a  widow. 
He  hesitatingly  admits  the  daughter  on   failure   of    other 
heirs,  (c)     Gautama  recognizes   the  son   of  the  appointed 
daughter  but  not  the  daughter  herself,  (d)     Vishnu  has  a 

institution,  though  continued  in  somo  places  down  to  modem  times, 
is  distinctly  excluded  by  Nilkantha  from  the  law  of  the  present  day. 
Vyav.  May.  loo.  cU,  para.  46. 

(a)  Sec.  16. 

(b)  Colebrooke,  Dig.  Bk.  V.T.  207  says  "  sire  of  a  son's  son,"  pro- 
bably from  a  different  reading.  See  also  T.  209,  compared  with 
Mann  IX.  131. 

(c)  Pr.  II.  Pat.  6,  Khand.  314,  SAtra  4. 

(d)  Chap.  XXVIII.  SQtra  33.  Ho  gives  him  only  the  tenth  place, 
which  is  explained  or  explained  away  by  Haradatta  ad  loc,  and  Vijn- 
Anesvara  in  the  Mit.  Chap.  I.  Sec.  XI.  para.  35. 
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imilar  rule,  (a)  to  which  he  adds  one  providing  for  the 
laughter's  succession  as  such  after  the  widow,  {b)  Bandh&- 
ana  (c)  also  recognizes  the  appointed  daughter's  son^  bat 
lot  the  daughter^  as  a  subsidiary  son,  to  whom  he  assigns 
he  next  place  after  the  son  lawfully  begotten.  In  his  list 
he  adopted  son  comes  fourth. 

By  the  time  when  the  Mit&kshara  was  written  the 
laughter's  right  as  heir  had  gained  general  recognition 
tpart  from  her  appointment.(d)  As  putrika-putra  her  place 
s  speculatively  recognized,  (e)  but  as  secondary  to  that  of 
ler  son  bom  under  the  prescribed  condition.  She  no  longer 
mjoys  an  equal  right  with  her  own  after-born  brother  as  in 
^nu,  and  her  son  ranks  but  as  a  subsidiary  son,  equal,  as 
\risve8vara  says,  to  a  lawfully  begotten  son  in  the  absence 
of  such  a  son,  but  inferior  in  being  one  degree  more  distant 
from  the  propositus.  (/) 

The  son  by  simple  adoption  had  in  the  mean  time  been 
gaining  a  greater  and  greater  preference  to  the  other  sub- 
Jtitutionary  sons.  When  traversing  a  wide  interval  we  pass 
from  the  Vedic  period  to  that  of  the  Smritis,  {g)   we  find 

(a)  Chap.  XV.  SAtra  4. 

(b)  Chap.  XVII.  SAtra  6. 

(c)  Pr.  II.  Adh.  2,  Kand.  8,  Sfttras  15,  31.  See  Coleb.  Dig.  Bk.  V. 
T.  213,  and  Comm. 

(d)  Mit.  Chap.  II.  Sec  II.  para.  5.  See  the  UtpOi  case,  11  Bom.  fi. 
C.  E.  at  p.  274. 

(e)  Mit.  Chap.  I.  Sec.  XI.  para.  3. 

(/)  The  appointed  daughter's  son,  superior  to  his  own  mother 
as  heir  to  her  father,  had  almost  a  counterpart  amongst  the  Greeks. 
The  heiress  given  in  marriage  by  her  father  transmitted  to  her 
eon  a  right  of  saccession  to  her  father  which  excluded  herself  and 
her  husband,  though,  failing  sons,  she  was  capable  of  inheriting. 
See  the  seventh  and  ninth  speeches  of  Isaeus,  translated  by  Sir 
W.  Jones  in  his  works,  vol.  IX.  pp.  188,  200  and  226,  231,  with  the 
Bummary  of  the  Attic  laws  prefixed  to  the  collection.  The  son  bom 
nnder  such  an  arrangement  appears  to  have  been  capable  of  taking 
both  estates  unless  he  had  brothers.  See  Dem.  adv.  Makart;  Sees. 
12, 13, 14. 

{g)  Above,  pp.  25  ss. 
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adoption  recognized^  bat  still  in  a  comparatively  subordinate 

rank^  as  a  means  of  continuing  the  family.     It  is  mentioned 

along  with  the  appointment  of  a  daughter,  the  levirate  and 

other  means  of  procuring  offspring,  in  all   the  principal 

compilations  whose  precepts  on    this   subject  have  been 

preserved.    The   different  relative  places  assigned  in  these 

works  to  the  different  kinds  of  sons  are  due  probably  to 

the  several  modes  of  affiliation  having  come  into  vogue  in 

different  families    or  tribes  long   before    any  methodical 

classification  of  them  was  attempted.     A  reference  to  some 

vague   principle    or  a  mere  convenience   in    enumeration 

determined  the  order  of  the  sons  in  the  earliest  lists.     In  the 

later  ones  contained  in  such  systematic  compilations  as  Manu 

and  Yasishtha  the  different  kinds  of  sons  are  divided  into 

those  who  are  kinsmen  and  heirs,  and  kinsmen  without  being 

heirs,  {a)  Several  lists  are  given  in  Colebrooke's  Digest,  Bk. 

V.  Chap.  IV.,  Sec.  1,  and  in  the  Vlramitrodaya,  Chap.  11. 

Pt.  II. 

The  kinsmen  not  heirs  are  described  by  the  Mit&kshara  (6) 
as  not  heirs  to  collaterals.  To  their  fictitious  fathers  they 
are  in  their  turn  equally  heirs  as  the  other  substitutionary 
sons,  {c)  The  place  of  the  several  kinds  of  sons  in  the  one 

(a)  See  ex.  gr.  Gautama,  Adh.  28,  paras.  29—32.  This  Smfiti 
assigns  the  third  place  to  the  adopted  son,  making  him  a  kinsman 
and  heir,  while  the  son  of  an  appointed  daughter  stands  tenth,  and 
amongst  the  kinsmen  without  heirship. 

(6)  Chap.  I.  Sec.  XI.  p.  30. 

(c)  It  seems  probable  from  the  rule  evidently  derived  from  the 
Hindd  law,  still  preserved  amongst  the  Burmese,  that  the  ^*  sons  not 
heirs"  were  originally  not  heirs  to  their  ceremonial  father.  They  may 
have  been  taken  merely  to  perform  the  indispensable  exequial  rites, 
as  they  seem  to  have  had  in  competition  with  the  other  class  no 
higher  right  than  the  illegitimate  son ;  a  right  to  what  the  father 
gave  them.  See  Notes  on  Buddhist  Law  by  J.  Jardine,  Esq.,  Judicial 
Commissioner  in  Burmah,  Part  V.  Chap.  II.  Sec.  86.  The  dharma- 
putra  or  ceremonial  son,  appointed  merely  to  perform  exequial  rites, 
not  taking  any  share  in  the  estate,  is  a  still  existing  institution,  Steele, 
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or  the  other  class  differs  in  different  Smiitis.  (a)  It  is  pro- 
bably irapoBsible  to  find  any  better  ground  of  reason  for 
the  variances  than  that  assigned  by  Vijnanesvara,  vrho  says 
that  precedence  mast  be  determined  by  the  character  of  the 
sabsidiary  son.  (b)  Visvesvara  in  the  Sabodhini  says  that 
Mann's  list  is  a  mere  loose  enumeration  not  aiming  at  a  pre- 
cise regulation  of  priority,  and  that  the  same  observation 
applies  to  the  other  Smritis  in  which  a  similar  apparent  classi- 
fication occurs. 

This  grouping  of  the  several  kinds  of  subsidiary  sons  in 
two  classes  with  important  differences  of  rights  does  not 
occur  in  the  Smriti  of  YsLjiiavalkya  on  which  the  Mitdkshara 
is  founded.  The  task  of  the  native  expositor  was  thus 
made  easier,  since  taking  Y^jnavalkya  as  his  guide,  he  con- 
strued the  other  Smritis  with  reference  to  this  as  the  chief, 
but  it  forced  him  to  go  to  other  sources  for  the  determina- 
tion of  the  right  of  an  adopted  son  to  succeed  collaterally,  (c) 
This  is  established  on  the  authority  of  Mann,  (d)  in  whose 
list,  as  well  as  in  Baudhdyana's,  (e)  the  adopted  son  is  placed 
in  the  higher  class  of  sons  and  heirs.  (/) 

Yajnavalkya,  II.  129 — 133,  enumerates  twelve  kinds  of 
sons  as  capable  of  contiuuiug  the  succession  in  a  Hindft 
family.     These  are:  (1)  the  aurasa  or  ordinary  son;  (2)  the 

L.  0. 185, 226.  The  M&dhaviya  (Transl.  p.  21)  quotes  Vishnu  as  wholly 
excluding  the  four  classes  of  sons  of  unknown  paternity  in  competition 
with  the  legitimate  son,  refusing  them  even  the  quarter  of  a  share 
allowed  to  other  secondary  sons.  This  passage  is  wrongly  attribut- 
ed it  seems  to  Vishnu,  but  it  may  still  embody  an  ancient  rule. 

(a)  Comp.  Baudh.  Pr.  II.  Kand.  2,  para.  23,  with  Gaut.  Adh.  28, 
paras.  29,  30. 

ifi)  See  also  Coleb.  Dig.  Bk.  V.  T.  277,  Oomm. ;  T.  278,  Comm. 

(c)  Comp.  Ooleb.  Dig.  Bk.  V.  T.  277,  Oomm. 

(d)  Mit.  Chap.  I.  Sec.  11,  paras.  30,  31. 

(e)  Baudh.  Pr.  II.  Adh.  2,  Kandik&  3,  paras.  20,  31,  32. 
(/)  See  Coleb.  Dig.  Bk.  V.  T.  277,  Comm. 
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patrika-putra,  or  son  of  an  appointed  daughter;  (3)  the 
kshetraja  or  son  begotten  by  an  appointed  kinsman ;  (4)  the 
gfldhaja,  or  one  furtively  produced  in  the  husband^s  house ;  (5) 
the  kanina^  the  love-child  of  a  damsel  taken  with  her  when 
she  is  married;  (6)  the  pannarbhava,  or  son  of  a  twice-married 
woman ;  ( 7)  the  dattaka^  or  son  given  by  his  father^  by  both 
father  and  mother,  or  by  the  mother  alone  with  the  father's 
assent,  in  his  absence  or  after  his  death;  (8)  the  krlta,  or 
the  son  bought;  (a)  (9)  the  kritrima,  or  orphan  taken  with  his 
own  assent  only;  (10)  the  svayamdatta,  or  son  self-given 
either  on  losing  his  parents  or  being  abandoned  by  them  ; 
(11)  the  sahodhaja,  or  son  of  a  bride  pregnant  at  the  time 
of  her  marriage;  (12)  the  apaviddha,  or  son  cast  out  by 
his  father  and  mother  and  taken  as  a  son  by  a  protector. 

It  will  be  seen  that  in  the  case  of  the  first  six  there  was 
either  an  actual  connection  by  blood  with  the  legal  father  or 
at  least  a  strong  probability  of  it.  In  the  case  of  the  last 
six  this  connection  subsisted  if  at  all  only  accidentally. 
The  son  by  gift  and  acceptance  stands  at  the  head  of  this 
second  class,  and  as  the  gradual  purification  of  manners 
brought  the  other  substitutionary  sons  into  discredit,  the 
son  lawfully  begotten  and  the  son  by  adoption  have  now 
become  the  only  ones  recognized  by  the  general  HindA  law. 

(a)  The  sale  of  children  by  their  parents  was  a  recognized  institution 
amongst  the  Romans.  The  gradual  spread  of  Christian  ideas  made 
such  sales  disrepatable,  but  the  attempts  to  prevent  them  as  illegal 
caased  so  much  infanticide  under  the  form  of  abandonment,  that 
Constantino  allowed  sales  in  cases  of  distress.  Justinian,  after 
mach  hesitation,  at  last  prohibited  all  alienations  of  children.  They 
were  still  seized  and  sold  by  the  Roman  **  revenue  department"  for 
some  titae  after  private  sales  had  been  forbidden.  The  person  who 
preserved  an  exposed  child  (on  the  exposure  of  infants  at  Athens  and 
Rome,  eee  Petit,  Leg.  Att.  p.  144,)  with  its  parents'  knowledge  might 
keep  it  either  as  a  son  or  as  a  slave  (Maynz,  Dr.,  Rom.  §  328),  and 
infants  might  be  given  in  adoption,  but  arrogation  was  till  a  late 
period  limited  to  those  who  had  attained  the  age  of  puberty  and 
discretion  (Tomkins  and  Lemon,  Gaius,  p.  96.) 
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Thus  the  HindA  law  of  the  present  day  (a)  does  not  recognize 
the  putrik^-putra  (b)  or  any  kind  of  subsidiary  son  (c) 
except  the  dattaka^  (d)  and  in  some  districts  the  kritrima.  (e) 
The  latter  mode  of  affiliation  is  still  allowed  in  the  Mithila 
region,  (/)  but  it  does  not  appear  to  be  much  in  use.  {g) 

(a)  See  Vyav.  May.  Chap.  IV.  Sec.  IV.  para.  46 ;  Smr.  Chand^ 
Chap.  X.  para.  65  2  Str.  H.  L.  82;  Coleb.  Dig,  Bk.  V.  T.  279,  280[ 
420,  Comm. ;  Smriti  ChandrikS,  Chap.  X.  para.  6. 

{b)  It  is  to  be  observed  that  the  putrikA-putra  is  not  found  in 
Manu's  list  of  subsidiary  sons,  IX.  159,  160.  But  w.  132  ss.  leave 
no  doubt  that  either  the  appointed  daughter  herself  or  else  her  son 
took  the  place  of  a  son  to  the  appointing  father.  Comp.  2  Str.  H.  L. 
199. 

(c)  Many  of  the  smj-itis  allot  to  the  substitutionary  sous  various 
specific  aliquot  parts  of  the  father's  estate.  All  such  rules  are 
inoperative,  the  M&dhaviya  says,  in  this  Kali  Yuga*  See  M&dhaviya 
by  Bumell,  pp.  21,  22,  24. 

(d)  Steele,  L.  C.  43 ;  Datt.  M!m.  Sec.  1. 64 ;  MS.  1633 ;  Coleb.  Dig. 
Bk.  V.  T.  280;  Vyav.  May.  Chap.  IV.  Sec.  IV.  para.  46. 

(e)  Nv/rsing  Narain  v.  BhvMon  Loll,  Sutherland's  Rep.  for  1864,  p. 
194.  As  to  the  Kfitrima  adoption,  see  Coleb.  Dig.  Bk.  V.  Ch.  IV. 
Sec.  X.  note ;  Wooma  Daee  v.  Gokoolanand,  I.  L.  B.  3  Cal.  587  (P.  C) 
S.  C,  L.  R.  5 1.  A.  49,  referring  at  p.  51  to  Ooman  Dutt  v.  Kwikia  8ing^ 
3  C.  S.  D.  A.  R.  144 ;  and  see  the  cases  under  note  (/)  infra. 

As  to  the  classes  (9)  and  (10),  see  Balvantrav  Bhaskar  v.  Bayabait 
6  Bom.  H.  C.  R.  83  O.  C.  J.,  deciding  that  an  orphan  cannot  be 
adopted,  though  self-given  or  given  by  his  brother ;  Bashettiappa  v. 
Shivdlingappa,  10  Bom.  H.  C.  R.  p.  268  :  Sttbbdlwvammal  y.  AmmakutU 
Ammal,  2  Mad.  H.  C.  R.  129. 

(/)  The  Collector  of  Tirhoot  v.  Europershad  Molmnt,  7  C  W.  R.  500 ; 
Mussamut  Shibo  Koeree  v.  Joogun  Singh,  8  16.  155 ;  Baboo  Juswant 
Si/ngh  v.  Dooleechund,  25  ib,  255 ;  Wooma  Daee  v.  Gokhoolanund  Dass^ 
I.  L.  R.  3  Calc.  587  (Pr.  Co.) ;  Tagore  Lect.  1880,  p.  527. 

{g)  In  2  Str.  H.  L.  155  ss.  there  is  an  interesting  discussion  between 
Colebrooke  and  Ellis  on  the  legality  in  the  present  age  of  the  Krita 
form  of  adoption  by  purchase.  Ellis  contends  that  in  the  South  of 
India  usage  has  sanctioned  this  form,  and  that  the  standard  authori- 
ties, at  any  rate  in  the  shape  in  which  they  have  there  been  received,  do 
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Amongst  some  of  the  lower  castes  the  levirate  still 
prevails  {a)  as  a  source  of  offspring  received  as  legitimate. 
In  Orissa  the  nsage^  once  general,  (h)  is  becoming  restricted 
to  the  lower  orders,  (c)  With  these  exceptions  and  those 
arising  from  the  peculiar  marriage  customs  of  some  of  the 
non-Aryan  tribes,  (d)  Adoption  may  now  be  regarded  as 
the  only  legal  means  of  satisfying  the  need  of  a  son  when 
natural  offspring  fails  or  has  perished. 

A  Svayamdatta,  the  oSstri  said,  was  not  to  be  recognized 
in  the  Kali  Yaga,  so  that  thoagh  a  man  of  fifty  and 
having  children  might  be  deemed  apt  for  adoption,  yet  he 
could  not  be  adopted  if  his  parents  did  not  survive  to  give 
him  away,  {e) 

not  prohibit  it.  Sir  T.  Strange  referred  the  question  to  the  Court  of 
Tanjore,  and  there  thirteen  d&stris  were  unanimous  in  prononncing 
against  the  validity  of  such  an  adoption.  In  the  same  discussion 
Colebrooke  admits  that  an  appointed  daughter  may  take  the  place  of 
a  son,  as  provided  in  the  Mit.  Chap.  I.  Sec.  II,  para.  28 ;  but  the 
fiftstris  do  not  assent  to  this.  They  insist  that  in  this  KbU  Yoga 
"the  competency  of  any  son  other  than  that  of  the  body  and  one 
given  in  adoption  is  repealed/'  and  that  the  prohibition  extends  to 
all  the  castes.  Op,  dU  pp.  188,  189.  See  to  the  same  effect  the 
^tri,  ib.  p.  82. 
(a)  Above,  pp.  418  ss. 

{I)  Coleb.  Dig.  Bk.  V.  Chap.  IV.  Sec.  X.  note.    The  practice  in 
Orissa  of  raising  seed  to  one  deceased  is  recognized  by  Jagann&tha, 
Coleb.  Dig.  Bk.  V.  T.  300,  Oomm.  ad  Jin. 
(c)  Comp.  2  Str.  H.  L.  164. 

((i)  These  have  gained  a  partial  recognition  in  various  parts  of 
iBdia  from  the  Br&hmans,  who  in  return  have  imposed  their  own 
doctrines,  and  especially  that  of  their  own  superiority  on  the  classes 
below  them.  Proofs  of  these  statements  in  the  province  of  law  we  are 
now  considering  may  readily  be  found  in  such  works  as  Buchanan's 
Mysore,  and  Wilks's  South  of  India.  Mr.  Ellis  thought  that  the  Krita 
or  son  bought  was  forbidden  to  Brfthmans  only,  but  he  was  con- 
tradicted by  Coleb.  and  the  S&stris.  See  2  Str.  H.  L.  149  ss. 

(c)  MS.  1765 ;  Vyav.  May.  Chap  IV.  Sec.  V.  para.  6.  See  Coleb. 
Dig.  Bk.  V.  T.  276;  the  MaMrdj  caso,  1  Borr.  202  (No.  43);  The 
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A  section  of  the  Mitakshara  (a)  is  devoted  to  the  subject 
of  the  Dvyamushyftyana,  or  son  of  two  fathers.  As  a  means 
of  reconciling  the  texts  of  Mann  which  allow  and  condemn 
the  procreation  of  a  son  by  a  substitute^  (6)  Yijnd.nesvara 
expounds  them  as  permitting  this  in  the  case  of  a  widow 
who  has  only  been  betrothed,  not  in  the  case  of  one  whose 

Collector  of  Burat  v.  Dliirsingji  Vaghbajif  10  Bom.  H.  C.  R.  235; 
Balvani/rao  Bhaskar  v.  Bayabai,  6  Bom.  H.  C.  B.  83;  StUfbaluvoMmal 
V.  AmmakuUi  Ammdl,  2  Mad.  H.  G.  E.  129. 

The  word  patra  employed  in  the  Smriti  passages  to  express  **  son** 
see  ex.  gr.  Coleb.  Dig.  Bk.  V.  T.  273,  does  not  properly  include  an 
adopted  son.  Hence  these  passages  cannot  be  literally  cited  to 
justify  the  gifb  in  adoption  of  an  adopted  son,  or  generally  such  a  gift 
by  a  grandfather  or  other  head  of  the  family.  Custom  conforms  to 
these  restrictions,  as  may  be  gathered  from  the  absence  of  cases  of 
attempted  gift  of  the  kind  in  question  in  the  records  of  the  High 
Courts.  Disinheritance  is  a  different  thing,  and  so  is  separation. 
See  St.  L.  C.  185;  Coleb.  Dig.  Bk.  V.  T.  264;  above,  pp.  583  ss. 
It  is  the  parents  or  the  father  who  must  needs  give  in  adoption, 
and  to  a  father  in  person  or  represented  by  his  wife  or  widow.  See 
Coleb.  Dig.  Bk.  V.  T.  275  Comm. 

The  influence  of  a  growing  refinement  of  feeling  is  seen  in  the 
ascription  to  Vishnu  of  the  text  by  which  the  sons  of  uncertain 
origin  were  to  be  excluded  from  the  funeral  oblation  and  succession 
to  the  estate.  Se^  Mit.  Chap.  I.  Sec.  XI.  p.  27,  note ;  Vishnu,  Chap. 
XV. ;  Datt.  Mtm.  Sec.  II.  61. 

The  influence  of  the  older  on  the  development  of  the  newer  institu- 
tions is  well  seen  in  the  story  of  ^unahSepa  on  which  the  Saxnsk&ra 
Kaustubha,  by  a  characteristic  argument,  founds  a  justification  for  the 
adoption  of  a  man  already  initiated  in  his  family  of  birth.  The  "  given 
son,'*  it  is  said,  must  include  the  son  "  self-given."  Sunahsepa  was 
self-given.  It  is  not  to  be  supposed  that  he  had  not  been  initiated. 
The  transaction  in  his  case  cannot  be  questioned,  as  it  rests  on  Vedic 
authority.  Hence  initiation  does  not  impede  "  self -gift"  nor  conse- 
quently gift  by  parents  in  adoption.  The  story  of  Sunahsopa  is 
relied  on  as  an  instance  of  a  svayamdatta.  See  Coleb.  Dig.  Bk.  V. 
T.  300,  Comm.,  which  immediately  afterwards  pronounces  against 
any  such  substitutionary  son  in  the  present  age.  lb, 

(a)  Chap.  I.  Soc.  X. 

(5)  Comp.  Baudh.  Pr.  II.,  Kand.  2,  para.  12. 
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marriage  lias  been.completed.  The  brother  of  the  deceased 
hasband  may  beget  one  son  on  the  widow,  who  is  to  be  form* 
ally  married  to  him  for  this  purpose,  and  the  son  thus 
produced  belongs  to  the  husband  deceased,  unless  the  procura- 
tor is  himself  destitute  of  male  issue^  in  which  case  or  by 
special  agreement  the  son  becomes  a  dvyamushy&yana^ 
citable  of  offering  oblations  to  both  fathers  and  of  inherit- 
ing from  both.  Vijn4nesrara  thus  mitigates  the  coarseness 
of  the  ancient  rule,  (a) 

The  raising  up  of  seed  in  the  manner  here  contemplated 
being  disallowed  in  the  present  age  (6)  it  is  impossible 
that  there  should  be  a  dvyamushyayana  of  the  original 
typei  But  the  sense  of  the  term  has  been  extended  by 
the  commentators  on  the  Mit^kshar^  {c)  so  as  to  include 
the  only  son  of  one  man  given  in  adoption  to  another  on 
an  agreement  that  he  shall  retain  his  filial  relation  to 
the  giver  at  the  same  time  that  he  assumes  it  to  the 
donee.  The  Vyavahira  Mayftkha  fully  accepts  this  doctrine, 
and  deals  at  length  with  the  double  relationships  that 
arise  from  such  an  adoption,  {d) 

The  giving  of  a  son  as  dvyamushyllyaija  is  recognized  by 
the  Judicial  Committee  as  allowed  by  the  existing  Hindi 
law.  (e)  In  the  case  of  an  only  or  eldest  son  it  is  said  the  pre- 
sumption is  that  his  father  would  not  break  the  law  by  giving 
him  in  adoption  otherwise  than  as  a  son  to  both  fathers. 
*'  This  latter  kind  of  adoption  would  not  sever  the  connection 
of  the  child  with  his  own  family/'  (/) 

(a)  See  Baudh.  loe.  cU. ;  N4rada,  Pfc,  II.  Chap,  XIII.  paras.  14,  23  ; 
and  Y&jn.  I.  68.  69. 

(b)  Datt.  Mtm.  Sec  I.  para.  66, 

(e)  See  Mit.  Chap.  I.  Sec.  X.  para.  32,  notes. 

(d)  See  Vyav.  May.  Cbap.  IV.  Sec.  V.  para.  21  ss.  The  translation 
of  Bao  Saheb  Y.  N.  Mandlik  is  here  greatly  saperior  to  that  of  Bor* 
rodaile. 

(e)  See  Wooma  Date's  case,. above,  p.  894  (e). 

(/)  NUmadhub  Don  v.  Bishumber  Don,  13  fiC.  I.  A.  at  p.  100. 
U3h 
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The  Madras  Sadr  Court  ruled  (a)  that  the  dvyimushyS^ 
yana  son  is  not  to  be  recognized  in  the  present  age^  but 
from  personal  inquiries  it  appears  that  he  is  not  at  all 
unusual  in  the  Southern  districts  of  Bombay.  For  this 
Presidency  the  Sastris  have  held  that  an  agreement  may 
be  made  between  the  father  of  a  boy  and  the  man  receiving 
him  in  adoption  that  he  shall  represent  both  as  a  son.  (h) 
In  a  case  in  which  a  Brahman  had  adopted  a  boy  of  a  gotra 
diflTerent  from  his  own  it  was  said  that  the  boy  was  to  be 
regarded  as  a  dvy&mushyayana.  As  he  would  be  subject 
to  certain  disabilities  in  his  family  of  adoption,  supposing 
his  tonsure  had  taken  place  in  his  family  of  birth,  the  S^tri 
seems  to  have  given  him  the  benefit  of  a  presumption  like 
that  relied  on  by  the  Judicial  Committee  in  the  case  lately 
referred  to.  {c) 

It  follows  that  for  the  Bombay  Presidency  the  answer 
given  to  Sir  T.  Strange,  {d)  rigidly  limiting  succession  to  the 
aurasa  or  the  dattaka  son,  cannot  be  regarded  as  an 
accurate  statement  of  the  law.  ^  Steele  (e)  includes  amongst 
the  rules  of  the  customary  law  one  to  the  eflTect  that  a  boy 
adopted  by  his  father's  brother  is  to  perform  the  Sr&ddhas 
of  both  and  to  inherit  the  property  of  both,  subject  as  to 
his  real  father's  estate  to  a  prior  right  of  heirship  down  to  a 
brother's  son.     This  means  simply  that  he  is  reduced  to  the 

(a)  Oonndmala  Awchy  v.  Mungalum,  Mad.  S.  D.  A.  B.  for  1859, 
p.  81. 

{b)  MS.  1692 ;  see  Steele,  L.  0.  47.  In  the  case  of  an  adoption  by 
an  uncle  the  boy  inherits  from  him.  From  his  real  father  also,  failing 
heirs  down  to  brother's  sons,  i.  e.  to  his  own  fictitious  relation  to  his 
real  father.  lb.  This  agrees  with  what  Colebrooke  says  at  2  Str.  H. 
L.  121,  that  the  son  of  snoh  an  adopted  son  belongs  to  the  family 
of  his  father's  upanayana  (investiture)  and  consequent  grotraship. 

(c)  MS.  1675.  In  the  Datt.  Mtm.  it  seems  to  be  assumed  as  of 
course  that  a  brother's  only  son  taken  in  adoption  becomes  a  son  of 
two  fathers.  See  below. 

(d)  2  Str.  H.  L.  82. 

(e)  L.  C.  47. 
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rank  of  a  son  of  his  adoptive  father ;  but  the  Vyav.  May.  (a) 
makes  him  heir  to  his  real  father  immediately  on  failure 
of  other  sons^  at  the  same  time  that  he  ranks  as  heir  to 
his  adoptive  father^  though  subject  to  be  reduced  to  a 
quarter  share  by  the  birth  of  a  begotten  son. 

The  son  of  such  an  adopted  son  belongs,  Colebrooke  says, 
to  the  family  in  which  the  dvySmushyayana  received  his 
investiture  of  the  sacred  thread,  (b)  In  the  Bombay  Presi- 
dency the  dvydmushy&yana  celebrates  the  sr^ddhas  of  both 
fathers,  but  his  son  it  seems  those  of  the  grandfather  by 
adoption  only,  not  of  his  natural  grandfather,  (c)  Whether 
any  right  of  inheritance  to  the  latter  passes  to  him  on  his 
father's  predecease  has  not  been  decided,  (d) 

It  will  be  evident  from  the  foregoing  discussion  how 
throughout  the  gradual  narrowing  of  the  field  of  choice 
a  sense  of  the  absolute  necessity  of  a  son,  actual  or  representa- 
tive, has  never  lost  its  hold  on  the  Hindfl  mind,  (a)    This 

(a)  Chap.  IV.  Sec.  V.  para.  25. 

(5)  2  Str.  H.  L.  122.  He  receives  his  own  investiture  in  that  family. 
Any  adoption  after  investiture  is  an  irregularity  which  causes  the  son 
of  the  person  thus  adopted  to  return  to  his  fathers  gotra,  if  differ- 
ent from  that  of  his  adoptive  family.  Such  an  irregalarly  adopted 
son  is  called  anityadatta.  lb.  The  adoption  would  probably  not  be 
recognized  in  Bombay.    See  Steele,  L.  C.  43. 

{e)  This  statement  rests  on  oral  information  as  to  the  general 
practice.  As  to  this  however,  and  the  right  of  succession  see  Coleb. 
Dig.  Bk.  V.  T.  262,  263  Comm. 

(d)  As  an  only  son  he  should  not  be  given,  and  his  snccession  in 
his  family  of  birth  would  be  excluded  by  brothers. 

(e)  The  man  of  perfect  life  ought,  at  the  close  of  his  "  householder  '* 
stage,  to  become  a  hermit,  and  hand  over  his  temporal  interests  to  his 
son.  See  Tiele,  Outlines,  Ac.  p.  128.  The  craving  for  a  son  to 
celebrate  sacrifices  is  very  widely  spread.  In  China  it  is  said  that 
one  half  the  families  have  adopted  children.  Only  a  sonless  man  can 
adopt.  Nephews  are  to  be  taken  by  preference.  The  form  is  tliat  of 
a  sale  which  may  be  real  or  fictitious.    See  Journal  of  North  China 

Branch  B.  A.  Soc.  Pt.  XUI.  p.  118. 
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ceDtral  impnlse  has  persisted  througli  every  yariatioii  of 
detail  and  mast  be  recognized  as  due  to  the  deepest-lying 
principles  of  the  national  character.  That  character  is 
reverential,  affectionate,  and  specalative,  bat  always  or 
nearly  alw^s  within  narrow  limits  and  with  a  certain 
meagreness  of  thought,  {a)  In  the  family  with  its  roots  and 
its  branches  extending  beyond  the  present  world  the  HindA 
mind  has  foand  its  appropriate  centre  of  interest,  in  the 
material  perpetnation  of  the  sacra,  an  intelligible  and  fit 
connection  to  their  matual  advantage  amongst  all  the  mem- 
bers of  the  family  line,  {b)  To  it  in  its  vulgar  type  an  inter- 
change of  influence  between  the  seen  and  the  unseen  is 
inconceivable  except  through  the  palpable  connection  of 
sacrifices.  (<^  They  are  indispensable,  as  the  material  chain 
was  to  Newton  for  the  transmission  of  physical  activity,  {d) 
The  purpose  of  the  interchange  that  is  sought  is  not  of  an 
elevated  character,  it  is  not  spiritual  expansion  and  enlarge- 
ment of  being;(e)  but  rather  such  limited  and  prosaic  ends(/) 
as  may  conceivably  be  furthered  by  an  humble  type  of  divi- 
nities, ig)  From  the  Vedic  hymns  downwards,  boasts  of 
sacrifices  offered  have  been  made  the  ground  for  never-ending 
claims  to  aid  in  the  sordid  exigencies  of  ordinary  life,  (h) 
Those  of  the  family  the  son  can  best  understand ;  he  by  his 

(a)  As  ex,  gr,  Bandh.  Pr.  II.  Kfixtd.  U,  paras.  9, 10 ;  X&nd.  15, parms. 
1 — 6.  Soe  Tiele,  Adc.  Bel.  123.  On  tbe  mixed  int^lectual  cbaract  er 
even  of  the  Brfthmanas,  see  Whitney,  op*  eit,  p.  68. 

(5)  See  Pant.  Chap.  IV.  30  ss. ;  Chap.  V.  3,  5,  9. 

(c)  i^  Thomson's  Bhagarad  6ttA,  p.  7,  and  note  36. 

(d)  SeeBandh.  Pr.  II.  Eand.  5, paras.  2,  3, 18;  Kand.  9;  Kand.  11, 
paras.  2,  3;  Kand.  12,  paras.  11—15;  Kand.  U,  para.  12;  Kan4. 15^ 
para.  12. 

(e)  See  Phil,  of  the  Upanlshads,  p.  266. 

(/)  See  5ig-  Veda,  I.  Hymn  9.  Apast.  Pr.  H.  Pat.  7,  Khand.  16, 
paras.  24,  26  ss,  show  the  former  preyalence  of  animal  sacrifioes. 

{g)  See  Philosophy  of  the  Upanishads,  pp.  10  ss. 

(h)  See  5ig  Veda,  I.  Hymns  12, 14  ;  II.  Hymns  4, 12, 
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initdation  becomes  bom  again  into  the  unseen  family;  (a) 
be  has  the  traditional  formnlas  and  sacred  names.  Without 
these  little  or  no  material  good  can  be  hoped  for ;  failing  a 
son  by  birth  a  substitute  must  be  foand  to  gain  it  ;  (b)*-* 
fertile  fields,  long  life,  (c)  success  in  law  suits^  continuous 
mtfle  offspring,  (d)  and  ruin  of  enemies.  The  nobler  crav- 
ing for  an  object  of  special  affection,  the  desire  to  perpetuate 
one's  name  (e)  and  worldly  influence,  (/)  the  wish  to 
educate  a  youth  who  may  rule  a  chiefs  subjects  kindly, — all 
these  motives  no  doubt  operate  on  occasion  with  more  or 
less  strength  in  inducing  adoption,  but  the  persistent  cause 
and  basis  of  the  institution  is  the  conception  of  spiritual 
gain,  (g)  an  other-worldliness  of  a  special  variety,  {h) 

(a)  Mann  II.  172. 

(6)  Capable  therefore  of  gaining  it  or  of  receiving  the  requisite 
qualification  by  (tonsure  and)  the  sacred  thread.  2  Str.  H.  L.  100 ; 
Ck>leb.  Dig.  Bk.  Y.  T.  273  Com. ;  Lakahnappa  v.  Bdmdva,  12  Bom. 
H.  C.  R.  364. 

^  (c)  Baudh.  Pr.  11.  Kand.  U,  para.  1;  Pr.  IV.  Adh.  II.  para.  11; 
Apast.  Pr.  n.  Pat.  7,  Khand.  16,  paras.  7  ss. 

id)  Manu  III.  262.  268,  277;  Vishnu  LXXVIII.  9.  19. 
(e)  See  Apast.  Pr.  II.  Khand.  24,  para.  1 ;  Datt.  Chand.  Sec.  I.  3. 
(/)  Coleb.  Dig.  Bk.  Y.  T.  312. 
ig)  Coleb.  Dig.  Bk.  V.  T.  304,  313. 

(h)  "  Fathers  desire  offspring  for  their  own  sake,  reflecting  '  this 
son  will  redeem  me  from  every  debt  whatsoever  due  to  superior  and 
inferior  beings.'"  N&rada,  Ft.  I.  Chap.  III.  para.  5.  Spiritual 
benefits  however  are  not  the  only  reason  for  adoption.  The  Jains 
recognize  adoption  though  they  have  no  6r&ddha  or  paksha  cere- 
monies, Sheo  Singh  Bai  v.  Mussi.  Dakho,  L.  B.  5  I.  A.  87 ;  Bhagvdn" 
doe  Tejmdl  v.  Rdjtndl,  10  Bom.  H.  C.  R.  261 ;  Bhala  Nahana  v. 
Parbhu  Hari,  I.  L.  R.  2  Bom.  67. 

Regard  being  had  to  the  immeasurable  benefits  to  be  secured 
by  the  adoption  of  a  son  it  may  be  a  matter  of  surprise  that  any 
Hindd  should,  except  through  accident,  die  childless.  The  hope 
of  a  begotten  son  however  is  not  readily  resigned.  The  widow 
can  be  instructed  to  adopt.  In  poor  families  the  expenses  caused 
by  an  adoption  both  for  the  ceremonies  and  the  subsequent 
maintenance  of  the  adopted  son  cannot  easily  be  met.    In  families 
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It  is  in  this  sphere  of  thonght  that  the  procreation  of  a  son 
B  regarded  as  imperative  on  a  Hindd  of  the  higher  castes, 
>r  at  least  an  endeavoar  to  that  end.  (a)  In  the  event  of  in- 
apacity  or  failare  it  becomes  a  religions  obligation  (5)  to 
dopt  a  son  in  order  that  the  sacrifices  may  not  fail,  (c) 
?he  stringency  of  this  religious  obligation  is  strongly  insist- 
d  on  by  Mitter,  J.  (d)  It  was  in  the  case  referred  to  made 
•  ground  for  upholding  an  authority  to  adopt  given  by  a 
ainor  as  being  an  act  at  once  obligatory  and  beneficial  to 


f  wealth  and  position  the  nataral  parents  are  brought  into  an 
[itimacy  that  is  not  perhaps  quite  welcome,  and  there  is  always 
chanoe  of  the  attachment  of  the  adopted  son  to  his  mother  and 
is  family  of  birth  making  vhim  comparatively  indifferent  to  the 
ne  he  has  entered  by  adoption.  There  is  room  for  fear  even  of  hia 
lotting  against  his  adoptive  father  and  endeavoaring  to  get  him  set 
side.  Many  Hindis  being  lukewarm  and  dilatory  faintly  intend  to 
dopt  but  do  nothing.  Hence  it  happens  that  adoption  is  less  prac- 
Lsed  than  might  be  expected,  and  the  right  of  selecting  an  heir  to  a 
hiefdom  or  a  great  estate  often  devolves  on  the  widow.  The  interest 
rhich,  in  such  cases,  the  representatives  of  the  junior  branches  have 
a  a  good  choice  has  gained  general  acceptance  for  the  doctrine  that 
heir  assent  is  requisite  to  the  validity  of  the  adoption,  though  this 
3  not  by  all  the  Mar&th&s  perhaps  regarded  as  absolutely  essential. 
?he  widow,  left  to  herself,  is  generally  inclined  to  adopt.  She  thna 
Q  an  undivided  family  gains  consideration,  and  she  is  anxious  to 
trovide  not  only  for  her  husband's  ^r&ddhs  but  for  her  own  and  her 
other's,  the  celebration  of  which  is  a  duty  of  the  son,  though  not  an 
bsolutely  indispensable  one.  See  Vyay.  May.  Chap.  IV.  Sec.  V. 
^aras.  17,  36 ;  Mit.  Chap.  I.  Sec.  XI.  para.  9 ;  Steele,  L.  0.  47,  4^, 
.87,  394 ;  Yiram.  Transl.  p.  116 ;  Bhagvandas  v.  Rajmal,  10  Bom.  H. 
L  E.  at  p.  265;  Rakhmdhai  v.  Rddhahdi,  5  Bom.  H.  0.  B.  181  A. 
3.  J;  Gopal  V.  Naro,  7  Bom.  H.  C.  E.  XXIV.  App. ;  Coleb.  Dig. 
3k.  V.  T.  273,  275  Comm. 

(a)  See  above,  p.  871 ;  Baudh.  Pr.  II.  Kand.  16,  paras.  10-14 ;  Pr.  IV. 
Ldh.  I,  paras.  17-19 ;  and  Manu  IX.  137 ;  Ooleb.  Dig.  Bk.  V.  T.  270. 

(h)  2  Str.  H.  L.  194, 198. 

(c)  Datt.  Mtm.  Sec.  I.  para.  5 ;  Manu  IX.  180. 

(d)  Rajendro  Narain  Lahoree  v.  Saroda  Sootiditree  Dabee,  15  0.  W. 
Et.  548. 
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him.  This  deduction  may  be  doubtful,  and  a  merely  religious 
obligation  is  not  one  that  Civil  Courts  can  enforce.  Colebrooke 
says :  (a)  "  Passages  of  law  recommend,  but  do  not  enjoin, 
adoption  for  the  oblation,  the  obsequies,  and  the  honour  of  his 
name''  according  to  a  text  said  to  be  of  Manu.  The  sense 
of  the  religious  obligation  felt  by  a  true  Hindft  raises  a  pre- 
sumption of  fact  which  is  of  weight  in  cases  of  conflicting 
testimony,  yet  as  has  been  said  by  the  Judicial  Committee : 
*^  Their  Lordships  do  not  deny  the  force  of  that  presumption, 
bat  they  cannot  shut  their  eyes  to  the  fact  that  childless 
Hindfls  die  daily  without  having  fulfilled  this  obligation 
or  made  provision  for  its  fulfilment  after  their  death.''  (b) 

Were  the  duty  to  adopt  a  son  more  than  a  merely  moral 
obligation  it  would  follow  apparently  that  a  power  to  adopt 
given  to  a  widow  (c)  must  be  promptly  executed.  So  long 
as  a  man  lives  he  may  in  most  cases  reasonably  hope  for 
offspring,  but  with  his  life  the  possibility  ceases,  and  the 
duty  resting  on  his  widow  becomes  imperative  {d)  and 
urgent  lest  she  too  should  die  without  adopting.  The 
Judicial  Committee,  however,  approved  the  judgment  of  the 
Sadr  Court  of  Bengal  that  the  "  fact  of  an  authority  to 
adopt  being  possessed  by  a  widow,  does  not  supersede  and 
destroy  her  personal  right  as  a  widow,/'  (e)  and  "  the  claim 
of  a  widow  duly  authorized  to  adopt  to  claim  under  any 
circumstances  her  personal  rights  until  she  does  adopt  is  not 

(a)  2  Str.  H.  L.  83. 

{h)  NUmadhiLb  Doss  v.  Blshumher  Doss,  13  M.  I.  A.  at  p.  100. 

(c)  Huradhun  Mookurjia  v.  Muthoranath  MookiM-jia,  4  M.  I.  A.  4l4r. 

(ci)  This  is  more  particularly  the  case  when  an  express  direction 
has  been  given  by  the  deceased  hasband  than  where  he  has  left  the 
widow  merely  to  fulfil  the  duty  as  her  own  oonscientioasness  and 
pradence  saggest.  Musst.  Subudra  Chowdryn  v.  Gohoknath  Ohowdree^ 
7  0.  S.  D.  A.  R.  143. 

(e)  So  MiMst.  Tareenee  v.  Bamundoas  Mookerjee,  7  0.  S.  D.  A.  R. 
533. 
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affected  by  a  consideration  of  what  might  be  the  proper 
course  if  she  could  be  proved  to  have  violated  any  clear  and 
positive  legal  obligation."  (a)  The  widow  must  fulfil  in 
good  faith  the  direction  given  to  her,  (6)  but  she  is  allowed 
a  discretion  as  to  time  and  choice  unless  restricted  by  the 
terms  of  the  power,  (c)  In  the  Bombay  Presidency  and  in 
Madras  a  widow  may  adopt  without  an  express  power,  (d) 
but  this  is  not  held  to  lay  her  under  a  positive  legal  obliga- 
tion, or  to  prevent  her  husband  from  forbidding  an  adop- 
tion.(e)  Nor  are  coparceners  of  the  deceased  husband,  whose 
assent  is  generally  necessary,  compelled  to  assent  to  an 
adoption,  as,  were  this  a  legal  duty,  they  apparently  must 
do.  (/)  The  conclusion  seems  to  be  that  'though  it  may 
be  the  duty  of  a  Court  of  Justice  administering  the  HindA 
law  to  consider  the  religious  duty  of  adopting  a  son  as  the 
essential  foundation  of  the  law  of  adoption  and  the  effect  of 
an  adoption  upon  the  devolution  of  property  as  a  mere  legal 
consequence,"  {g)  yet  it  is  only  a  duty  of  imperfect  obliga- 

(a)  Bamundoes  Mookerjee  v.  Museamut  Tareenee,  7  M.  I.  A.  at  pp. 
178, 190. 

(b)  A  testator  may  bequeath  property  to  a  boy  designated  by  him 
for  adoption,  and  the  widows  must  adopt  tbe  boy.  They  are  not 
allowed  to  defeat  the  bequest  by  not  adopting.  "  Widows  "  should 
for  Bombay  be  "the  elder  widow,"  unless  she  refuses,  and  then  the 
younger,  Steele,  L.  C.  187 ;  Nidhoomotd  Dehya  v.  Saroda  Pershad 
Mookerjee,  L.  R.  3  I.  A.  253. 

(c)  SreemuUy  Deeno  Moyee  Dossee  v.  Doorga  PersJiad  MiUer,  3  C 
W.  R.  6  Mis.  Rul. 

id)  Mit.  Ch.  I.  Sec.  XI.  para.  9 ;  The  Collector  of  Madura  v.  Moottoo 
RamaXinga  BaUhi/patty,  12  M.  I.  A.  397.  The  Pandit  at  2  Str.  H.  L. 
115  does  not  seem  to  have  thought  any  sanction  essential ;  Colebrooke 
did ;  Ellis  thought  it  might  possibly  be  needless  amongst  Stidras,  ib. 

(e)  Bayahai  ▼.  Baia,  7  Bom.  H.  0.  B.  1  App. 

(/)  The  Datta  Kaustubha,  as  construed  by  the  l^tris,  $ee  above, 
pp.  864,  880,  says  their  assent  is  not  essential. 

(g)  Pr.  Co.  in  Sri  RughMnadka  y.  Sri  Brozo  Kishoro,  L.  B.  3  I.  A. 
191. 
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tion  to  whick  no  right  corresponds  in  any  person  who  can 
enforce  it  at  law.  (a)  Even  in  the  case  of  a  widow  autho- 
rized^ and  therefore  morally  bound  to  adopts  it  was  said 
that  ''no  suit  of  that  kind  can  be  maintained/'  (b) 

The  adoption  of  a  son  being  prescribed  in  order  to  supply 
the  place  of  a  son  begotten^  (c)  the  duty  does  not  arise  until 
the  birth  of  a  son  becomes  very  improbable,  {d)  The 
existence  of  a  son  or  grandson  makes  an  adoption  not  only 
needless  but  illegal.(e)     Loss  of  caste  by  the  only  son  or  the 

(a)  One  does  not  look  for  entire  consistency  in  works  composed 
like  the  Smf  itis,  and  thus  we  find  in  Manu  "  many  thousands  of 
Br&hmans,  having  avoided  sensual  pleasures  from  their  youth  up,  and 
having  left  no  issue,  have  nevertheless  ascended  to  heaven."  Thus 
the  ground  of  a  compulsory  duty  is  cut  away  by  the  highest  autho- 
rity, and  salvation  pronounced  accessible  by  asceticism  as  well  as 
by  procreation  or  adoption.    See  Manu  V.  159. 

(b)  Musst.  Pearee  Dayee  v.  MtMst.  Hurbunsee  Kooer^  19  0.  W.  R.  127- 
Gomp.  Bamundo$s  Mooherjea  v.  Musst  Tarinee,  7  M.  I.  A.  169,  190. 

(c)  Datt.  Mim.  Sec.  I. ;  3  Coleb.  Dig.  Bk.  V.  T.  312. 

{d)  Steele*  L.  0.  43,  182.  An  adoption  by  an  unmarried  man, 
though  improper,  is  not  deemed  void.  Coleb.  Dig.  Bk.  T.  T.  273* 
Gomm.  But  a  stricter  rule  prevails  in  the  Southern  Maratha  Country, 
Steele,  L.  C.  192.  In  Jamoona  v.  BamasooTtdarU  L.  R.  3  I.  A.  72,  it 
is  taken  for  granted  that  the  age  at  which  a  male  may  adopt  is  that 
of  discretion  according  to  his  law.  See  also  Musst,  Antmdmozee  v« 
Skeeb  Chunder  Roy,  9  M.  I.  A.  287,  and  Rajendro  Naram  Lahoree 
v.  Saroda  Soondwd  Babee,  16  C.  W.  R.  648. 

Under  the  Roman  law  males  only  had  the  capacity  for  a  true 
adoption,  as  they  only  could  exercise  the  patria  potestas  under  which 
the  child  was  brought.  (Gains,  I.  104).  Aji  imitative  institution  grew 
up  by  which  women  adopted  heirs.  The  Emperor  Gralba  was  thus 
adopted,  and  the  law  was  widened  so  as  to  recognize  the  fictitious 
relation  thas  created  for  purposes  of  succession.  (Maynz,  Dr.,  Rom. 
§  328.)  The  rights  of  succession  were  mutual,  but  no  agnatic  relation 
was  created.  (Tomk.  and  Lem.,  Gaius,  p.  98).  Comp.  2  Str.  H.  L.  128. 

(e)  Steele,  L.  C  42 ;  Datt.  Mtm.  Sec.  I.  paras.  3,  5,  45,  47 ;  Datt. 
Ghuid.  Sea  I.  6 ;  Manu  IX.  168.    A  son  is  to  be  adopted  only  to 
prevent  a  failure  of  obsequies,  Manu  IX.  180;  Coleb  Dig.   Bk.  Y.  T. 
114  H 
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Bole  grandson,  through  an  only  eon  deceased,  would,  accord- 
ing to  Hind  A  authorities,  justify  an  adoption,  (a)  The  son 
being  bound  to  perform  the  funeral  ceremonies  of  his  father 
and  the  annual  Sr&ddhas  to  ancestors,  besides  the  daily 
domestic  sacrifices,  and  the  many  periodical  and  occasional 
celebrations  incumbent  on  a  HindA  householder,  (6)  the 
sinful  taint  attending  exclusion  from  caste  makes  it  impos- 
sible that  he  should  fulfil  these  primary  duties.  They  are 
all  of  a  religious  character  and  cannot  be  performed  with 
the  intended  spiritual  effect  by  one  in  a  state  of  impurity. (c) 
But  the  outcast  son  or  grandson  may  be  restored  to 
caste,  {d)  In  some  extreme  cases  it  has  been  held  that  a 
father  may  disinherit  his  son;  (e)  it  may  be  that  when  this 
step  is  taken  the  father  may  replace  the  son  thus  degraded 
by  adopting  another,  (/)  but  it  seems  very  doubtful  whether 
an  adoption  would  be  valid  while  a  son  by  birth  still  holds 
the  status  of  a  son,  even  though  expelled  from  caste,  (g) 
Should  the  father  die  in  these  circumstances  he  will  have 
sufficiently  intimated  that  he  did   not  wish  to  deprive  his 

301,  Gomm.  Bat  Jagannfttha  contends  that  though  a  son  is  to  be 
adopted  for  this  particular  purpose  only,  subject  to  the  condition,  yet 
for  other  purposes  he  may  be  adopted  though  a  begotten  son  exist. 
This  converts  the  condition  imposed  by  Mann  into  a  mere  specification 
of  purpose  in  a  particular  case.  Kuliuka's  remark  is  more  cogent,  who 
says  that  when  a  temporal  consequence  (invalidity  of  the  adoption) 
is  deducible  from  the  text,  it  is  an  illegitimate  process  to  deduce  only 
a  moral  one ;  i.e,  the  impropriety  of  adoption  when  a  son  already 
exists,  while  such  an  adoption  may  still  be  regarded  as  legal. 

(a)  Steele,  L.  0.  42,  181,  381. 

(6)  Manu  IX.  180;  Steele,  L.  0.  225;  above,  p.  685. 

(c)  See  Steele,  L.  C.  42;  Coleb.  Dig.  Bk.  V.  T.  319.  328,  Comm. 

(d)  Steele,  L.C.  381,382. 

(e)  See  above,  p.  585 ;  Coleb.  Dig.  Bk.  V.  T.  278  Comm. 

(/)  A  grandson  takes  his  father's  place  on  the  exclusion  of  the 
father,  see  above,  p.  585;  Steele,  L.  C.  224;  and  his  existence  prevents 
adoption ;  see  Datt.  Chand.  Sec.  I.  6. 

[g)  The  practice  of  the  castes  was  indulgent  except  when  the  in- 
heritance was  to  a  sacred  office,  Steele,  L.  C.  225. 
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son,  and  it  woald  probably  be  held  that  the  widow  could  not 
supplant  the  son  by  an  adoption.  The  sacra  follow  the 
inheritance,  (a)  The  non-performance  of  them,  however 
reprehensible,  does  not  deprive  the  heir  of  his  estate.  (6) 
The  loss  of  caste,  which  formerly  operated  as  a  bar 
to  inheritance,  no  longer  has  that  effect.  Competence 
to  perform  the  sacrifices  cannot  therefore  be  deemed  a 
condifcion  precedent  to  the  complete  vesting  o£  the  estate 
in  the  sou  at  the  moment  of  his  ^father's  death,  and  the 
estate  once  vested  cannot  be  taken  away  from  him.  (c)  An 
adoption,  even  if  made,  would  thus  not  affect  the  estate ;  in 
practice  it  does  not  occur.  It  is  said  no  doubt  that  total 
loss  of  caste  is  equivalent  to  death,  and  may  validate  a  second 
adoption  when  the  first  has  in  this  way  become  abortive,  (d) 
but  it  is  clear  that  the  statute  law  has  on  this  point  pro- 
foundly modified  the  Hindft  law.  (e)  Full  effect  must  be 
given  to  the  intentions  of  the  legislature,  and  though  this 
may  be  consistent  with  a  power  of  disinheritance  for  good 
reasons  left  to  the  father  as  a  remnant  of  the  patria  potes- 
tas,  (/)  it  is  obviously  inconsistent  with  a  capacity  in  any  one 
to  supersede  the  heir,  become  owner,  on  a  ground  declared 
insufficient  to  prevent  his  succession. 

The  disability  to  inherit  arising  from  loss  of  caste  having 
been  abolished  there  is  a  certain  inconsistency  in  retaining 
the  disqualifications  arising  from  personal  defects.  These 
cannot,  according  to  HindA  notions,  put  the  sufferer 
from  them  into  a  worse  position  than  would  expulsion  from 
caste,  {g)  They  have  not,  however,  been  touched  by  legisla- 
tion, and  as  we  have  seen  they  are  still  recognized.     Sir  T. 

(a)  Mana  IX.  142;  Vyav.  May.  Chap.  IV.  Sec.  V.  para.  21. 

(b)  Steele,  L.  0.  62,  226. 

(c)  See  above,  p.  688. 

(d)  Steele,  L.  C.  45. 

(e)  See  Narayom  Ramchnnder  v.  Luxmeebaeet  I  Morr.  61. 
(/)  5fle  above,  p.  281. 

(g)  See  Coleb.  Dig.  Bk.  V.  T,  321,  323. 
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Strange  (a)  thonght  that  m  such  cases  adoption  was  com- 
petent to  the  father  who  conld  not  derive  spiritual  benefit 
from  the  incapable  son ;  bat  by  the  customary  law  of  Bombay 
it  is  said  that  the  insanity  of  a  son  by  birth  is  not  generally 
a  valid  cause  for  adoption.  (6)  It  is  consistent  with 
this^  that  the  blindness  or  dumbness  of  a  son  shonld  not 
justify  adoption.^  (c)  The  marriage  of  HindA  children  is  a 
contract  made  by  their  parents :  the  children  themselves 
exercise  no  volition,  so  that  insanity  does  not  necessarily 
prevent  marriage.  Marriage  having  been  once  contracted, 
the  son  of  the  disqualified  person  may  take  his  place  down 
to  the  partition  of  the  inheritance ;  (d)  and  should  he  be 
incapable  of  adopting,  his  wife  may,  according  to  the  Bombay 
authorities,  do  so  in  his  stead,  (e)  His  assent  is  implied 
where  dissent  has  not  been  signified,  and  the  act  is  one  re- 
garded as  necessarily  beneficial. 

The  same  spirit  of  foresight,  which  makes  the  sonless 
man  adopt  a  son,  makes  him  who  has  but  a  few  sons 
anxious  not  to  reduce  the  number,  (/)  lest  in  the  end 
he  who  stood  so  well  for  happiness  in  the  other  world 
should,  through  improvidence,  incur  the  penalty  of  end- 
less destitution.  If  he  have  but  one  son,  the  gift  of  that 
one  (g)    is    everywhere    reprobated  as    a    grave    spiritual 

(a)  1  H.  L.  77. 

{b)  Steele,  L.  C.  42,  181;  oomp.  ib.  224. 

(c)  The  caste  roles  vary  as  to  insanity.  The  only  case  in  which 
they  all  concur  is  that  of  loss  of  caste,  which  as  it  cannot  now  affect 
a  son's  right  of  inheritance  would  probably  be  held  not  to  make 
adoption  possible  during  his  life.    See  Steele,  L.  G.  p.  225,  381. 

{d)  Above,  p.  585. 

(e)  Steele,  L.  C.  182. 

(/)  One  of  but  two  sons  ought  not  to  be  given  aocording  to  the 
Datt.  Mtm.  and  Datt.  ChandrikA.    See  below,  p.  911. 

(g)  See  2  Str.  H.  L.  88, 107.  There  are  some  legendary  stories  oi 
such  a  gift,  bat  these  are  of  no  authority  as  law. 
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crime.    By    most   the    gift    is   thought    invalid,  (a)   and 
this  has  been  held  by  the  High  Ooarts  of  Bombay  (6)  and 

(a)  Yasishtha  XV.  3 ;  Mit.  Chap.  I,  Sec.  XI,  para.  11 ;  Datt.  Mim. 
Sec.  IV.  7,  8;  Steele,  L.  C.  884;  Coleb.  Dig.  Bk.  V.  T.  273,  Comm.; 
Vlram.  Transl.  p.  115;  2  Str.  H.  L.  88. 

Jagann&tha,  followed  by  Strange  and  Macnaghten,  brings  the 
principle  of  factum  valet  to  bear  on  the  prohibition  to  adopt  an 
only  (or  an  eldest)  son.  See  Coleb.  Dig.  Bk.  V.  T.  273,  Comm.  The 
adoption  he  says  is  valid,  however  improper.  The  MitAksharft  does 
not  recognize  this  distinction.  It  ranks  the  nnfit  with  the  void 
gift  (see  2  Str.  H.  L.  423),  and  it  pronounces  against  the  adoption 
withoat  reserve.  Mit.  Chap.  I.  Sec.  XI.  paras.  11, 12.  Jagannfttha 
himself  points  out  that  according  to  the  Maithila  law  the  gift  of 
an  only  son  is  illegal,  even  though  he  consent  to  the  donation.  Coleb. 
Dig.  Bk.  V.  T.  276,  Comm. ;  I  Str.  H.  L.  87;  1  Macn.  H.  L.  67. 

A  prohibition  or  injunction  resting  on  the  essential  qualities  or 
mutual  relations  of  its  objects  is  distinguished  as  indispensable  from 
one  going  only  to  an  incident  or  matter  of  degree,  or  to  the  ceremony, 
a  defect  in  which  does  not  generally  vitiate  the  purposed  transaction 
if  the  precept  has  been  complied  with  as  far  as  was  reasonably  prac- 
ticable. Coleb.  Dig.  Bk.  Y.  T.  273  Comm.  in  med.  See  an  instance  of 
this  quoted  from  the  Dharmdvaita-Nirnaya  in  Rao  Saheb  Mandlik's 
Vyav.  Maydkha,  p.  55.  The  principle  is  not  questioned,  but  the  ground 
forits  application  is  ilenied  in  the  case  of  a  stlldra  adopting  a  daughter's 
or  a  sister's  son.  So  in  the  case  of  marriage,  $ee  above,  p.  888,  895. 
At  Poena  one  caste  only  allowed  that  a  ceremonial  defect  would  jus- 
tify the  annulling  of  an  adoption,  while  nearly  all  answered  that  one 
contrary  to  the  S&stra  or  to  caste  custom  could  be  set  aside.  Some 
specify  the  adoption  of  one  older  than  the  adopter,  some  a  sister's 
son,  a  cripple,  idiot,  or  one  taken  without  the  requisite  consent.  See 
Steele,  L.  0. 184, 388.  The  ceremonies  requisite  for  a  change  of  gotra 
are  insisted  on  by  some  as  essential,  ib,  46, 389,  and  several  replies  to 
this  effect  will  be  found  below.  Without  these  it  would  seem  the 
adoption  is  incomplete.  Once  complete  it  is  indefeasible.  lb,  184;  2 
Str.  H.  L.  126,  142. 

{b)  Samasekhara  Rdja  v.  Suhhadramajt,  I.  L.  R.  6  Bom.  524» 
overruling  Bayabai  v.  Bala  Venkatesh,  7  Bom.  H.  C.  B.  App.  1.  In 
Bada  v.  Appa,  Bom.  H.  C.  P.  J.  1882,  p.  294,  it  is  intimated  that  the 
adoption  of  an  only  son  is  void  except  where  validated  by  a  special 
enstom.  Sixty  castes,  in  answer  to  questions  on  the  subject,  said 
that  an  only  son  could  not  be  given  in  adoption.   Ten  answered  that 
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Calcutta  (a).  In  eyery  case  the  partmg  with  a  son^  like 
the  acceptance  of  a  son^  is  too  serious  a  step  to  be  taken 
without  the  assent  of  the  father  (b)  who  so  depends  on 
him  for  all  his  fature.  Allowance  is  made  too  for  maternal 
love^  and  thus  it  is  said  that  both  parents  ought  to  concur  in 
giving  away  a  son.  (c)  Should  no  parents  survive^  a  S^tri  said 
an  adoption  could  not  be  made  because  they  alone  could 
make  the  ceremonial  gift,  {d)  A.  rule  almost  as  strict  has 
been  laid  down  by  the  High  Court  of  Bombay,  (e)  but  the 
customary  law  has  in  some  few  instances  been  construed  as 
allowing  the  head  of  the  family  to  give  away  a  junior  in 
adoption.  (/) 

At  Madras  (g)  and  Allahabad  {h)  it  has  been  held  that 
the  gift  of  an  only  son  is  valid,  the  prohibition  being  only 

he  coald,  with  the  concurrence  of  both  parties.  Several  made  an 
exception  in  favour  of  the  adoption  of  a  nephew  by  his  ancle  ;  Steele 
L.  C.  183.  The  last  stands  on  a  special  footing,  see  above,  p.  897,  below 
p.  914 ;  2  Str.  H.  L.  107.  At  Madras  and  Allahabad  the  adoption  of 
an  only  son  has  been  allowed. 

(a)  Ben.  L.  R.  223,  A.  C.  J. ;  I.  L.  R.  3  Cal.  443. 

(6)'  Coleb.  Dig.  Bk.  V.  T.  273, 274,  275,  Comm.;  Vtram.  Trans!,  p. 
115 ;  Vyav.  May.  Chap.  IV.  Sec.  V.  paras.  16, 17 ;  Mit.  Chap.  I.  Sec. 
XI.  para.  9  ;  Datt.  Mtm.  Sec.  IV.  paras.  10  ss.  Bdlambhatta  allows 
the  gift  by  a  mother,  in  distress  or  after  her  husband's  death,  withoat 
special  authorization.  See  note  to  Mit.  loc.  cit.  Bangubai  v.  BhagW' 
thibai,  I.  L.  R.  2  Bom.  377,  citing  Narayan  v.  Nana,  7  Bom.  H. 
C.  R.  153  A.  C.  J.,  lb.  App.  Baehetldppd  v.  Shivlingdppd,  10  Bom. 
H.  0.  R.  268,  271. 

(c)  Vyav.  May.  Chap.  IV.  Sec.  V.  para.  16 ;  Steele,  L.  C.  45.  The 
mother's  assent  is  not  indispensable,  Mit.  Chap.  I.  Sec.  XI.  para.  9. 

(d)  MS.  1755. 

(e)  Bashetiappa  v.  ShivUngappa,  10  Bom.H.  O.R.  268 ;  Lakshmappa 
Y.  Rdmava,  12  Bom.  H.  C.  R.  at  p.  376,  and  the  cases  therein  cited. 

if)  MS.  1645.    Comp.  Panj.  Cust.  Law,  Vol.  II.  p.  155. 

{g)  Chinna  Gaundan  v.  Kumara  Oaundan,  1  Mad.  H.  C.  R.  54 ;  Sin' 
gamma  v.  Vinjamuri  Venkaiacharlu,  4  ih.  165. 

{li)  Hanuman  Tiwari  v.  Chirai,  I.  L.  R.  2  AIL  164;  Turner,  J., 
dissenting. 
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directory,  or  on  the  principle  oi factum  valet,  and  sucli  was  Sir 
T.  Strangers  opinion,  (a)  The  Pandits  who  have  maintained 
the  validity  of  snch  a  transaction  have  not  denied  that  it 
was  directly  opposed  to  their  scriptures,  but  they  have  relied 
on  there  being  "  no  express  provision  for  setting  aside  an 
adoption  made  with  dne  ceremonies/'  (b)  Ellis  too,  on  whom 
Sir  T.  Strange  relied,  seems  to  have  thought "  that  if  the  act 
be  duly  completed  it  cannot  be  reversed."  .(c)  The  doctrine 
of  factum  valet  has  been  discussed  by  H.  H.  Wilson  in  a 
passage  already  quoted,  (d)  Sutherland,  the  greatest  European 
authority,  declares  the  simple  adoption  of  an  only  son  impos- 
sible, {e)  As  he  points  out  the  Datt.  Mim.  and  Datt.  Chand. 
disapprove  the  gift  even  of  one  of  two  sons.  (/)  Cole* 
brooke  also  says  (g)  that  with  an  exception  to  be  presently 
noticed  ''a  valid  adoption  of  an  only  son  cannot  otherwise 
be  made.''  Ellis  thinks  the  exigency  which  warrants  such 
an  adoption  must  be  distress  of  the  giver,  but  he  thinks 
the  ceremony  once  performed  is  effectual,  as  in  the  case  of  . 
marriage. 

In  Lakshmappa  v.  Ramava  (h)  Sir  M.  Westropp  goes 
into  the  subject  elaborately,  and  shows  that  "  where  there  is 
an  absence  of  authority  to  give  there  cannot  be  any  gift." 
The  attempted  transaction  is  in  such  a  case  not  quod  fieri  non 
debuit  hut  quod  fieri  nonpotuit,  and  is  simply  void,  (i)  Refer- 
riDg  to  the  explicit  Smriti  texts,  the  commentaries  and  seve- 

(a)  1  Str.  H.  L.  87. 

(6)  MS.  1695.  Arundchallam  Pillai  v.  Ayyaavami  Pillai,  1  Mad.  Sel. 
Deo.  156,  quoted  1  Mad.  H.  0.  R.  56. 

(c)  2  Str.  H.  L.  108. 

(d)  Above,  p.  809. 

(e)  Synopsis  II.  ;  1  Str.  H.  L.  87  note  (2). 

(/)  Datt.  Mtm.  Sec.  IV.  1,  8 ;  Datt.  Chand.  Sec.  I.  30. 

(p)  2  Str.  H.  L.  107.    He  cites  Mit.  Chap.  I.  Sec.  XI.  para.  11. 

(i)  12  Bom  H.  C.  B.  at  pp.  391  bs. 

(»)  lb.  p.  393.       ^ 
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ral  of  the  Yyavasth&s  or  official  opinions  nsed  in  the  present 
work^  his  Lordship  fonnd  '^that  the  current  of  anthorities 
was  strongly  against  the  validity  of  the  adoption  of  an  only 
son  in  this  Presidency"  { Bombay),  (a)  In  another  case  decided 
by  the  same  learned  judge  and  a  full  bench  it  was  ruled  that 
the  adoption  of  an  only  son  was  invalid  amongst  the  Lin- 
g&yat  caste^  (b)  and  this  has  recently  been  carried  to  the 
point  that  a  special  custom  is  necessary  to  validate  such  an 
adoption,  (c) 

In  Bengal  the  factum  valet  doctrine  as  applied  to  a  prohi- 
bited adoption  had  been  previously  rejected  in  several  cases^({{) 
as  in  effect  it  had  in  Bombay^  where  it  was  used  in  an 
endeavour  to  set  up  an  adoption  by  a  wife  without  express 
authority  from  her  husband^  (e)  though  in  some  other  in- 
stances it  had  been  admitted.  (/) 

Notwithstanding  the  contrary  views  therefore  to  which 
reference  has  been  made^  it  seems  probable  that  in  Bombay 
as  in  Bengal  the  only  son  must  be  deemed  generally  in- 
capable of  adoption.  The  Vyav.  Mayftkha  (g)  and  the 
Mitc^ksharlL  {h)  are  both  express  on  the  point.  The  Datt. 
Mim£lil[is&  and  other  authorities  agree  with  them,  (t)  and  the 
Sftstris  expounding  the  local  law  have  invariably  pronounced 
against  the  adoption  except  in  a  few  cases  in  which  they 

(a)  lb.  p.  391. 

(6)  BamcJiandra  v.  Vithoha,  AppL  No.  1  of  1879  under  Act  XXVIL 
of  1860. 

(c)  See  Dada  v.  Appa,  above,  p.  909. 

(d)  See  Baja  Upendra  Lai  Roy  v.  Shrimati  Rani^  1  B.  L.  R.  221, 
and  the  cases  referred  to,  12  Bom.  H.  G.  R.  at  p.  389. 

(e)  Narayen  Babaji  v.  Nana  Manohar,  7  Bom.  H.  C.  R.  163  A.  C.  J. 
(/)  See  the  references  in  LahshmappaU  case,  supra,  p.  911. 

{g)  Chap.  IV.  Sec.  V.  para.  36. 

{h)  Chap.  I.  Sec.  XI.  para.  11,  and  BAlambhat(a's  commentary  in 
Colebrooke's  note. 

(i)  Datt.  Mim.  Sec.  lY.  paras.  1,  3,  7 ;  Yiv&da  Chintftmani*  Transl. 
p.  74 ;  Colebrooke  in  2  Str.  H.  L.  88. 
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felt   themselves  embarrassed  by   the  inapplicable  doctrine 
of  factum  valet,  {a) 

In  the  case  of  Haebulrao  v.  Oovindrao  Mankiir,  [b)  referred 
to  by  Sir  M.  Westropp  in  the  judgment  lately  quoted,  the 
question  was  submitted  to  the  Sastris  of  whether  the  gift  in 
adoption  of  both  of  two  sons  could  bo  valid.  The  impossi- 
bility of  undoing  an  adoption  once  completed  is  insisted  on 
in  the  answers,  but  the  gift  really  in  question  was  that  of  the 
sole  remaining  (and  the  eldest)  son  to  the  widow  of  the 
donor's  brother.  In  such  a  case  the  passages  which  declare 
that  by  the  existence  of  a  son  of  one  of  several  brothers,  |ill 
are  made  fathers,  have  been  variously  applied  by  Hindu  law- 
yers to  support  the  approval  and  the  disapproval  of  an  adop- 
tion. Nanda  Pandita  in  the  Datt.  Mimamsa  (c)  devotes  an 
eUborate  argument  to  proving  that  where  there  is  a  sou  of  a 
full  brother  available  for  adoption,  ho  and  no  other  ought  to 
be  taken.  (J)  Even  the  son  of  a  half-brother  ought  not  to  bo 
chosen  if  the  nearer  relative  can  be  had.  And  the  injunction  • 
he  contends  has  such  force  that  even  the  only  son  of  a  brother 
may  be  and  ought  to  be  adopted,  (e)  Without  adoption  ho  is 
not  a  son  in  the  required  seuso  to  his  uncle,  and  is  indeed 
provided  for  as  heir  after  his  uncle's  widow,  his  daughter 
and  her  son,  while  by  adoption  ho  does  not  lose  his  faculty 
of  ministering  spiritually  to  his  real  father  and  the  an- 
cestors who  are  equally   ancestors    of  his   adoptive    father. 

(a)  Steele,  L.  C  p.  384,  shows  tliut  the  CAatcs,  with  a  few  excep- 
tions, admit  the  restriction, 

(b)  2  Borr.  R.  83. 

(c)  Sec.  II. 

(d)  So  Steele,  L.  C  182. 

(c)  The  possibility  of  adopting  the   only  son  even  of  a  brotlior  i> 
doubted  by  the  Judicial  Committee  in  SrimiUl  Unia  Vvf/i  v.  Ookonl' 
amnd  Aw  Muheejmtraf  L.  R.  5   I.  A.  -lO,  63.     'J'he  customary  liiu  of 
Bombay  favours  this  pai'ticulur  kind  of  adoption  though  <;cucTallv 
opposed  to  the  udopLiuu  of  au  only  ^jonj  bev  hJtcclc,  L.  C  1-3. 
lid  u 
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It  is  obvious  that  in  such  a  case  the  manes  of  progenitors 
will  not  be  left  destitate  by  the  transfer  of  the  boj  to  another 
family^  while  if  filial  relation  to  one  of  a  group  of  brothers 
involves  a  similar  relation  to  all^  the  real  father  must  still 
benefit^  though  in  a  less  degree^  through  the  sacrifices  of 
the  son  adopted  by  his  uncle.  The  boy  becomes  in  fact  a 
dvyamnshyiya^a  (a)  who  will  perform  his  real  father's 
obsequies  and  take  his  estate  if  that  father  should  not 
kave  any  other  son.  The  Mit^kshara  and  the  Vyavahara 
Mayftkha  do  not  discuss  this  particular  case,  but  as  they 
recognize  the  dvyamushy&yana  and  the  theories  connected 
with  his  double  relations^  it  seems  that  the  adoption  of 
an  only  son  of  a  brother  should^  as  an  exception,  be  deemed 
permissible,  {b) 

As  an  only  son  cannot  be  given  away  in  adoption^  so  on  a 
strict  conformity  to  principle  ought  the  eldest  son,  if  living, 
to  be  retained  in  his  family  of  birth  for  the  celebration  of  its 
*  sacra  and  the  discharge  of  the  father's  obligation  to  his 
ancestors.  This  son  alone,  Mann  says,  (c)  is  begotten  from  a 
sense  of  duty,  and  on  this  he  grounds  a  rule  of  primogeniture 
which  is  soon  after  qualified, ((2)  and  which,  as  we  have  seen, 
has  not,  except  in  special  cases,  been  retained  in  the  law  of 
inheritance,  (e)  The  gift  or  acceptance  of  an  only  son, 
however,  is  expressly  forbidden  by  the   Smritis,    (/)  and 

(a)  Datt.  Mlm.  Sec.  II.  36 ;  above,  pp.  897,  898. 

(b)  This  was  Colebrooke*s  view,  see  2  Str.  H.  L.  107,  where  he  cites 
Hit.  Chap.  I.  Sec.  X.  para.  1,  and  Sec.  XI.  para.  32.  So  too  Suther- 
land, Synopsis,  Head  II. 

(c)  IX.  107 }  fee  D&yabh&ga,  Chap.  I.  para.  36 ;  2  Str.  H.  L.  105. 

(i)  IX.  111. 

(e)  5ee  above,  pp.  69, 736 ;  D&yabh&ga,Chap.I.para.  37.  It  is  pro- 
noanced  a  sin  for  a  younger  brother  to  precede  the  elder  in  offering  a 
draata  sacrifice  or  in  marrying,  Baudh.  Pr.  IV.  Adh.  6.  para.  7. 

(/)  Vasishtha  XV.  3,  4 ;  Baudh.  Parisishta,  Pr.  VU.  Adh. 
5,  paras.  4, 5. 
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this  prohibition  is  recognized  by  the  modem  anthers,  (a) 
In  the  case  of  an  eldest   son^  thoDgh  the  importance  of 
him  to  his  family  of    birth  is  so  strongly  insisted  in  the 
earlier  anthorities,  yet  more  recent  writers  have  in   some 
instances  pronoun  ced  the   gift  effectaal,  though    censura^ 
ble.  (6)    After  such  a  gift  there  is  still  a  son  left  to  perform 
the  &ther  s  obsequies,  and  no  one  supposes  that  if  an  eldest 
son  dies  a  second  son  is  not  perfectly  competent  to  take  his 
place.    Why  not  then  when  the  eldest  is  removed  from  the 
family  by  gift  P    This  may  not  be  a  satisfactory  answer  to  an 
unqualified  prohibition  exacting  obedience  apart  from  the 
reasons  that  may  be  assigned  for  it,  but  it  may  have  in- 
flaenced  the  Sastris  in  forming  the  opinion  now  and  then 
expressed,  (c)  that  the  gift  of  an  eldest  son  out  of  several  i» 
not  invalid.     The  giving,  it  is  said,  in  such  instances  is  pro- 
hibited, but  not  the  taking,  {d)     In  Bombay  it  has  recently 
been  decided  that  such  a  transaction  is  legally  valid,  (e} 
Thus  the  case  of  the  eldest  son  (/)  is  distinguished  from  that 
of  the  only  son,  the  gift  of  whom  has  been  pronounced 
void,  (g)  though  possibly  in  part  for  reasons  going  beyond 
those  set  forth  in  the  foregoing  pages. 

(a)  Datt.  Mim.  Sec.  II.  88;  Sec.  IV.  1;  Vyav.  May.  Chap.  IV. 
Sec.  V.  para.  36. 

[h)  Vyav.  May.  Chap.  IV.  Sec.  V.  paras.  4, 6 ;  2  Str.  H.  L.  105.  It 
18  not  opposed  to  HiudA  notions  thckt  a  man  shoald  benefit  spiritaally 
by  moving  another  to  an  act  which  in  him  is  sinful.  See  ex.  gr. 
Baudh.  Pr.  IV.  Adh.  8,  para.  10  and  note;  Mit.  Chap.  I.  Sec.  XI. 
para.  10;  Vyav.  May.  Chap.  IV.  Sec.  V.  paras.  13,  14. 

(c)  MS.  1612, 1621.  So  Janokee  Debea  v.  Chpaul  Acharjea,  I.  L. 
R.  2  Calc.  365.    See  2  Str.  H.  L.  105. 

(d)  MSS.  1682, 1684. 

(e)  KasUhai  v.  Taiia^  Bom.  H.  C.  P.  J.  1883,  p.  40;  S.  0. 1.  L. 
B.  7  Bo.  225.    So  Abaji  Dinkar  v.  Qangadhar  Vasudev,  3  Morris,  420. 

(/)  Samashekhara  v.  Suhhadrdmdji,  I.  L.  R  6  Bom.  524. 

(g)  Dada  v.  A^a,  Bom.  H.  0.  P.  J.  1882,  p.  294,  referring  to 
Appeal  No.  1  of  1879,  under  Act  XXVII.  of  1860 ;   VitJioba  v. 
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As  in  tbe  absence  of  a  son  by  birth  an  adopted  son  takes 
his  place  in  relation  to  the  adoptive  father,  (a)  the  same  prin- 
ciple which  prevents  the  adoption  of  a  son  while  a  begotten 
son  exists,  (6)  equally  forbids  the  adoption  of  a  second  while 
a  first  adopted  son  is  living,  (e)  In  the  important  case  of 
Raiifjamma  v.  Atchamma  (d)  the  Sastris  of  the  Provincial 
Courts  of  Madras  prononnced  in  favour  of  multiple  adoptions. 
They  relied  on  a  passage  quoted  by  Jagannatha  to  the  effect 
that  many  sons  are  to  be  desired,  as  the  father  will  get  the 
benefit  of  the  religious  acts  performed  by  any  one  of  them, 
and  maintained  that  several  adoptions  were  as  laudable 
as  the  procreation  of  several  sons.  They  are  supported 
no  doubt  by  some  of  the  treatises  on  adoption  which  take 
the  passage  in  this  sense,  (s)  but  Jagannatha  appears  to 
Kmit  its  meaning  to  the  allowance  of  taking  in  adop- 
tion sons  of  the  various  descriptions,  that  is  by  the  seve- 
ral modes  of  substitution   or  such   as  would  spring  from 

(g)  Steele,  L.  C.  47. ;  2  Str.  H.  L.  218. 

Under  the  Roraan  law  the  adoptive  father  could  give  his  adopted 
son  in  adoption  to  another.  (Gains,  I.  10.5.)  This  was  hy  the  earlier 
law.  Justinian  deprived  an  adoption  of  any  one  but  a  descendant  of 
most  of  its  legal  effects,  especially  subjection  to  the  patria  potestas, 
so  that  an  adopted  son  could  not  be  given  away  again,  nor  was  it 
worth  while  to  give  him  away  seeing  that  the  adoptive  father  was 
under  no  particular  obligation  to  him.  In  the  case  of  sons  taken  by 
"  arrogation"  many  safeguards  were  enacted  to  prevent  their  being 
defrauded  by  the  adoptive  fathers.  {Sec  Maynz,  op.  dt  §  328  ad  fin,) 
The  latter  was  obliged  to  leave  to  his  adopted  son  at  least  one-fourth 
of  his  estate. 

(h)  Joy  Chnndra  Race  v.  Bhyi'ub  Chundra  Baee,  M.  S.  D.  A-  B. 
for  1819,  p.  461. 

(c)  Nursing  v.  Khooshal,  1  Borr.  88 ;  Lakshmappa  v-  Baniava,  12 
Bom.  II.  C.  R.  364;  H.  U.  Wilson,  Works,  vol.  V.  p.  57. 

The  Athenian  laws  had  such  care  for  the  adopted  son  that  they 
did  not  allow  an  unmarried  man  who  had  adopted  to  marry  without  a 
special  permission  from  the  judges.  {See  Petit,  Leges  Attica),  p.  141). 

{d)  4  M.  I.  A.  1.     See  the  discussion,  2  Str.  H.  L.  194. 

{e)  It  is  taken  from  the  Karma  Pur&na,  and  being  quoted  by 
Hem4dri  is  from  him  copied  by  KamaUkara  in  the  Nirnayasindhu. 
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wives  of  the  different  castes,  (a)  This  cannot  be  regarded 
as  more  than  a  speculative  licence,  seeing  that  a  marriage 
out  of  a  man's  own  caste,  or  a  substitution  otherwise  than 
by  adoption,  is  no  longer  permitted,  (b)  but  Sir  T.  Strange 
sets  forth  a  double  adoption  as  valid,  [c)  The  doctrine 
however  is  entirely  opposed  to  the  Dattaka  MimSipsft,  which 
allows  only  the  sonless  man  to  adopt,  {d)  In  Bengal  the 
passage  as  to  several  sons  had  already  been  limited  to  sons 
bj  birth,  (<?)  though  a  second  adoption  was  under  peculiar 
circumstances,  and  perhaps  wrongly,  upheld.  Sutherland 
pronounced  strongly  against  the  attempted  extension  of  it,  (/) 
and  a  similar  opinion  was  expressed  by  Sir  W.  Macnagh- 
ten.  ig) 

The  Judicial  Committee  on  a  consideration  of  the  autho- 
rities determined,  in  the  case  just  referred  to,  that  a  second 
adoption  during  the  subsistence  of  the  first  was  not  to  be 
allowed.  (A)  This  decision,  which  has  recently  been  reafiirm- 
ed,  (i)  agrees  with  the  customary  law  of  Bombay ;  (j)  and 
the  existence  of  a  son's  son  equally  with  that  of  a  son  makes 
adoption  impossible,  (k)  as  in  the  absence  of  a  son  his  son 


(a)  Coleb.  Dig.  Bk.  V.  T.  308,  Comm. 
(6)  See  however  4  M.  I.  A.  at  pp.  95,  96. 

(c)  1  Str.  H.  L.  78. 

(d)  Datt.  Mim.  Sec.  1,  paras.  3,  6.     So  also  Datt.  Chand.  Sec.  1, 
}        para.  3. 

f  (e)  Gouree  Prosad  Raee  v.  Joymala,  2  0.  S.  D.  A.  R.  13G,  in  4  M.  I. 

A.  at  p.  67. 

(/)  2  Str.  H.  L.  85. 

(g)  P.  &  P.  H.  L.  Vol.  I.  p.  80.  A  simtiltancous  adoption  of  two 
sons  is  not  effectual  as  to  either,  Gyanendro  Chunder  Lahiri  v.  Kalla 
Pahar  Haji,  I.  L.  R.  9  Cal.  50,  referring  to  Sidessurry  Dossec  v.  Doorga 
Chum  SeU,  2  In.  Jur.  N.  S.  22  ;  see  lb,  24. 

(A)  Rangam<i  v.  Atchama,  4  M.  I.  A.  at  p.  102. 
{  (i)  Gopee  Lai  v.   Musst.  Sree  Chundraolee  Buhoojce,  L.  R.  S.  1. 

A.  131. 

(;)  Steele,  L.  C.  42,  45,  183,  387. 

(h)  Steele,  L.  C.  42. 
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^presents  him  both  in  rights  and  in  religions  duties  towards 
lie  family,  (a) 

The  purpose  of  Adoption  being  such  as  we  have  seen^  it 
ould  seem  that  consistency  with  the  theory  of  the  in- 
[iitntion  should  have  prevented  an  unmarried  man  from 
doptiug  a  son.  (b)  Such  a  man  can  but  seldom  be  able  to 
ly  that  he  cannot  have  a  begotten  son,  (c)  and  at  any  rate 
e  is  bound  to  marry,  (d)  The  Dattaka  Mimamsa  and 
lhandrik&  do  not  contemplate  adoption  by  a  bachelor,  nor  in 
lie  rule  laid  down  in  the  Vyavahlbra  MayAkha  (e)  is  there 
lie  express  provision  in  favour  of  a  bachelor^s  capacity  that 
light  have  been  expected,  had  there  been  an  intention  to 
^cognize  his  right  to  adopt.  Jagann&tha  however  (/)  says 
iere  is  no  law  forbidding  adoption  by  an  unmarried  man, 
ud  Sutherland  {g)  thinks  such  an  adoption  ought  to  be 
imitted.     The  SUstris  have  in  one  or  two  instances  said  that 

bachelor  can  adopt,  (h)  and  the  Sadr  Court  of  Bombay 
pheld  a  similar  rule  as  a  local  usage,  (t)  In  Madras  the 
uestion  of  a  widow^s  capacity  to  adopt  without  trying  the 
Sect  of  a  remarriage  has  twice  been  resolved  in  the  affirm- 

(a)  In  Virbuddra  v.  Baee  Banee,  2  Morr.  1,  the  question  arose  of 
hether  an  adopted  son  could  renounce  his  adoption  and  return  to 
is  family  of  birth.  The  d&stri,  relying  on  Mann  IX.  142,  said  he 
mid  not,  bat  that  he  could  resign  his  rights  in  the  family  of  adop- 
Dn  on  which  the  adoptive  mother  became  free,  with  the  consent 
;  the  near  relatives,  to  adopt  another  son  in  his  place. 

(b)  See  Steele,  L.  C.  43. 

(c)  See  Steele,  L.  0.  182. 
{d)  lb.  2b;  above,  p.  873. 

(e)  Chap.  IV.  Sec.  V.  para.  36. 

(/)  Coleb.  Dig.  Bk.  V.  T.  273,  Comm. 

{g)  Note  iv. 

{h)  MS.  1670. 

(i)  Gunnappa  v.  Sankappa  Deshpande,  Sel.  Rep.  202  (2nd  Ed.  229). 
Id  Steele,  L.  0.  182,  which  states  a  contrary  rule  for  the  Southern 
aratha  Country. 
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atiye.  (a)  In  the  latter  of  the  two  cases  an  opinion  was 
expressed  in  &vour  of  the  validity  of  adoption  by  a  bachelor, 
bat  this  was  extra-jadicial^  and  rested  entirely  on  the  antho- 
rities  already  discussed.  Celibacy  is  very  rare  amongst 
Hindfts  snfficiently  rich  to  bear  the  expense  of  maintaining 
an  adopted  son,  so  that  the  validity  of  the  adoption  in 
qaestion  is  not  likely  to  occur  often.  Should  it  arise^  the 
Coorts  will  have  to  consider  whether  Jagann&tha^s  principle 
is  the  correct  one^  or  whether  adoption  being  allowed  only 
as  a  privilege  to  supply  a  defect,  the  indulgence  ought  to  be 
extended  beyond  the  terms  of  the  law  permitting  it. 

It  seems  probable  that  adoption  in  the  full  sense  has  been 
bat  recently  introduced  amongst  most  of  the  lower  castes  (b) 
—recently,  that  is  in  comparison  with  its  establishment 
amongst  the  twice-born,  (c)  It  is  the  Brahmana,  not  the 
man  of  inferior  race,  who  is  born  with  the  triple  debt  to  the 
gods,  the  manes,  and  the  rishis.  (d)  The  Vedic  study  due  to 
the  last  is  forbidden  to  the  S&dra.  {e)  The  religious  cere- 
monies, the  celebration  of  which  is  the  first  duty  of  a  Br&h- 
man^s  son,  do  not  exist  for  the  SAdras,  and  V&chaspati 
contended  that  a  Sfldra  could  not  affiliate  because  he  could 
not  offer  the  requisite  sacrifice  and  prayers.  The  Datt. 
Mim.  refutes  this  by  reference  to  a  text  of  Saunaka,  {/) 
which  distinctly  recognizes  the  adoption  of  a  SAdra  by  a  Sfldra 
with  liberty  to  take  a  daughter's  or  a  sister's  son — ^a  liberty 

(a)  Nagappa  v.  Subha  ^dstri,  2  Mad.  H.  0.  R.  3167 ;  N. 
Chandraahekwrudu  v.  N.  Brahmanna,  4  Mad.  H.  C.  R.  270. 

(6)  As  to  the  gradual  extension  of  the  Aryan  influenoe,  $ee  Whit- 
ney's Or.  and  Ling.  Studies,  2nd  Series,  p.  7. 

Cc)  Vasish.  II.  pp.  1-4. 

(d)  Vasish.  XI.  48  ;  Phil,  of  the  Upanishads,  Chap.  IV. 

(e)  Vasish.  XV.  11;  XVin.  12-U;  Baudh.  Pr.  I.  Adh.  11,  para.  16; 
Adh.  10,  para.  6 ;  Manu  H.  115, 116, 173 ;  IV.  81  j  ApasU  Pr.  I.  Khand. 
1,  para.  5. 

(/)  Dabt.  Mim.  Sec.  I.  26 ;  Sec.  II.  74. 
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which  the  Vyav.  May.  makes  a  duty  when  such  a  son  is 
available,  (a)  The  authority  (Parl^ara)  relied  on  by  Nilkan- 
tha  says  that  the  requisite  sacrifice  may  be  oflFered  by  a 
Brahmana  on  behalf  of  the  Sudra,  and  is  eflfectual  for  the 
latter,  though  a  sin  in  the  former.  Adoptions  by  women  are 
made  effectual  by  similar  vicarious  celebration  of  the 
ceremonies.  (6) 

In  a  passage  at  2  Str.  H.  L.  p.  89  Ellis  refers  to  a  Dattaka 
Mimdmsa  of  the  Madhaviya  in  which  it  is  said  there  is  no 
adoption  for  a  Sudra.  (c)  The  ceremonial  adoption  cannot, 
he  shows,  be  properly  performed  by  Siidras  (d)  who  are 
incapable  of  celebrating  the  fire  sacrifice  (Datta  homam) 
with  the  requisite  Vedic  texts,  (e)  But  the  Sildra  having 
no  gotra  the  transfer  of  a  boy  of  that  caste  from  one  to 
another  gotra  cannot  take  place,  and  this  transfer  it  is  the 
purpose  of  the  Datta  homam  to  efiect.  He  concludes  not 
that  an  adoption  is  impossible,  but  that  the  ceremonies 
necessary  in  the  case  of  one  of  the  twice-born  may  be  dis- 
pensed with  and  replaced  by  public  acknowledgment. 

The  Maithila  doctrine  seems  to  disallow  adoption  by  a 
Siidra  on  the  ground  of  his  incapacity  to  offer  the  Homa 
sacrifice  and  recite  the  sacred  formulas.  (/)  The  Datt. 
Mim.  (g)  refutes  this  by  reference  to  the  text  of  Saunaka; 
and  Ellis,  loc.  cit,  says  that  a  public  avowal  amongst 
Sildras  takes  the  place  of  the  ceremonial  prescribed 
for  tho  other  castes.  Thus  amongst  Sudras  a  formal  gift 
aud  acceptance  are  sufficient,  and  may  be  established  by 

(a)  Vyav.  May.  Chap.  IV.  Sec.  V.  para.  11. 

(6)  Vyav.  May.  Chap.  IV.  Sec.  V.  paras.  12—15;  Steele,  L.  C.  4(5. 

(c)  Comp.  aaut.  Chap.  IV.  25—27. 

(d)  See  tho  extracts  from  the  ^ddra  Kamal&kara  and  from  Vy&sa 
at  p.  433  of  Rao  Saheb  V.  N.  MaudUk's  Vyav.  May. 

(e)  See  2  Str.  H.  L.  218. 

(/)  2  Str.  H.  L.  131.  See  also  the  Vyav.  May.  Chap.  IV.  Sec.  V. 
paras.  12,  13. 
(y)  Sec.  1.  26;  Sec.  II.  74. 
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inference.  The  Dafct.  M!m.  Sec.  I.,  27,  says  that  the  ex- 
press ascription  of  the  power  of  adoption  to  Sftdras  and  to 
women  who  cannot  pronounce  the  formulas  necessarily 
implies  that  these  may  in  their  case  be  dispensed  with,  con- 
trary to  the  Vivada  Chintamani,  {a)  and  a  Sastri  said  that 
a  6o8&vi  of  the  SAdra  class  could  adopt  bat  should  omit  the 
Vedic  formulas. (6) 

In  Bengal  it  was  at  one  time  held  (c)  that  even  amongst 
the  Sftdras  the  ceremonies  of  adoption  could  not  be  dis- 
pensed with.  The  services  of  a  Br&hman  it  was  said  were  to 
be  obtained  to  do  what  the  S(!^dras  themselves  could  not  do 
towards  the  completion  of  the  sacrifices,  {d)  But  on  a  further 
consideration  of  the  matter  a  Full  Bench  determined  {e)  that 
no  ceremonies  were  essential  except  the  giving  and  taking 
of  the  child.  It  is  certain  that  SAdras  cannot  recite  the 
prescribed  mantras  ;  (/)  the  question  really  was  whether 
their  incapacity  in  this  and  other  respects  did  not  exclude 
them  altogether  from  the  institution,  (g)  This  has  been 
resolved  in  favour  of  their  competence,  {h)  The  purposes  of 
adoption  have  been  widened  so  as  to  embrace  objects  in  which 
the  SAdra  is  interested  equally  with  the  Brahman,  and  besides 
the  kriya  and  the  sraddhas  the  Samskira  Kaustubha  insists 
on  the  necessity  of  preserving  the  renown  of «  deceased  by 

(a)  TraHsl.  p.  88. 
(6)  MS.  1678. 

(c)  Bhyuhbnatk  Tpe  v.  Mohosh  CAinder  Bhadoiyree,  13  C.  W.  R.  168, 

(d)  So  2  Str.  H.  L.  130. 

(e)  Behmree  LaU  MuUick  v.  Indur  Mokinee  ChowdhrMifh  21  C  W. 
R.285. 

(/)  Steele,  L.  C.  46. 

iq)  Vyav.  May.  Chap.  IV.  Sec.  I.  para.  14. 

(h)  Ellis  at  2  Str.  H.  L.  149,  points  oat  that  the  *' twice-born" 
really  meaus  in  the  present  age  the  Br&hinans,  and  the  S&stris  in 
some  of  their  replies  say  that  the  Kshatriyas  and  Vaisyas  have  dis- 
appeared as  distinct  castes.  The  application  of  the  law  of  adoptioa 
thus  restricted  would  be  of  comparatively  very  small  extent. 
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almS|  by  feasts  to  Br&limans^  and  by  pilgrimages,  (a)  A  son 
too  must  assist  his  father  in  old  age.  (b)  These  duties  a  SA* 
dra's  adopted  son  can  perfectly  well  perform,  and  it  is  easy 
to  understand  how,  as  they  are  conspicuous,  they  should 
with  many  come  to  appear  the  most  important.  The  desire 
to  imitate  the  higher  castes  (c)  has  been  gratified,  and  the 
impossibility  of  satisfying  the  ceremonial  conditions  has  led 
to  their  sometimes  being  dispensed  with  (d)  or  regarded  as 
not  essential,  (e)  not  only  in  the  case  of  SAdras  but  of  the 
higher  castes.  (/)  Where  there  has  been  a  formal  giving 
and  acceptance  the  adoption  is,  for  all  classes  in  Bombay, 
as  in  Madras  probably,  to  be  regarded  as  complete,  {g) 

The  custom  in  some  castes,  as  Jains  and  Talabda  Koli% 
of  adoption  without  regard  to  the  spiritual  benefits  to  be 
obtained  through  the  adopted  son,  forms  a  point  of  tranai- 

(a)  Steele,  L.  C.  42. 

(b)  Ih.  181. 

(c)  See  above,  p.  426. 

(d)  Mann  regarded  the  lir&ddlias  apparently  as  not  competent  to 
SAdras,  Manu  lY.  223 ;  but  this  need  not  prevent  a  lankika  adop- 
tion, i.e.  one  for  mundane  purposes,  unless  the  latter  are  to  be  deemed 
purely  incidental.  The  customary  law  approves  and  requires  the 
celebration  of  the  drftddhas  by  nearly  all  castes,  as  may  be  seen  by 
reference  to  Steele's  L.  C.  27,  42, 181,  380. 

(e)  See  Ellis  in  2  Str.  H.  L.  131. 

(/)  Bee  Coleb.  Dig.  Bk.  V.  T.  273  Gomm.  The  ^stris  usually  in- 
sist on  the  regular  ceremonies  as  indispensable,  but  they  do  Dot  define 
which  are  essential.  See  Steele,  L.  C.  184,  and  the  Section  below  on 
the  Method  of  Adoption.  The  castes  annul  irregular  adoptiont, 
Steele,  L.  0.  388.  The  HindA  authorities  generally  regard  a  boy 
defectively  adopted  as  a  d&s  or  slave  oi  the  highest  class ;  see  below, 

"  OONSEqUENCES  OP  ADOPTION." 

ig)  Steele,  L.C.  184.  See  V.  Slngamma  v.  Vinjamuri  VenkcUacharlu, 
4  Mad.  H.  C.  B.  165.  In  Kenchava  v.  Ningappa,  S.  A.  645  of  1866, 
10  Bom.  H.  C.  R.  265,  the  parties  were  not  Br&hmans  but 
apparently  Ling&yats.    Jagann&tha  in  Coleb.  Dig.  Bk.  V.  T.  273, 
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tion  to  a  cnstom  in  otiier  castes  by  which  adoption  is  not 

Comm.,  dwells  at  great  length,  if  not  with  invincible  logic,  on  the 
oblation  to  fire  as  being  not  essential.  In  Crasbutrav  v.  Raghunath» 
Perry  O.  C.  150,  the  safe  opinion  is  expressed  that  where  the 
essential  ceremonies  have  been  performed  the  omission  of  unessential 
ones  does  not  invalidate  an  adoption.  Oolebrooke  more  definitely 
pronoonoes  the  sacrifice  not  essential,  2  Str.  H.  L.  126,  131. 

In  8ree  Narain  MiUer  v.  Sreemuth/y  Kishen  Soondory  Bassee^  L.  R. 
S.  I.  A.  157,  the  Judicial  Committee  say :  "  The  most  important 
issae  in  the  cause  was  whether  there  was  a  formal  gifb  of  the 

child whether  there  was  an    actual  delivery  of  the 

child  in  addition  to  the  execution  of  the  deeds."  That  was  a  Bengal 
case,  but  the  parties  were  ^(idras  ;  the  decision  is  conclusive  of  the 
sufficiency  of  actual  giving  and  receiving  to  constitute  adoption  in 
that  caste  in  every  province.  Corporeal  gift  and  acceptance  are 
again  pronounced  necessary  and  sufficient  in  Mahashoya  Shosinath 
Ghose  V.  Srimati  Soondari  Dasi,  L.  R.  7  I.  A.  260.  In  Bhagvandas . 
V.  RofmoZ,  10  Bom.  H.  C.  B.  241,  Sir  M.  Westropp,  C.  J.,  after 
pronouncing  Jains  subject  generally  to  the  Hindtl  law  of  inherit- 
ance, discusses  an  alleged  adoption  by  gift  to  a  man  and  his  wife 
deceased.  This  his  Lordship  held  to  be  impossible,  but  from  what  is 
said  in  the  course  of  the  judgment  {see  p.  265),  it  may  be  gathered 
that  a  gift  accepted  by  the  adoptive  parents  would  have  been  thought 
enough. 

Lakshman  v.  Mtdu,  Bom.  H.  C.  P.  J.  1875,  p.  186,  was  apparently 
a  case  between  Mar&thfts,  and  there  it  was  decided  that  there  must 
be  strict  proof  of  the  gift  as  well  as  of  the  acceptance. 

These  last  two  cases,  though  they  point  to  the  general  suffi- 
ciency of  a  gift  accepted,  in  so  far  as  they  do  not  dwell  on  any 
distinction  of  caste,  yet  do  not  precisely  establish  the  validity  of  an 
adoption  amongst  Br&hmanas  without  the  prescribed  religious  cere- 
monies. The  S&stris  generally  insist  on  these  as  indispensable,  but 
in  one  case  at  least,  that  of  Jagarmatha  v.  Radhabai,  S.  A.  165  of  1865, 
it  seems  to  have  been  held  by  the  High  Court  of  Bombay  that  no 
particular  religious  ceremony  is  absolutely  necessary  even  in  the 
case  of  Br&hmans.  It  will  be  seen  that  there  is  hardly  authority 
for  laying  down  a  proposition  as  to  this  caste  with  perfect  confidence. 
The  ceremonies  are  by  all  Br&hmans  thought  important,  and  in 
practice  the  omission  of  them  would  throw  such  suspicion  on  an 
alleged  adoption  as  to  impair  very  seriously  the  proof  of  an  alleged 
giving  and  taking  with  the  requisite  expression  of  intent. 
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recognized  at  all^  or  only  nnder  certain  circumstances,  (a) 
and  with  incidents  different  from  those  of  ordinary  adoption. 
The  mere  '^  celebrity  of  the  name*^  (b)  of  the  adoptive  father 
hardly  affords  a  snflScient  basis  in  the  absence  of  the  inti* 
mate  spiritnal   connection   for  so  important  a  part  of  the 
family  law  as  adoption,  and  the  lower  castes  have  in  many 
instances  proceeded  but  a  short  way  in  their  imitation  of  the 
Br^hmEinical  institution.    It  seems  probable  indeed  that  such 
adoption  as  they  recognize  is  of  independent  natural  growth, 
and  giving  effect  merely  to  an  instinctive  craving  stands  on 
a  principle  quite  apart  from  the  adoption  commanded  by 
religion  and  primarily  serving  religions  purposes.    In  the 
continued  associations  of  the  lower  orders  with  the  BiAhmans 
their  ideas  on  this  as  on  other  subjects  have  been  coloured, 
sometimes  quite  changed,  but  in  other  cases  they  remain 
in  substance  what  they  have  been  from  the  first.    Regard- 
ing such  classes  as  dissenters  from  orthodox  Hinddism  the 
recognition  of  their  own  customs  as  binding  on  themselves 
is  still  consistent  with  the  Hind  A  law.  (c) 

It  will  have  been   noticed  that  in  several  cases   in  the 
earlier  parts  of  this  work  rights  were  set  up  by  men  claim- 

(a)  In  one  case  a  thftkur  (a  Bajput  B&jft)  seeking  to  exclude  from 
succession  his  half-brother  (elder)  and  his  brother  (yoonger) 
devised  his  estate  (called  a  rftj)  to  his  daughter-in-law.  The  S&stri 
pronounced  this  valid,  and  he  said  that  the  daughter-in-law  oonld 
not  adopt  while  the  brothers  of  her  deceased  husband  survived  ;  MS. 
281.  This  must  have  been  an  instance  in  Which  a  son  of  an  elder 
wife  had  taken  precedence  of  an  elder  son  by  a  junior  wife,  a  modi- 
fication accepted  in  some  families  of  the  rule  favouring  mere  seniority 
of  birth,  966  above,  pp.  69,  78 ;  Steele,  L.  C.  40,  60,  63, 178,  229.  It 
is  plain  that  the  male  kinsmen  were  opposed  to  the  adoption,  and 
that  being  so  the  case  must  probably  be  reduced  to  one  in  which  a 
widow  could  not  adopt  for  want  of  the  requisite  assent  of  the  kins- 
men, see  Ooleb.  in  2  Str.  H.  L.  92;  Mit.  Chap.  I.  Sec.  XI.  para.  9, 
note.  It  does  not  appear  that  in  the  class  in  question  the  mere 
existence  of  male  heirs  makes  adoption  legally  impossible. 

{b)  Datt.  Mim.  Sec.  I.  9. 

(c)  Above,  p.  597. 
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ing  as  pMaka-putras,  or  foster  sons  of  one  deceased.  A 
similar  instance  occors  in  Bliagvan  v.  Kdla  Shankar,  (a)  and 
it  seems  likely  that  the  case  at  2  Str.  H.  L.  113  was  one  of 
the  same  kind,  (i)  These  instances  point  to  a  custom 
pretty  widely  prevalent  amongst  the  lower  castes  by  which 
a  sonless  householder  assumed  the  guardianship  of  a  boy, 
and  either  forthwith  or  afterwards  declared  him  his  heir, 
whereby  without  further  ceremony  he  was  vested  with  the 
rights  of  a  son  subject  to  partial  defeasance  only  on  the 
birth  of  a  begotten  son.  (c) 

The  replies  of  many  castes  in  Gujarath  to  Borradaile's 
inquiries  show  that  the  foster  son  was  as  well  recognized 
amongst  them  as  the  son  by  regular  adoption.     In  many 


(a)  I.  L.  B.  1  Bom.  641. 

{b)  See  also  Sp.  App.  No.  74  of  1851,  M.  S.  D.  A.  D.  for  1852,  p. 
62,  referred  to  in  F.  Singamma  v.  Vinjamuri,  4  Mad.  H.  C.  B.  165. 

(e)  Steele,  L.  0.  184.  The  P&laka-Kany&  amongst  the  dancers 
was  an  imitation  which  implied  the  pretty  wide  prevalence  of  the 
institution  copied.  See  Steele,  L.  C.  186.  In  one  case  the  S&stri  said 
a  foster  son  of  a  temple  dancer  was  her  heir  to  an  allowance  from  the 
temple  estate.  A  foster-son,  he  said,  may  be  heir  by  custom 
MS.  1707,  though  according  to  the  case  above,  Q.  4,  p.  356,  he  can 
ordinarily  take  even  by  gift  from  the  foster-father  only  so  much  as 
may  be  becoming  and  usual  where  there  is  a  real  son. 

The  adoption  of  a  person  soi  juris  under  the  earlier  Roman  law 
was  a  very  solemn  proceeding,  to  which  effect  could  be  given  only 
by  a  decree  of  the  people  in  the  Centuria  Ouriata.  {See  Posters 
Graius,  I.  107,  Comm.)  It  was  preceded  by  an  inquiry  and  decla- 
ration of  the  Pontiffs  that  there  was  no  religious  objection,  and 
being  formally  voted  by  the  assembly  after  formal  public  questioning 
of  the  parties,  was  hence  called  "  Arrogatio.'*  (See  Gains  I.  99.)  It 
was  accompanied  by  a  formal  renunciation  of  the  sacra  of  the  family 
of  birth.  These  formalities  were  gradually  disused*  and  at  length 
adoption  and  arrogation  were  allowed  by  will  as  a  mere  means  of 
constituting  an  heir  who  would  preserve  the  testator's  name.  The 
adopted  son  retained  his  place  in  his  family  of  birth  while  he 
acquired  in  that  of  his  adoption  merely  a  right  of  intestate  succes- 
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cases  adoption  was  not  at  all  practised,  (a)  in  some  no  foster 
son  was  taken.  Especially  where  the  remarriage  of  a  widow 
was  allowed  it  was  said  that  no  adoption  or  fostering  by  her 
was  possible.  "Yet,"  it  was  answered,  "  if  the  Sastras  . 
allow  adoption  we  cannot  presume  to  set  them  at  nought/*(6) 
This  indicates  how  adoption  of  the  Br&hmanical  type  has 
gradually  superseded  the  looser  tie  of  mere  fosterage,  (c) 
The  latter  had  the  advantage  that  the  foster  son  did  not 
lose  his  right  of  inheritance  in  his  family  of  birth,  and  that 

8ion  to  his  adoptive  father  (Maynz,  Dr.,  Rom.  §  328.)  His  position 
was  thus  very  like  that  of  the  palakputra  amongst  many  Indian 
castes. 

(a)  Thus  adoption  is  not  recognized  amongst  the  Kumbhirs  at 
Snrat  (Borr.  MSS.  G.  Koombh&r  10).  In  some  castes,  as  the  Bhatele, 
the  d&stri  said  adoption  is  not  allowed  while  there  is  a  male  kinsman 
surviving,  MS.  405.  The  non-recognition  of  adoption  was  found  to 
prevail  amongst  some  of  the  Dekhan  castes  also,  see  Steele,  L.  C. 
181,  381.  This  might  be  regarded  as  a  survival  of  the  objection  to 
giving  or  taking  a  son  recorded  by  Apast.  Fr.  II.  Kband.  13,  para. 
11 ;  bat  the  classes  who  reject  adoption  are  probably  for  the  most 
part  non-Aryan  in  origin. 

(h)  Hujja.m  Kahnoomiya,  Bk.  P.  p.  130.  In  the  case  of  fifty-six 
castes  at  Foona  it  was  said  that  ancient  usage  established  by  evidence 
and  a  vote  of  the  caste  constituted  the  law.  But  in  cases  of  unusual 
difficulty  Br&hmans  were  called  in  and  a  decision  made  according 
to  the  dharmas&stra.  It  is  obvious  that  as  transactions  and  afiEairs 
grow  more  complicated  this  must  give  to  the  S&stras  a  continually 
widening  influence  as  law.  It  is  not  thought  necessary  to  conform 
to  the  ^stra  in  every  particular,  but  submission  to  it  is  considered 
as  at  least  proper  and  desirable.  See  Steele,  L.  C.  122, 126.  A  d&stri 
said  that  the  different  opinions  held  on  the  subject  of  adoption  ought 
to  be  applied  to  any  case  according  as  they  agree  with  the  custom 
of  the  community,  and  in  the  case  of  a  Br&hman  with  the  doctrines 
of  the  Sh&kh&  to  which  he  belongs,  MS.  405. 

(c)  The  m&nasaputra  in  Abhachari  y.  Ramchandrayya,  1  Mad.  H.  C. 
R.  393,  was  probably  taken  with  an  idea  derived  from  a  similar  kind  of 
fosterage  at  one  time  recognized  in  Madras.  The  Fandits  said  the 
mftnasaputra  was  not  known  to  the  Hindi!  law,  but  the  High  Court 
held  the  quasi  father  bound  by  the  deed  of  general  donation  in  fovonr 
of  the  m&nasapatia. 
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it  fitted  the  needs  and  habits  of  castes  to  whom  the  elaborate 
system  of  adoption  coald  not  be  adapted  without  violent 
distortions  of  the  institution  itself  and  of  the  customs 
amongst  which  it  was  introduced,  (a)  The  foster  son  how- 
ever has  always  been  frowned  on  by  the  o&8tris.(&)  He  has 
failed  to  get  recognition  from  the  Courts,  (c)  and  the  member 
.  of  a  lower  caste  who  now  desires  to  benefit  a  nephew  or  the 
son  of  a  friend  has  to  adopt  him  in  order  to  give  him  rights 
which  will  avail  after  the  adoptive  father's  death,  {d)  The 
iron  tie  thus  forged  often  becomes  irksome  to  one  or  both 
parties,  but  the  easier  connection  has  been  so  discredited 
that  it  cannot  apparently  be  restored  except  by  an  act  of 
the  Legislature. 

(a)  Many  classes  called  Ati-StVdras  rank  below  the  recognized 
SAdras  themselves,  who  have  been  brought  fairly  within  the  Br&h- 
manical  system. 

(h)  A  man  having  purchased  or  otherwise  obtained  a  boy  brought 
him  up  as  a  foster- son,  and  bequeathed  part  of  his  property  to  him.  > 
The  iS&stri  upheld  the  bequest,  but  held  that  the  legatee's  title  did 
not  extend  any  further  as  against  the  blood  relatives  of  the  testator, 
B8  there  had  not  been  a  formal  adoption,  MS.  122. 

In  another  case  it  was  said  that  nephews,  though  separated, 
inherit  before  a  mere  foster-son,  MS.  119. 

(c)  See  Nilmadhah  Dda  v.  Biswambar  Das,  a  B.  L.  R.  27,  32  Pr.  Co. 

(d)  An  intermediate  case  in  which  the  Brfthmanical  law  of  adop- 
tion has  been  partially  accepted  is  that  of  the  Talabda  Kolis  of  Surat. 
The  son  is  not  taken  for  the  same  spiritual  purposes  as  in  the  higher 
castes.  His  adoptive  or  foster  fother  is  to  dispose  of  his  property  ; 
but  failing  such  disposition  the  foster  son  succeeds,  and  his  rights 
in  his  family  of  birth  are  extinguished.  Meanwhile  he  does  not  take 
his  adoptive  father's  name  as  a  true  adopted  son  should  do.  These 
particulars  are  gathered  from  the  papers  in  Sp.  App.  No.  64  of  1874. 

The  influence  of  imitation  and  a  desire  to  rank  higher  in  the 
social  and  religious  scale,  strong  as  it  is,  has  done  less  in  late 
years  towards  the  assimilation  of  the  lower  classes  to  the  Br&hma- 
nical  pattern  than  the  action  of  the  Courts.  The  law  of  the 
Dharmai&stra  being  taken  as  the  common  law  of  the  Hindtis, 
exact  proof  has  been  required  of  deviations  from  it,  and  on 
such  proof  failing   through  the  ignorance  or  misapprehension  of 
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The  adopted  son,  according  to  Mann's  rnle  (Chap.  IX. 
168,  169),  must  be  ''  sadrisam''  (=  adequate,  alike).  This 
Medhcltithi  in  his  commentary  explained  as  meaning  of 
appropriate  family  and  character,  (a)  But  Yajiiavalkya 
(Bk.  II.  V.  133)  says  the  adopted  or  other  subsidiary  son 
must  be  of  equal  class  with  the  father,  and  resting  on  this 
Nilakantha  adopts  Kulluka's  interpretation  of  Mann  to 
the  same  effect.  It  was  a  natural  process,  as  marriage  of 
a  wife  of  lower  caste  became  unlawful,  (b)  that  adoption 
should  be  similarly  restricted.  It  was  part  of  the  imitation 
of  nature  which  has  influenced  the  whole  institution  that 
when  a  Kshatriya  son  of  a  Br&hman  became  impossible, 
or  one  of  intermediate  caste,  the  adoption  of  such  a  son 
should  become  impossible  also.  The  different  construction 
given  to  the  text  of  Manu  under  these  different  circum- 
stances is  a  good  instance  of  a  process  to  which  the  smritis 
have  frequently  been  subjected  in  adapting  their  precepts  to 
the  needs  of  the  age. 

A  boy  bestowed  in  adoption  is  usually  given  before  the 
tonsure,  (c)  which  amongst  the  twice-born  takes  place  at 

those  concerned,  one  rule  afber  another  of  the  Br&hmanical  Code 
has  been  established  as  the  law  of  the  lower  castes.  Bold 
generalizations  too  have  been  ventured  on,  which  by  ignoring 
the  distinctions  of  caste  tend  to  uniformity  at  the  cost  of  usage. 
A  good  instance  of  this  is  the  broad  statement  in  Pandaya 
Telaver  v.  PuH  Telaver,  1  Mad.  H.  OR.  478,  that  coniinbiuni 
subsists  amongst  the  sub-divisions  of  each  of  the  four  historical 
castes.  This  is  manifestly  incorrect,  as  shown  above,  p.  776,  how- 
ever desirable  it  may  be  to  get  rid  of  restrictions  on  the  choice  of 
a  wife. 

(a)  See  Ooleb.  Dig.  Bk.  V.  T.  286,  Comm.  So  under  the  lioman  law 
an  adrogatio  was  allowed  only  after  an  inquiry  *'quae  causa  .  .  . 
sit  adoptionis  quae  ratio  generum  ac  dignitatis,  qaae  sacrorum." 
Oic.  Pro.  Domo.  XIII.  34;  see  Aul.  GeU.  V.  19;  Willems,  Dr.  P. 
Rom.  p.  84. 

(b)  Coleb.  Dig.  Bk.  V.T.I  73. 

(c)  As  to  the  second  birth  of  initiation  see  Vishnu  XX Vm.  37 — 
40;  XXX.  44;  Vasishtha  XI.  49—51 ;  II.  3;  Baadh.  Pr.  I.  Adh  2, 
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three,  four,  or  jSve  years  of  age.  (a)  The  general  opinion  of 
HindA  lawyers  is  against  the  validity  of  an  adoption  after 
this  ceremony  into  any  other  gotra  than  that  of  birth  {b) 
and  of  dedication  of  the  boy.  (c)  Within  the  same  gotra, 
using  the  same  invocations,  an  adoption  at  a  later  age  is 
deemed  permissible,  {d)  Amongst  the  lower  castes  the 
htnitations  resting  on  gotra  relations  in  the  stricter  sense 
have  no  place,  (e)  In  these  cases,  as  marriage  is  the  only 
initiatory  rite  giving  an  advanced  status  to  the  SAdra,  (/) 
some  lawyers  would  pronounce  married  men  unfit  for 
adoption,  (g)  This  opinion  has  not  been  generally  accept- 
ed, (h)    Men  of  all  ages  up  to  fifty  have  been  adopted  when 

Kand.  3,  6,  12;  Gaut.  Chap.  I.  paras.  5-14;  Manu  II.  36,  36.  The 
difference  in  status  arising  from  the  performance  of  the  earlier 
Sanisk&ras  is  indicated  by  the  faneral  ceremonies  and  the  ceremonial 
imparity  provided  for  in  Mann  Y.  67  ss. 

(a)  Steele,  L.  0. 43;  Coleb.  Dig.  Bk  V.  T.  182,  183,  Coram.  The 
gennineness  of  the  text  is  doabted  by  Ntlkantha,  Yyav.  May.  Chap. 
IV.  Sec.  V.  para.  20,  and  some  others. 

(6)  P.  VenJuiesaiya  v.  M.  Venkata  Charlu,  S  Mad.  H.  0.  B.  28; 
2  Str.  H.  L.  104,  109. 

(c)  Coleb.  Dig.  loc,  cit  See  the  Sraritis  quoted  above  as  to  initia- 
tion. The  dftdras  are  expressly  excluded  from  it  and  from  Vedic 
study,  Apast.  Pr.  I.  Pat.  I.  Khand.  1,  paras.  5,  8,  20,  21. 

(d)  Vyav.  May.  Chap.  IV.  Sec.  V.  para.  19 ;  Steele,  L.  C.  44.  Sri 
Bnjbhookunjee  Mdharaj  Y.  S.  G.  Mahardj,  1  Borr.  R.  202. 

Under  the  Roman  law  an  adoption  could  not  bo  attended  with 
a*' term"  postponing  its  operation,  or  with  a  condition  making  its 
existence  insecure.    (Maynz,  Dr.,  Rom.  §  328;  above,  p.  187.) 

(e)  Sach  relations  as  are  contemplated  in  Yishnu  XXII.  21—24 
cannot  now  be  found.  Qnasi-gotra,  i.e.  blood  relationships,  are 
recognized  amongst  the  lower  castes,  though  not  to  the  same  distance 
of  connection  as  amongst  the  Br&hmans. 

(/)  Coleb.  Dig.  Bk.  V.  T.  122;  Rao  Saheb  V.  N.  Mandlik's  Vyav. 
May.  p.  431.  As  to  women,  Vishnu  XXII.  32.  Various  ages  are 
prescribed  by  caste  custom,  Steele,  L.  C.  182. 

(g)  2  Str.  H.  L.  87 ;  Steele,  L.  C.  44.  383,  384. 

(k)  Rdje  Vyankatrdo  v.  Jayavantrdo  Ranadhcy  4  Bom.  H.  C.  R.  101 
A.  C.  J. ;  Ndtkdji  Krishndji  v.  Hari  Jdgoji,  8  Bom.  H.  C.  R.  67  A.  C. 
J.     See  Steele,  L.  C.  384. 
117  H 
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IK)  dmngc  of  gotra  (a)  was  involved.  Even  this  change  has 
been  held  not  to  be  an  obstacle,  (b)  as  the  tonsure  and  even 
investiture  may  be  annulled,  (c)  but  it  may  be  doubted  whe- 
ther this  licence  ought  to  be  recognized  in  Bambay.(d)  The 
S^stris  are  generally  opposed  to  it  i  the  High  Court  seems 
in  one  case  to  have  looked  on  it  with  favour,  (e).  but  the  case 
was  one  between  Sudras  in  whose  ease  there  could  be  no 
initiation  by  tonsure  and  investiture  to  undo.  (./) 

In  tho  caso  even  of  an  adult  the  givmg  by  his  father  or 
mother  cannot  be  dispensed  with,  (g}  The  adopted  son's  own 
assent  i&  equally  necessary  when  he  has  reached  years  of 

(a)  Steele,  Ix  0.  43.  Within  the  same  ^tra  no  ceremonies  othei- 
than  gift  and  acceptance  are  essential.  Steele,  L.  €.  46.  Comp.  Coleb. 
Dig.  Bk.  V.  T.  275,  Comm. 

{b)  Datt.  Chand.  Sec.  II.  26  ss. 

tc)  Datt.  Mtm.  Sec.  IV.  50—52. 

(d)  See  Balva7Urav  v.  Baydbai,  6-  Bom.  H.  C.  R.  at  p.  85. 

(e)  Lakshmappa  v.  Eamava,  \2  Bom.  H.  C.  R.  364,  371. 

if)  There  is  no  ^r&ddha^eveur  in  the  proper  sense,  for  a  Stldra.  It 
involves  ceremonies  which  the  SMra  cannot  perforak  See  above,  pw 
873,  919. 

ig)  Basltctmppd  v.  SJnvaliiigappd,  10  Bom.  H.  C.  R.  at  p.  271 ;  Col- 
lector  of  Sural  v.  Dhirsiiigji  Vaghbdji,  ib.  235;  Subbahivammal  v.  Am^ 
viakntti  AmmaU  2  M.  H.  C.  R.  129;  Balvanfvav  v.  Baydbai,  6  Bom. 
H.  C.  R.  83  O.  C.  J.  The  fornmla  pronounced  by  the  giver  is  apw 
propriate  only  to  the  father,,  see  2  Str.  H.  L.  218.  Hesce,  as  the  cases 
decide,  an  orphan  cannot  be  given  by  his  brother.  In  Steele,  L.  C. 
p.  46,  it  is  incidentally  noticed  that  an  elder  may  adopt  a  younger 
brother.  This  may  have  been  established  in  some  castes  by  custom,, 
but  instances  of  the  custom  have  not  occurred  in  the  superior  Court8> 
or  ha V  e  been  so  rare  as  to  escape  particular  observation .  It  is  opposed 
to  the  generally  received  principle  of  a  possibility  of  union  between 
the  real  mother  and  the  adoptive  father,,  but  this  principle  ia  not 
legarded  amongst  ^(Idras. 

A  woman  (widow)  cannot  adopt  until  she  attains  puberty  and 
Iberefore  could  be  a  mother.  Steele,  L.  0.  48.  A  man  ought  not  to 
adopt  prematurely..    16.  43. 

Under  the  Roman  law  the  imitation  of  nature  was  held  to  prevent 
the  adoption  of  any  one  wha  was  not  at  least  eighteen  years  jonnger 
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mteUigence,  (a)  The  son,  though  a  man's  own,  is  not  a 
chattel  to  be  given  away  withoat  his  own  consent,  (6)  and 
the  rule  of  Bandhayana  (c)  which  exacts  this  in  the  case  of  a 
Kritrima  adoption  is  equally  applicable  to  any  case  where 
the  person  adopted  is  old  enough  to  have  a  will  and  judg- 
ment of  his  own.  (d)  While  he  has  no  discrimination  his 
father  may  part  with  him,  but  only,  according  to  the  religious 
law,  under  the  pressure  of  some  great  exigency. (e)    Parents 

than  the  adoptive  father  (Maynz,  Dr.,  Bom.  §  328).  In  case  of  arroga- 
tion  of  one  sui  juris  the  adoptive  father  was  required  to  be  sixty 
years  of  age.  Fifty  is  the  age  prescribed  in  the  French  and  the 
Italian  Codes. 

Gains  says  it  was  still  dispated  in  his  time  whether  any  one  could 
adopt  a  person  senior  to  himself ;  bat  this  was  afterwards  settled  so 
as  to  reqnire  a  seniority  of  eighteen  years  in  the  adoptive  father. 
(Posters  Gains,  I.  106,  107.  and  Comm.) 

(a)  Coleb,  Dig,  Bk.  V.  T.  276,  Comm. 

Under  the  Roman  law  of  the  XII.  Tables  a  father  could  trans- 
fer his  child  by  mancipation,  (see  Cod.  Li.  VIII.  Ti.  48  1.  x.)  which 
in  the  case  of  a  son  given  in  adoption  had  to  be  performed  thrice 
(Maynz,  Dr.,  Rom.  §  326),  though  for  a  noxm  datio,  in  which  a  son  was 
given  up  to  escape  damages  incurred  on  his  account,  a  single  ceremony 
was  sufficient.  Justinian  replaced  this  ceremony  by  a  declaration 
made  before  a  public  officer  (op.  dt.  328.)  In  the  case  of  a  boy  sui 
juris  his  "  arrogation"  or  gift  of  himself  had  to  be  preceded  by  an 
inquiry  whether  this  would  be  advantageous  to  him.  (Gaius  I.  102.) 
His  express  assent  was  required  (Gaius,  I.  99)  as  well  as  that  of  his 
guardian  if  he  had  one.  An  ordinary  adoption  could  not  be  made 
against  the  consent  of  the  boy  adopted,  but  in  the  absence  of  protest 
the  gift  by  his  father  or  other  person  exercising  the  patria  potcstas 
was  sufficient,  and  at  the  same  time  indispensable.  An  **  arrogation'* 
was  under  the  later  law  completed  by  a  rescript  under  a  petition  to 
the  Bmperor.    (Maynz,  Dr.,  Rom.  §  328.) 

(6)  Vyav.  May.  Chap,  IV.  Sec.  I.  paras.  12.  13;  Datt.  Mtm.  Sec. 
IV,  47. 

(c)  Coleb.  Dig.  Bk.  V.  T.  284. 

(d)  See  Datt.  Mim.  Sec.  IV.  47 ;  B&lambhatta  on  3f it.  Chap.  I.  Sec. 
XI.  para.  9. 

{e)  Mit.  Chap.  I.  Sec.  XI.  para.  10;  Vyav.  May.  Chap.  IV.  Sec.  I. 
paras.  11, 12,  15 ;  Chap.  IX.  para.  2. 
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are  to  bestow  their  son  with  anxious  care  (a)  on  one  to  whom 
he  has  an  affectionate  feeling,  (b) 

Jagannatha,  relying  on  the  fact  that  the  Smriti  texts  speak 
only  of  the  adoption  of  sons  (c)  denies  altogether  that  a 
daughter  can  be  adopted.    The  Datt.  MlmansA,  Sec.  VIL, 
has  an  elaborate  argument  to  establish  that  an  adoption  of 
a  daughter  may  be  admitted  by  analogy  to  that  of  a  son. 
The  argument  would  have  been   needless  had  the  sacred 
writings  afforded  any  direct  authority  for  Nanda  Pandita'a 
position.     He  supports  it  by  several  instances  drawn  from 
the  Paranas,  but  whatever  weight  may  be  due  to  these   they 
have  not  led  to  any  general  imitation  which  would  constitute 
a  custom.    When  we  consider  the   main  purpose  and  the 
history  of  adoption  it  is  plain  that  the  admission  of  a  daugh- 
ter within  the  scheme  would  be  quite  anomalous.     Even  the 
appointed  daughter  taking  in  her  own  person  the  place  of 
a  son  was  centuries  ago  found  incongruous  with  the  general 
Hindil  system,  and  no  local  law  seems  to  have  preserved  or 
invented  such  an  exaggeration  of  a  discarded  rule  as  would 
be  involved  in  recognizing  a  substitutionary  daughter  bound 
as  a  daughter  to  leave  the  family  by  marriage. 

It  was  said  indeed  that  the  adoption  by  a  woman  of  a 
daughter  given  by  her  mother  might  be  recognized  if  con- 
formable to  the  caste  rules,  (d)  and  there  are  no  doubt 
several  venerable  legends  which  state  or  imply  the  giving  of 
daughters.     On  these  a  system  of  female  adoption  might 

(a)  Vyav.  May.  Chap.  IV.  Sec.  Y.  para.  1. 

(6)  Manu  IX.  168. 

(c)  Coleb.  Dig.  Bk.  V.  T.  420,  Oomm. 

Women  could  not  originally  be  adopted  under  the  Boman  law, 
and  it  is  obvious  that  they  could  not  serve  the  intended  purpose  of 
maintaining  the- family  sacra.  But  as  this  purpose  was  gradually 
superseded  by  considerations  of  another  kind,  the  adoption  of 
daughters  as  well  as  of  sons  was  allowed.    (Gbdus,  I.  101.) 

id)  MS.  1681. 
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have  been  bnilt^  but  it  must  have  been  the  embodiment  of  a 
theory  essentially  distinct  from  that  which  has  in  fact 
prevailed  in  the  law  of  adoption.  The  process  must  be  look- 
ed on  as  merely  imitative^  and  having  no  other  jural  efficacy 
than  may  be  given  to  it  by  some  special  usage.  It  does  not 
appear  that  any  caste  rules  in  the  Bombay  Presidency  allow 
such  an  adoption,  in  the  sense  of  giving  a  particular  status 
to  the  adopted  daughter,  (a) 

The  relation  of  a  Guru  and  his  disciple  is  said  to  be 
similar  in  many  respects  to  that  of  adoptive  father  and 
son.  (6)  It  is  a  relation  recognized  by  the  Sistras,  but  the 
connections  subsisting  amongst  ascetics  of  the  lower  castes 
aad  their  disciples  are  governed  entirely  by  the  custom  of 
the  class  or  of  the  institution  to  which  they  belong. (c)  Some 

(a)  See  2  Str.  fi.  L.  217.  In  the  case  of  an  adoption  by  a 
K[alavantin  (temple  woman)  the  S&stri  replied  that  no  rules  for  such 
an  adoption  were  to  be  foand  in  the  S&stras,  MS.  1651.  In  Steele's 
Law  of  Caste,  adoptions  by  dancing  women  are  incidentally  recognized 
as  possible,  p.  183.  But  the  adopted  girl  is  called  a  p&lak-kany& 
(foster-daughter)  p.  186,  and  the  (so-called)  adoption  may  be  annulled 
at  the  pleasure  of  the  foster-mother,  p.  185,  while  a  true  adoption 
cannot  be  annulled,  p.  184.  It  is  therefore  merely  an  imitative 
institution  which  can  be  supported  on  the  custom  of  the  class  only 
if  the  class  are  as  such  capable  of  making  binding  rules  for  their 
members.  This  is  denied  in  the  N&ikin's  Case  {Mathura  v.  Esu  N,, 
I.  L.  R.  4  Bom.  545)  as  opposed  to  public  policy  and  to  the  general 
customary  law  of  the  Hindtis  as  constituted  by  present  usage.  The 
purchase  of  children  by  dancing  women  was  once  common.  Such 
children  ranked  as  slaves,  2  Str.  H.  L.  225,  229.  Ellis  at  2  Str.  H.  L. 
128,  says  that  women  have  no  right  to  adopt  even  for  the  trans- 
mission of  their  separate  property.  **  No  spiritual  benefit, "  he  says, 
**  results  to  a  woman  from  adoption."  But  then  dr&ddhas  are  per- 
formed by  their  sons,  whether  real  or  adopted.  The  incapacity  must 
be  placed  on  other  grounds,  such  as  those  stated  in  the  text. 

The  Boman  law  seems  not  to  have  allowed  an  arrogation  of  a 
female  prior  to  Justinian's  legislation.  Ort.  Inst.  §  140. 

(h)  Steele,  L.  C.  192,  App.  6.  para.  12. 

(c)  1  Str.  H.  L.  150. ;  above,  pp.  550  ss. ;  Steele,  L.  0.  App.  B. 
A  d&stri  replied  in  one   case  that   all  classes,  gos&vis  Included, 
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gosdvis  buy  boys  to  bring  up  as  their  disciples  and  ancces- 
sors.  (a)  More  frequently  they  take  them  by  gift  as  pupils 
and  spiritual  sons  without  the  ceremonies  of  adoption,  (h) 
the  theory  of  which  indeed  is  opposed  to  the  ranking  of  such 
boys  as  adopted  sons.  It  is  the  grihastha  or  householder  (c) 
in  the  stage  of  life  when  he  may  properly  attend  to  worldly 
affairs  who  is  bound  to  provide  a  son  for  the  continuation 
of  the  family,  (d)  A  man  retired  from  the  world  has  no 
such  duty.  The  ascetic  who  renounces  ordinary  affairs  (e) 
as  a  young  man,  ought  to  do  so  effectually,  and  look  to 
spiritual  fatherhood  (/)  as  the  only  one  open  to  him  for  the 
future,  (g)  The  relations  of  the  gos^vt  and  his  disciple 
differ  widely,  as  has  been  seen,  from  those  of  the  ordinary 
father  and  son,  and  though  some  of  the  ceremonies  of  adop- 
tion are  imitated  in  taking  a  cliela,  the  latter  does  not  in  any 
practical  sense  become  an  adopted  son.  {h) 

The  effect  of  adoption  is  to  sever  the  boy  adopted  entirely 
from  his  family  of  birth,  (i)     His  proper  residence  is  with 

can  adopt  with  the  due  ceremonies.  Gosavts,  he  said,  must  be  con- 
sidered ^itdras,  and  in  adopting  omit  the  recitations  from  the  Yedas, 
MS.  1678. 

(a)  Colebrooke  points  ont  that  the  practice  of  gos&vis  and  sanny- 
4sis  in  this  particular  is  analogous  to  adoption  by  purchase,  which 
is  itself  obsolete,  2  Str.  H.  L.  133. 

(6)  Op.  cit.  para.  26  ss. 

(c)  Vasishtha,  VIII.  1,  11. 

{d)  Apast.  Pr.  I.  Pat.  I.  Khand.  1,  para.  19.  He  escapes  this 
duty  if  he  proceeds  immediately  from  his  studentship  to  a  life  of 
ascetic  meditation.     See  Phil,  of  the  Upanishads,  Chap.  IV. 

(e)  Vasishtha,  Chap.  X. 

(/)  Apast.  Pr.  II.  Pat.  9,  Khand.  21,  paras.  8,  10,  19. 

(g)  See  Mit.  Chap.  II.  Sec.  VIII.  paras.  2,  8 ;  2  Str.  H.  L.  248. 

[h)  See  Steele,  L.  C.  App.  B. 

(i)  Datt.  Chand.  Sec.  H.  32,  IV.  1  ss. ;  Vyav.  May.  Chap.  IV.  Sec. 
V.  para.  21;  Steele,  L.  C.  47.  An  adoption  once  concluded  is 
indefeasible.  Amongst  Brdhmans  the  homa  sacrifice  marks  the 
completion  of  the  ceremony.    Steele,  L.  C.  184. 
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his  adoptive  parents,  (a)  He  exchanges  "thegotra*^  of  his 
real  father  for  that  of  the  adoptive  father  as  a  woman  enters 
her  husband^s  gotra  by  marriage.  (6)  He  learns  the  sacred 
invocations  in  his  family  of  adoption^  and  in  the  absence 
of  a  son  by  birth  completely  takes  his  place,  (c)  His  right 
of  inheritance  as  the  son  of  his  real  father  perishes^  (d)  at  tbe 
same  time  that  he  acquires  the  same  right  as  son  of  his 
adoptive  father,  (e)  Yet  in  the  latter  capacity  his  right  is  so 
far  defeasible  that  the  birth  of  a  son  reduces  him  to  one-fourth 
of  a  share,  (/)  as  compared  with  the  full  share  taken  by  the 
begotten  son.  {g) 

According  to  most  of  the  authorities  (h)  the  severance  of 
the  boy  from  his  own  family  is  effected  according  to  the 
Hind^  law  by  the  requisite  ceremonies,  even  though  on 
account  of  a  difference  of  caste  or  some  other  insuperable 
obstacle  he  cannot  be  initiated  in  the  family  of  adoption,  (i) 
In  such  a  case  he  is  regarded  like  a  child  uninitiated  as 
being  only  of  the  rank  of  a  dasa  (slave)  or  a  sudra.  (j) 
He   is  entitled  to  maintenance,  but    does   not  inherit,  (fc) 

(a)  Lakshmibai  v.  Shridhar  Vasudeo  Takle,  I.  L.  R.  3  Bom,  1. 
(t)  Smr.  Chand.  Chap.  X.  paras.  13,  14. 

(c)  Vyav.  May.  Chap.  IV.  Sec.  V.  para.  21.  An  adopted  son  fully 
represents  his  father  in  a  partition  of  property  after  the  father's 
death.    Smr.  Chand.  Chap.  X.  para.  18. 

(d)  Steele.  L.  C.  186 ;  Smr.  Chand.  Chap.  X.  paras.  U,  15. 

(c)  Vyav.  May.  Chap.  IV.  Seo.  V.  21—23  ;  Steele,  L.  C.  47,  407. 

(/)  Vasishtha  XV.  9;  Vyav.  May.  Chap.  IV.  Sec.  V.  pam.  25  ; 
Steele,  L.  C.  47.  The  proportions  vary  according  to  caste  custom,  tb, 
186,  387. 

(g)  See  above,  p.  365.  The  begotten  son  takes  precedence,  and 
where  primogeniture  prevails  is  entitled  to  the  advantages  of  the 
firstborn,  Steele^  L.  C.  186,  387. 

(h)  Vyav.  May.  Cbap.  IV.  Sec.  V.  para.  16. 

{%)  Steele,  L.  0.  46. 

(j)  Baudh.I.  Khand.  3,6,  12;  Coleb.  Dig.  Bk.  V.  T.  182,  273v 
Comm.    See  below  *•  Consequences  of  Adoption." 

{k}  Datt.  Mim.  Sec.  II  I.  3. 
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The  caste  customs  are  more  liberal  than  the  books  to  the 
boy  defectively  adopted.  Where  an  adoption  has  failed^ 
either  throagh  the  unfitness  of  the  persons  or  defect  in  the 
process,  they  simply  annul  the  relation  supposed  to  have 
been  constituted,  with  the  effect  apparently  of  restoring  the 
adopted  son  to  his  family  of  birth,  (a)  It  might  be  sup- 
posed that  in  some  cases  difficult  questions  would  arise  out  of 

(a)  Steele,  L.  0. 888. 

According  to  the  Roman  law  an  adopted  son  became  a  member 
of  the  group  of  agnates  to  which  his  adoptive  father  belonged. 
This  was  beoanse  agnation  rested  on  a  conceivable  dependence 
on  a  single  head  of  the  family.  Cognation  on  the  other  hand 
rested  essentially  on  connection  by  blood.  Hence  the  adopted  son 
retained  his  cognate  relation  to  his  family  of  birth  and  did  not 
acquire  such  a  relation  to  his  family  of  adoption  except  the  agnates. 
The  husband  was  an  ajffmis  of  his  wife's  cognates  and  she  to  his,  bot 
the  cognates  had  no  affinity  inter  se.  The  adopted  son  acquired  no 
affinity  to  his  adoptive  family;  much  less  therefore  did  he  gain 
any  such  relation  to  the  family  of  his  adoptive  mother.  "In  adop- 
tionem  datus,  aut  emancipatus,  quascunque  cognationes  adfinita- 
tesque  habuit,  retinet :  adgnationis  jura  perdit.  Sed  in  ea  familia,  ad 
quam  per  adoptionem  venit,  nemo  est  illi  cognatus  praeter  patrem 
eosque  quibus  adgnascitur :  adfinis  autem  ei  omnino  in  ea  familia 
nemo  est."    Dig.  Lib.  XXXVIII.  Tit.  X.  Fr.  4.  §  10. 

As  the  Roman  wife  married  by  the  ancient  forms  came  under  the 
**  manus "  or  full  authority  of  her  husband,  she  and  her  children 
were  co-agnates.  The  free  form  of  marriage  was  in  the  end  the  only 
one  used,  and  then  there  was  no  agnation  between  her  and  her  chil- 
dren ;  much  less  therefore  between  her  and  an  adopted  son.  Mutual 
rights  of  inheritance  between  a  mother  and  her  children  were  estab- 
lished by  special  laws,  and  Justinian  placed  cognates  on  the  same  foot- 
ing generally  as  agnates ;  but  this  did  not  extend  the  connection  of 
the  adopted  son.  Adoption  indeed,  as  we  have  seen,  was  by  the 
same  legislator  reduced  almost  to  a  form  which  left  the  adopted  son 
still  a  member  of  his  family  of  birth.  {See  Maynz,  Dr.,  Bom.  §  15, 
304,  338.) 

The  influence  of  the  Church  made  itself  felt  in  this  as  in  other 
spheres.  It  became  customary  to  obtain  a  religious  sanction  to 
adoptions  by  a  ceremony  performed  by  a  priest.  This  was  supposed 
to  induce  such  a  relation  that  the  impediments  to  marriage  in  the 
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the  legid  relatdons  that  had  intermediately  g^wn  np,  but 
the  records  of  the  Courts  do  not  show  that  these  have  in 
practice  prodaced  litigation  of  any  importance. 

The  blood  connection  of  the  adopted  boy  with  his  family 
of  birth  is  still  recognized  for  the  purpose  of  prohibiting 
marriage  with  a  relative  within  seven  degrees,  (a)  Some 
have  maintained  that  the  same  restriction  arises  in  the 
family  of  adoption,  (b)  bat  the  more  general  opinion  per* 
haps  is  that  this  extends  to  only  three  degrees,  (c)  though 

Gise  of  a  real  son  were  r^^arded  as  snbsiBting  equally  for  the 
adopted  son.  This  position  was  reached  by  saooessive  steps  like  the 
other  prohibitions  which  gained  recognition  in  the  early  centuries 
o!  the  Christian  Church.  The  original  significance  of  adoption  was 
in  the  meantime  continually  declining,  and  at  last  Leo  the  Philo- 
sopher allowed  even  etinnchs  and  women  to  adopt  at  pleasure  with- 
out the  petition  and  endorsement  which  had  previously  been  re- 
quired. (See  Zach.  Jus.  Grasc.  Rom,  §§  4,  23).  But  when  the  former 
iegal  importance  of  adoption  died  out  the  old  associations  connected 
with  it  died  out  too,  and  it  fell  into  comparative  desuetude  until 
reconstituted  under  altered  conditions  in  recent  times  as  a  means  for 
satisfying  the  parental  instinct.  Oodice  Civile,  Lib.  I.  Tit.  VII.; 
Code  Nap.  §  343  ss.    Comp.  Civ.  Co.  of  New  York,  Chap.  II. 

The  nomination  of  grandsons  or  others  as  heirs  by  such  docu- 
ments as  the  one  preserved  by  Marcalfus  (see  Canciani,  Leg.  Barb. 
▼.  XL  p.  228,)  had  Uttle  or  no  connection  with  the  ancient  law  of 
adoption;  and  when  the  Feudal  system  was  established,  kings  and 
over4ord8  naturally  discountenanced  adoptions  which  would  deprive 
them  of  the  advantages  of  reversion.  In  India  adoption  was  too 
intimately  connected  with  religion  to  be  extinguished,  but  the  ruling 
powers  have  usually  insisted  on  their  sanction  being  taken  and  on 
receiving  reliefs  in  the  form  of  nuzzar&n&  or  sal&mi  in  return  for 
recognition  of  the  adopted  heir.  The  right  is  recognized  as  belonging 
generally  to  grantors  of  inams.  See  Steele,  L.  C.  pp.  182, 183,  886. 

(«)  Datt.  Chand.  Sec.  IV.  7,  8,  9  ;  Vyav.  May.  Chap.  IV.  Sec.  V. 
para.  29  ;  Steele,  L.  C.  27,  47.  The  prohibition  extends  to  his  great- 
grandson,  lb, 

(h)  Vyav.  May.  Chap.  IV.  Sec.  V.  paras.  32,  35. 

(c)  Datt.  Mim.  Sec.  VI.  32. 
118  R 
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for  purposes  of  inheritance  a  connection  is  recognized  to 
seven  degrees  (a)  or  even  as  far  as  in  the  case  of  a  begotten 
son.  (b)  The  adopted  son  takes  that  position  relatively  to 
the  wife  of  his  adoptive  father  as  well  as  to  the  adoptive 
father  himself,  (c)  Whether  a  connection  arises  between 
him  and  his  adoptive  mother's  family  of  birth  such  as  to 
engender  mutual  rights  of  inheritance  has  been  controverted. 
The  prevailing  opinion  is  in  favoar  of  the  existence  of  sncli 
rights,  {d) 

The  change  of  status  induced  by  adoption  cannot  be 
renounced,  {e)  The  adopted  son  may^  if  he  will^  give  up  his 
right  of  inheritance,  and  if  he  positively  declines  to  fulfil  the 
duties  of  a  son^  the  widow,  it  was  said,  may  lEi^opt  another  in 
his  place.  (/)  But  this  does  not  restore  him  to  his  family 
of  birth,  {g)  A  complete  adoption  amongst  the  twice-bom 
implies  initiation  as  the  adoptive  father^s  son  {h)  andaconse- 

(a)  Vyav.  May.  Chap.  IV.  Sec.  V.  34. 

{b)  The  Samskfira  Kaastabha  and  the  Dharmasindhn  limit  the 
connection  by  the  Samsk&ras  performed  in  each  family.  A  full  con- 
nection to  seven  and  five  degrees  exists  where  the  upanayana,  plus 
the  preliminary  rites  have  been  performed ;  where  only  the  one  or 
the  other,  a  connection  extending  to  but  five  and  three  degrees.  See 
above,  pp.  116,  117;  and  Rao  Saheb  V.  N.  Mandlik's  Vyav.  May. 
p.  352.  A  sister  succeeds  to  her  brother  by  adoption  aa  to  one  by 
birth;  Mahwntappa  v.  NUgangawa,  Bom.  H.  G.  P.  J.  1879,  p.  390. 

(c)  Datt.  Mim.  Sec.  VI.  63  ;  Steele,  L.  C.  188. 

{d)  Tudma  Coomari  Dehi,  v.  the  Cowrt  of  Wards,  L.  B.  8  I.  A. 
229  ;  where  however  the  term  "  relations"  may  perhaps  be  confined 
to  blood  relatives  through  the  adoptive  father. 

(c)  Ruvee  Bhudr  v.  Roopshankar,  2  Borr.  713,  cited  and  approved 
by  Sir  M.  Westropp,  C.  J.,  in  Lakshmappa  v.  Ramava,  12  Bom.  H. 
C.  R.  at  p.  388. 

At  Athens  an  adopted  son  was  allowed  to  return  to  his  family  of 
birth,  but  only  on  condition  of  his  leaving  a  son  to  represent  him  in 
the  family  of  adoption.     See  Petit,  Leges  Attic®,  p.  141. 

(/)  Verbadru  v.  Baee  Ranee,  2  Morr.  1,  3. 

{g)  Oomp.  Manu  IX.  142 ;  Sreemutty  Bajcoomaree  Dosee  v.  Nobeoo- 
mar  Mullick,  2  Sevestre  641  n. 

(k)  Ooleb.  Dig.  Bk.  V.  T.  183  Conun. 
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qnent  severance  from  the  sacra  of  the  fiwnily  of  birth,  which 
most  devolTC  on  the  same  person  who  takes  the  estate,  (a) 
An  adopted  son  like  a  real  son  may  take  a  share  or  com- 
pound for  it,  and  part  from  his  adoptive  father.  He  thus 
becomes  separated,  but  he  does  not  lose  his  rights  of  in- 
heritance, {b) 

(a)  Vyav.  May.  Chap.  IV.  Sec.  V.  para.  21. 

ib)  Steele,  L.  C.  186.    See  above,  pp.  69,  340,  369. 

We  gain  a  more  vivid  conception  of  the  extreme  antiquity  of  the 
Vedaa,  and  the  social  life  of  whidi  they  afford  glimpses  by  consi- 
dering that  the  stages  in  the  constitation  of  the  family  which  they 
and  even  the  post-vedic  literature  present  as  still  existing  facts,  had 
already  {or  the  most  part  been  passed  through  by  the  Greeks  and 
Bomans  at  the  remote  beginnings  of  their  history.  Adoption  had 
then  already  superseded  amongst  them  the  other  modes  of  oon- 
tinrdng  the  family,  which  at  a  still  earlier  time  they  had  no  doubt 
shared  with  the  Br&bmanic  branch  of  the  race.  In  Sparta  it  is  said 
that  down  to  a  comparatively  late  age  the  eldest  brother  taking 
the  patrimony  became  lord  of  his  brethren  after  the  &shion 
commended  by  Manu,  and  sharing  the  scanty  produce  of  a  small 
estate  with  them,  took  one  wife  also  for  the  whole  group.  (Polyb. 
Excerpt.  Yat.  XII.  6 ;  Schum,  Ant.  Gr.,  p.  214.)  Sparta  was  the 
asylum  of  archaic  tradition^.  Poverty  was  given  as  a  reason  for 
this  custom,  but  the  reason  was  probably  one  invented  to  account 
for  what  had  existed  from  tiiae  immemorial,  and  which  affords  a 
mark  by  which  to  track  the  Greeks  back  to  a  time  before  the  disper- 
sion of  the  Aryan  nations. 

The  legend,  of  Draupad!  is  referred  to  in  the  Datt.  Mtm.  Sec.  II. 
49,  to  show  that  there  is  nothing  anomalous  in  a  boy's  being  the 
son  at  the  same  time  of  several  fathers.  This  confirms  the  sugges- 
tion made  above,  p.  419  (h),  which  is  also  supported  by  such  stories 
as  the  one  recorded  in  Datt.  Mtm.  Sec.  II.  45.  The  limited 
polyandry  thus  indicated  was  itself  an  amelioration  of  that  implied 
in  the  female  gentileship  of  ^ddras  asserted  by  daunaka  in  Datt. 
Mim.  Sec.  V.  18,  and  made  a  basis  for  the  doctrine  of  the  eligibility 
amongst  the  iSiidras  of  a  sister's  or  daughter's  son  for  adoption. 

The  survival  of  the  more  primitive  institution  in  Malabar  is  referred 
to  by  Ellis  in  2  Str.  H.  L.  167.  In  Puffendorfs  Law  of  Nature,  Bk. 
VI.  Chap.  I.  will  be  found  several  references  on  this  subject  to 
the  early  travellers  in  India. 
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SECTION  in. 

THE   CAPACITT   TO   ADOPT  AND  THE  CIBCUM- 
STANCES  UNDER  WHICH  IT  MAY  BE 
EXERCISED. 

A.  1.— ADOPnON  BY  MALES. 

The  first  doty  of  the  married  HindA  householder  is  to 
beget  a  son.  The  nature  and  the  stringency  of  this  obhga- 
tion  hare  been  discussed  in  the  preceding  Section,  (a)  Bat 
failing  a  son  by  birth,  adoption  becomes  a  duty  inonmbent 
on  all  males  except  ascetics  and  members  of  those  castes 
which,  as  to  this  institution,  have  remained  without  the  pale 
of  ordinary  HindA  law.  The  duty  implies  a  capacity  to 
adopt,  and  this  is  a  general  attribute  of  a  HindA,  subject 
only  to  such  qualifications  and  exceptions  as  arise  from 
particular  circumstances  of  mind,  body,  or  estate^  snch  as 
will  presently  be  considered.  The  desire  to  make  sure  of  a 
successor  has  led  to  several  infringements  of  a  purely  logical 
development  of  the  first  principles  of  the  law^  and  the  faculty 
of  adopting  has  been  widened  far  beyond  the  religious  need, 
for  which  its  main  purpose  h  to  provide.  Such  irregularities 
occur  in  almost  every  system  of  law,  and  have  to  be  dealt 
with  in  detail,  as  in  the  following  paragraphs  gathered  from 
the  native  sources  and  the  decisions  of  the  Courts. 

It  has  been  observed  {b)  that  the  duty  to  adopt  a  son 
does  not  arise  until  the  birth  of  a  son  becomes  very  impro- 
bable. It  is  not  quite  consistent  with  theory  that  the 
authority  should  exist  without  strict  regard  to  the  need, 
but  custom  has  settled  this  point  the  other  way,  and  it  may 
be  said  that  any  sonless  male,  married  or  unmarried,  if 
capable  of  legal  acts,  may  adopt,  (c) 

(a)  See  above,  p.  902. 

(b)  Above,  p.  905. 

(c)  See  above,  p.  918. 
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«<  In  the  ancient  rale  the  adopter  is  spoken  of  only  in  the 
masculine,  (a)  A  woman  cannot  perform  a  ceremony  pre- 
scribed by  the  Yedas^  and  adoption  requires  the  recitation 
of  hymns.  The  Saniskftrakanstubha  allows  a  woman  to 
adopt,  (6)  the  Yyavayira  Mayftkha  does  not^  except  with  tho 
permission  of  her  husband  or  of  his  relatives.'*  (c) 

*'  The  diiSerent  opinions  held  on  the  subject  of  adoption 
should  be  applied  to  any  case  as  they  agree  with  the  custom 
of  the  community^  and  with  the  S&kh^  to  which  a  BrMiman 
belongs.'*  (d) 

''  A  man  may  adopt  a  boy  in  his  lifetime,  or  authorize  his 
widow  to  do  so  after  his  death."  (e) 

Adoption  is  for  the  husband  and  not  for  the  wife,  (/)  except 
by  delegation  as  shown  below.  Adoption  is  primarily  resorted 
to  for  the  sake  of  securing  a  performance  of  the  funeral  rites 
of  a  man  haying  no  male  issue,  and  to  perpetuate  his  name. 
Inheritance  foUowSi  but  it  is  a  secondary  consideration,  (g) 
The  religious  obligation   or  the  spiritual   benefit  raises  a 

(a)  See  above,  p.  873.  A  husband  patting  away  a  worthy  wife 
most  endow  her  with  one-third  of  his  property,  or  if  poor  maintain 
her  ;  bat  one  element  of  her  worth  is  that  she  have  borne  "  an  ex- 
cellent son."    Yyav.  May.  Chap.  XX.  para.  2. 

{b)  See  Bayabai  v.  BoHa  Venktesh  Ramakant,  7  Bom.  H.  C.  B.  xiii. 
App. ;  above,  pp.  864,  880. 

(c)  MS.  405. 

(d)  MS.  405.  From  the  same  answer  it  appears  that  in  some  castes 
(the  Bh4tele)  adoption  is  not  allowed  while  there  is  a  male  kinsman 
surviving. 

{e)  Huradhun  Mookurfia  v.  Muthoranaih  Moohurjia,  4  M.  I.  A. 
414;  S.  C.  7  C.  W.  R.  71  P.  C. 

(f)  Chowdry  Padom  Singh  v.  Koer  Udaya  Singh,  12  C.  W.  R.  P.  C. 
1 ;  S.  C.  2  Beng.  L.  R.  101  P.  C. ;  S.  0.  12  M.  I  A.  850 ;  Bykant  Mony 
Boy  V.  Kristo  Soondery  Boy,  7  C.  W.  R.  392 ;  B.  V.  Venkata  Krishna 
RowY,  Venkata  Bama  Lakehami  Narsayya,  L.  R.  4  I.  A.  1. 

ig)  Bungamah  v.  Atchummc^h  ei  al,  4  M.  I.  A.  1 ;  S.  C.  7  C.  W.  R.  57 
P.O. 
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strong  probability  in  an  appropriate  case  in  fiEtvoor  of  an 
adoption,  (a)  The  celebrity  or  perpetuation  of  the  family 
name  of  the  adopter  is  however  recognized  as  a  saflficient 
motive  for  adoption^  even  thoagh  there  be  in  the  caste  a 
disbelief  regarding  th^  spiritual  motives  for  an  adoption,  (b) 

In  one  case  it  was  ruled  that  an  irregularly  adopted  son 
cannot  adopt  his  wife's  sister's  son^  so  as  to  defeat  the 
reversionary  rights  of  a  daughter  and  daughter-in-law  of  hia 
adoptive  father^  who  are  alive.  Otherwise  it  was  said  the 
adoption  of  such  a  relation  may  be  made,  (c)  The  first 
adoption  however  being  of  a  daughter's  son  was  invalid. 
The  additional  reason  given  that  the  adoptive  father  had  a 
daughter  was  unfounded  in  law.  His  having  a  daughter-in- 
law  would,  according  to  some,  indeed  most,  opinions,  make 
an  adoption  by  him  improper  if  not  impossible,  even  had 
there  been  no  other  objection.  The  pseudo-adopted  son 
thus  pretended  to  be  taken  into  the  family  acquired  no 
position  in  it,  and  an  adoption  made  by  him  could  not  affect 
the  devolution  of  the  property,  As  a  really  adopted  son  he 
could  undoubtedly  have  adopted  so  as  to  defeat  the  expecta- 
tions of  other  heirs. 

Adoption  pendente  lite  is  valid,  though  made  to  defeat  a 
gift  previously  made.  The  adopter,  it  was  held,  was  not 
under  an  obligation  to  the  donee  not  to  adopt.  Even  if  a 
contract    to  this  effect  had   been  made,   it    was  doubted 

(a)  HuradhiMb  MookiMrjia  v.  MuthorancUh  Mookurjiag^  M.  I.  A. 
4U;  S.  C.7C.  W.  R.  71  P.  C. 

Eictreme  old  age,  a  wife  past  child-bearing,  the  apparent 
adoption  of  a  boy,  his  death  in  the  family  of  adoptive  lather,  the 
need  of  snob  a  son  in  a  religious  point  of  view,  are,  it  was  said,  con- 
siderations that  tend,  when  evidence  is  conflicting,  to  prove  the 
fact  of  adoption. 

(h)  Bliala  Nahana  v.  Parbhu  Eari,  I.  L.  R.  2  Bom.  Q7 ;  the  parties 
in  this  case  were  of  the  Talabda  Koli  caste  ;  Datt.  Mim.  I.  9 ;  Datt. 
Chand.  I.  3. 

(c)  Baee  Gunga  v.  Baee  Sheoshunkur,  Bom.  Sel.  Rep.  73. 
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whether  sucli    contract    wonld    aSect    the  validity  of  the 
adc^ticm.  (a) 

Adoption  by  an  unmarried  person  is  not  prohibited  by 
Hindft  law.(6) 

"  A  Brahmach&ri  (c)  can  adopt  and  transmit  his  heritable 
right  to  his  adopted  son/*  (d) 

"  An  unmarried  Brfihman  may  adopt/'  (e) 
'' A  sonless  widower  may  adopt/'  (/) 
The  decisions  of  the  Courts  agree  with  this  opinion.    Thus 
it  was  ruled  that  an  adoption  by  a  widower  is  valid,  {g) 


A.  1.  2.— IN  EELATION  TO  PATERNITY. 
A  second  son  cannot  be  adopted  during  the  life  of  the  one 
first  adopted  (/t)  except  by  special  caste  custom^  (i)  unless 

{a)  RamhhcU  v.  Lakshman,  I.  L.  K.  5  Bom.  631.  This  ruling  is 
not  inconsistent  with  the  legal  principle  that  no  son  can  set  aside  a 
valid  alienation  made  prior  to  his  birth  or  adoption.  The  adopted 
Bon  was  held  bonnd  by  the  donation. 

(6)  2^.  Ohimdvasekharuda  y.  N,  B.  Eahmana^  4  Mad.  H.  C.  B.  270. 
Sm  above,  p.  905  Note  (d.) 

(c)  A  Brahmach&ri  is  a  professed  stndent  of  the  sacred  writings. 

(d)  Qurma'pa  Deshpandee  y.  Bunhapa  Beshpandee^  Bom.  Sel.  Bep. 
202, 229  (2nd  Edn.) ;  Snth.  Syn.  Note  4;  Coleb.  Dig.  Bk.  V.  T.  273. 

(e)  MS.  1670.  As  to  adoption  by  an  unmarried  man,  $ee  abore, 
p.  918. 

(/)  MS.  1677. 

{g)  N,  Ohandvasekharuda  r.  N.  B.  EaTmana,  4  Mad.  H.  0.  B.  270; 
Nagc^  Udapa  y.  Subha  Sdstry,  2  Mad.  H.  C.  B.  367. 

(K)  Datt.  Mtm.  Sec.  I.  para.  6;  Steele,  L.  G.  45;  2  Macn.  H.  L. 
200;  2  Str.  H.  L.  85;  Daee  v.  Motee,  1  Borr.  B.  75;  Tachereddy 
Ckinna  Baawpa  et  al  y.  Y.  Gowdapa,  5  C.  W.  B.  114  P.  C. 

(t)  Steele,  L.  0. 181, 183. 

The  Peshwa,  it  is  said,  received  a  present  of  some  lakhs  of  rupees 
on  one  occasion  for  allowing  a  double  adoption.  Ih, 

The  existence  of  a  daughter  makes  no  difference.  See  ex.  gr.  the 
appointment  in  Sri  Raglmnadha  y.  Sri  Brozo  Kishore,  L.  B.  3 1.  A.  p. 
156. 
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the  son  has  been  expelled  from  caste,  (a)  The  ezpalsioii 
even  of  a  begotten  son  is  held  to  warrant  an  adoption  in  bis 
place. 

The  following  opinions  of  the  S&stris  fully  recognize  tliis 
principle. 

'^  No  one  having  a  lawfully  begotten  son  can  adopt,  (h) 
Nor  one  having  an  adopted  son  living/'  (c) 

The  adoption  of  a  son,  while  a  son  is  living  and  retains 
the  character  of  a  son^  is  invalid,  (d) 

In  Madras,  a  person  having  adopted  a  son  married  a 
second  wife,  and  in  conjunction  with  her  adopted  a  second 
son,  the  first  adopted  being  still  alive.  The  second  adoption 
was  held  valid,  (e)  But  this  cannot  now  be  considered  as 
law  except  where  supported  by  special  custom  :  the 
Judicial  Committee  indeed  have  said  that  it  is  settled 
law  that  a  man  having  an  adopted  son  living  cannot  adopt 
another.  (/) 

(a)  Steele,  L.  0.  42. 
{b)  MS.  1659. 

(c)  MS.  1637.  Ab  to  the  invalidity  of  a  plurality  of  sons  sought 
by  adoption,  see  above,  p.  916.  Yet  one  or  two  castes  allow  an  adopt* 
ed  son  for  each  wife,  and  traces  of  the  same  custom  are  pretty  widely 
spread.    See  Note  (e). 

(d)  Joy  OJiMndro  Raee  v.  Bhyrub  Ohwndro  Baee,  1  M.  S.  D.  A.  R. 
1849,  p.  461.  A  grandson  obstructs  adoption  equally  with  a  son. 
See  above,  pp.  905,  917,  918. 

(e)  See  Rungamah  v.  Atchummah  et  al,  4  M.  I.  A.  1 ;  S.  C.  7  0. 
W.  R.  57  P.  0.;  Datt.  M£m.  Sec.  I.  paras.  6,  12;  Coleb.  Dig.  Bk.  III. 
T.  295. 

(/)  0(^eelal  v.  Mtisst,  Chundraolee  Buhajee,  L.  R.  S.  I.  A.  131 ;  S. 
C.  11  B.  L.  R.  391  Pr.  Co.,  19  C.  W.  R.  12  C.  R.  approving  Ran- 
gamma  v.  Atchapmria,  4  M.  I.  A.  1.  See  above,  p.  917.  In  1  Str.  H. 
L.  78  a  second  adoption  is  allowed,  subsisting  the  first,  but  this  is 
denied  by  Sutherland  (2  Str.  H.  L.  85),  though  Jagann&tba  allows 
adopted  sons  of  the  several  castes  (various  descriptions),  Ooleb.  Dig. 
Bk.  V.  T.  308  Comm. 
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The  Dattaka  Mlmdmsa^  it  is  said^  allows  tke  adoption  of 
a  second  son,  living  the  first,  with  the  consent  of  the  first,  (a) 
Bat  the  anthor  plainly  disapproves  the  doctrine  though  he 
cannot  deny  the  instances  afforded  by  the  Pardnic  writings, 
and  it  cannot  now  be  considered  part  of  the  law. 

The  death  of  the  son  first  adopted  does  not  render  the 
adoption  of  a  second  son  made  in  his  lifetime  a  valid  one.  (6) 

A  second  adoption  on  the  death  of  the  first  adopted  son 
withont  issne  is  good,  (c)  as  a  son  in  the  situation  of  the 
first  adopted  son  could  not  exhaust  the  whole  of  the  spiritual 
benefit  which  a  son  was  capable  of  conferring  on  his  deceased 
fether.  (d) 

A  wife's  pregnancy,  though  known,  does  not,  it  was  said, 
prevent  sat  adoption,  (e) 

*'  A  second  son  may  be  adopted  in  place  of  one  whose  adop- 
tion was  illegal/'  (/) 

(a)  MS.  1657.  Passage  not  cited,  but  obviously  Datt.  MIm.  Sec. 
Lpwa.  12. 

(I)  B.  Camumah  v.  B.  CMwna  Venkataaa,  M.  S.  D.  A.  R.  1856,  p. 
20;  Veraprashfia  v.  Santaiiraja,  M.  S.  D.  A.  R.  I860,  p.  168. 

(e)  Bungamah  v.  Atchummah  e<  aZ,  4  M.  I.  A.  1 ;  S.  C.  7  C.  W.  R. 
57  P.  C;  Shamchunder  v.  Narayani  Dibeh,  1  0.  S.  D.  A.  R.  209; 
Hurudhun  Mookurjia  v.  MtUhoranath  Mookurjia,  4  M.  I.  A.  414 ;  S.  C. 
7  C.  W.  B.  71  P.  C. ;  Musst.  Bkoobyn  Moyee  Debia  v.  Eamkishore 
Acharjee,  10  M.  I.  A.  27d  ;  S.  C.  3  C.  W.  R.  15  P.  C. 

{d)  Bam  Soandur  Singh  v.  Surbatiee  Dossee,  22  C.  W.  R.  121.  The 
adopted  son  simply  takes  the  place  of  the  begotten  son,  and  his  death 
is  attended  with  the  same  consequences  as  that  of  the  begotten  son. 
(«)  Noffc^kushanam  v.  Seshamma  Oaru,  I.  L.  R.  3  Mad.  180,  con- 
tnury  to  Narayana  Reddi  v.  Vardachala  Reddi,  M.  S.  D.  A.  R.  for 
1859,  p.  97.  This  decision  is  opposed  to  the  general  principle  of 
adoption  being  a  merely  supplementary  process  to  provide  against 
orbation,  but  practice,  as  will  have  been  seen,  has  diverged  from  first 
principles  in  many  instances. 

(/)  MS.  1665.  «*  Illegal"  here  means  void.    Comp.  Lalcehmappa  v. 
Kdmava,  12  Bom.  H.  C.  R.  at  p.  393,  397. 
U9h 
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A.  1.  3.~FIOT1TIOUS  CESSER  OP  PATERNAL  AND 
PILIAL  RELATION. 
'^  The  insanity  of  a  man^s  son  enables  him  to  adopts  (a)  or 
that  of  his  adopted  son/'  (b) 


A.  1.  4.— EXISTENCE  OF  A  WIDOW  OF  A  SON  OR 
GRANDSON. 

"A  father-in-law  (son  deceased)  may  adopt  notwithstand- 
ing the  existence  of  the  daughter-in-law  ;  but  she  cannot 
adopt  without  his  permission  (Brahman)/'  (c) 

'^  A  father-in-law  is  competent  to  adopt  after  his  son's 
death  notwithstanding  the  existence  of  his  daughter-in-law, 
but  the  preferable  course  is  to  allow  her  to  adopt/'  {d)  ''  The 
son  adopted  by  her  indeed  even  after  an  adoption  by  her 
father-in-law,  succeeds  to  her  property  and  that  of  her 
husband/'  though  not  apparently  in  the  Sastri's  opinion  to 
that  of  the  husband's  father,  (e) 

(a)  MS.  1654 ;  comp.  Manu.  IX.  169,  and  see  above,  pp.  905  ss. 

(6)  MS.  1702.  The  father  is  regarded  as  virtually  sonless,  seeing 
that  the  lunatic  son  cannot  perform  the  requisite  ceremonies  for 
ensunng  his  repose  in  the  other  world,  or  satisfy  the  debt  to  the 
father's  ancestors,  see  above,  pp.  155,  579  ss.  For  the  rules  of  the 
customary  law  as  to  the  disqualifications  of  a  son  which  justify 
adoption,  see  above,  pp.  907, 908.  It  may  perhaps  be  doubted  whether 
under  the  present  law  expulsion  from  caste  of  itself  causes  such  a 
moral  death  that  the  father  of  a  man  so  expelled  can  adopt  another, 
see  above,  p.  906 ;  Steele,  L.  C.  185.  The  outcast  may  be  restored,  and 
unless  there  has  been  a  formal  and  valid  act  of  disinheritance  (above, 
p.  585]  he  would  claim  the  succession  against  the  adopted  son. 

(c)  MS.  1668.  The  daughter-in-law  is  obviously  the  proper  person 
to  adopt  a  son  to  her  deceased  husband  and  herself.  According  to 
the  authorities  which  give  her  the  right  to  adopt,  the  competence  of 
her  father-in-law  would  introduce  rival  claimants  to  succession  and 
sacra.  But  her  dependence  makes  the  assent  of  her  father-in-law 
necessary  to  her  performance  of  a  religious  act,  such  as  adoption. 

id)  MS.  1660.    See  below. 

(e)  MS.  1666. 
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A.  1.  6.— CAPACITY  IN  RELATION  TO  AGE. 
Thongh  there  is  no  exact  restriction  as  to  the  adopter^s  age^ 
it  is  inferred  that  he  should  not  adopt  until  no  hope  remain 
of  begetting  a  son.  (a)  Bat  this  cannot  be  regarded  now  s» 
more  than  a  simply  moral  precept,  the  age  is  really  unlimited 
by  law,(i)  provided  only  it  exceed  that  of  the  adopted  son, (c) 
and  the  adopter  has  resM^hed  years  of  discretion,  {d)  The 
last  restriction  is  uncertain.  In  the  ManJear  case  (e)  the 
S&stris  were  asked  at  what  age  a  man*hopeless  of  offspring 
might  adopt.  One  says  at  sixteen,  another  at  twenty. 
Others  say  no  precise  time  is  fixed  by  the  S&stras,  whence, 
probably,  one  replies  that  he  may  adopt  when  he  pleases. 
Three  of  the  nine  sages  insist  strongly  on  all  possible 
measures  being  first  used  to  remove  the  disability,  and  one 
says  that  hope  must  not  be  abandoned  or  a  son  adopted  until 
the  proposed  father  has  reached  old  age. 

The  principle  stated  above,  (/)  as  to  the  imitation  of 
nature,  should  prevent  the  adoption  of  a  son  at  any  rate 
by  a  boy  under  puberty  ;  but  this  can  hardly  be  stated 
with  certainty  as  a  rule  of  the  positive  law.  Mr.  Sh^ma- 
cham,  in  the  Vyavasthd  Darpana,  seems  to  think  that 
an  adoption  by  a  child  between  8  and  15  may  be  good 
for  religious,  but  not  for  civil,  purposes ;  but  the  proposed 
severance  seems  inconsistent  with  the  principles  of  the  law 
of  inheritance.  It  is  opposed  too  to  the  principle  laid  down 
by  HoUoway,  J.,  and  apparently  approved  by  the  Privy 
Council,  {g)  that  the  validity  of  an  adoption  is  to  be  de- 

(a)  Steele,  L.  C.  43.     See  above,  pp.  902,  903,  905. 

(b)  lb.  182,  383. 

(c)  IL  384 ;  compare  Cic.  Pro.  Domo.  Ch.  13,  14. 
{d)  See  above,  p.  906  Note  (d), 

{e)  2  Borr.  R.  at  p.  102. 

(/)  Page  88-t  (Note). 

ig)  Sri  Viradi  Pmiapa  liaghnnada  v.  Sri  Brozo  Kishoro  Patta  Deo^ 
7  Mad.  H.  C.  U.  301 ;  I.  L*.  R.  1  Mad.  69;  J5C.  W.  R.  291,  (C.  R) 
L.R.3I.A.  154,  193. 
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duced  by  the  spiritual  rather  than  by  temporal  coDsideratioDs, 
that  the  substitution  of  a  son  of  the  deceased  for  spiritoal 
reasons  is  the  essence  of  the  thing,  and  the  conaecj^ent  distri- 
botion  of  property  a  n^re  accessory  to  it. 

Bengal  Reg.  X.  of  1793,  §  33,  says  that  an  adoptira 
shall  not  be  competent  to  a  min<)r  (a)  of  whose  estate  pos- 
session  has  been  taken  by  the  Court  of  Wards.  The  Sadr 
Court  of  Bengal  held  that  this  prevented  the  minor  equally 
from  giving  a  power  to  adopt.  (6)  In  other  cases  the  power 
to  adopt  may  be  given  at  the  ordinary  age  of  discretion,  (c) 
The  judgment  last  referred  to  discusses  the  evidence  as  to 
minority  but  does  not  expressly  say  that  adoption  by  a  minor 
is  generally  incompetent.  No  provision  on  this  subject  is 
made  by  Act  XX.  of  1864,  which  provides  for  the  care  of 
minors  and  the  administration  of  their  property  in  the  Pre- 
sidency of  Bombay.  Act  IX.  of  1875,  fixing  the  age  of 
majority  in  ordinary  cases  at  eighteen^  but  in  that  of  wards 
at  twenty-one,  does  not  affect  capacity  in  relation  to  marriage 
or  adoption. 

*'  A  man  aged  20  may  adopt/'  {d) 


A.  I.  6.—0APACITY  IN  RELATION  TO  INTELLIGENCE. 

An  insane  man  may,  it  is  said^  adopt  with  the  consent  of 
his  kinsmen.  The  adoption  is  generally  made  by  his  wife 
under  an  assumed  authority  sanctioned  by  the  kinsmen  or 
the  caste,  {e) 

(a)  Under  18,  Reg.  XXVI.  of  1793,  Sec.  2. 

(6)  Anandmoyee  Ckowdrain  v.  Sheebchandar  Roy,  S.  D.  A.  R.  for 
1855,  p.  218. 

(c)  Jumoona  Bossy  a  v.  Bamasoondari  Dassya,  25  C.  W.  R.  235, 
I.  L.  R.  1  Cal.  289  (P.  C.) ;  S.  C.  L.  R.  3  In.  Ap.  72,  citing 
Rqjendro  Narain  v.  Saroda  Sooiidaree  Debia,  15  C.  W.  R.  548. 
"Whether  adoption  by  a  minor  without  consent  of  the  Court  of 
Wards  is  wholly  void  is  questioned  in  Musst,  Atwndnwyee  ChowdlMO- 
rayan  v.  SJteeb  Ckunder  Roy,  9  M.  I.  A.  287. 

(d)  MS.  1623.     See  above,  p.  905  Note  (d). 
(t)  Steele,  L.  C.  43,  182,  382. 
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An  adoption  by  a  person  in  a  state  of  insensibility  {i.e. 
disturbed  mind)  from  dangerous  illness^  by  verbal  declara- 
tion^  without  performance  of  the  prescribed  ceremonies^  was 
held  invalid,  (a)  The  transactions  of  sick  and  dying  men 
always  call  for  close  scrutiny,  and  the  Judicial  Committee 
have  said  that  in  a  case  of  adoption  or  will  by  a  dying  man 
the  jealous  requisitions  of  the  law  as  to  the  proof  of  acts 
of  persons  done  in  extremis  are  fully  to  be  complied  with.  (6) 

**  The  adopter  must  be  able  to  ask  for  the  son,  to  accept 
him,  and  to  smell  his  head/'  (c) 


A.  1.  7.--CAPACITY  IN  RELATION  TO  BODILY  STATE. 

A  person  disqualified  to  inherit  cannot  adopt,  and  thus 
secure  to  a  stranger  the  right  to  a  share  which  is  allowed  to 
the  natural  born  son.  (d) 

In  case  No.  XX.,  under  the  head  of  Adoption  in  Macnagh- 
ten's  HindA  law,  (e)  the  o&stri  says  a  leper  is  incompetent  to 
adopt.  In  case  No.  XXI.  the  Sastri  thinks  competence 
may  be  regained  by  penance,  and  with  this  Macnaghten 
agrees ;  but  as  a  leper  in  Bombay  cannot  qualify  himself  for 
inheritance,  (/)  neither  it  seems  can  he  for  adopting  a  son. 

(a)  BMtibkant  Chotodree  v.  Kishenprea  Dassee,  6  G.  S.  D.  A.  B. 
219. 

(6)  Tayammaul  v.  Saalia^^haUa  Naiker,  10  M.  I.  A.  429,  437. 

(c)  MS.  1662.  The  authority  for  the  last  mentioned  ceremony  ia 
not  quoted.  In  performance  it  resembles  the  uttering  of  a  prayer  or 
formula  in  a  whisper.  The  smelling  of  the  head  (aghr&na)  hovr ever  is 
a  mode  of  salutation  used  in  receiving  a  child  or  younger  brother 
after  any  prolonged  absence.  It  is  practised  amongst  some  of  the 
South- Sea  Islanders.  It  may  have  become  a  part  of  the  ceremony, 
through  a  real  or  supposed  capacity  thus  to  distinguish  a  member  of 
one's  own  gotra.  As  to  the  extreme  olfactory  sensibility  of  some  races, 
see  Tyler's  Anthropology,  pp.  2,  70,  and  Letoumeau's  Sociology, 
p.  75. 

id)  Mit.  Chap.  2,  Sec.  10,  para.  11  j  above,  p.  880. 

(e)  Vol.  2,  p  201. 

(/)  See  above,  pp.  676,  579. 
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An  impotent  man  it  is  said  cannot  adopt,  at  least  nntil  bis 
incapacity  has  been  proved  by  marriage,  (a)  His  religions 
duty  no  doubt  is  to  beget  a  son  if  he  can  ;  but  the  allowance 
of  adoptions  by  bachelors  and  widowers  shows  that  the 
religious  obligation  is  not  accompanied  by  a  legal  incapa- 
city. A  man  who  is  blind^  deaf^  dumb^  or  diseased  may 
adopt.  (6) 

A.  1.  S.-CAPACITY  IN  RELATION  TO  RELIGIOUS  STATE. 

Adoption  by  one  who  has  renounced  the  world  and  de- 
voted himself  to  a  life  of  study  and  asceticism  ought  not, 
according  to  theory,  to  be  possible,  but  the  restriction  is 
now  only  speculative,  (c) 

Pollution  from  the  death  of  a  relative  incapacitates  during 
its  continuance  for  adoption,  (d) 

'*  A  person  in  extremis  is  not  so  affected  with  impurity  by 
a  death  in  the  family  as  to  be  incompetent  to  adopt.''  (e) 


A.  1.  9.— CAPACITY  IN  RELATION  TO  CASTE  CONNEC- 
TION  OR  EXCLUSION. 

A  man  degraded  from  caste  cannot  adopt  (/)  during  his 
exclusion. 

The  Mit&ksharft  denies  the  capacity  to  adopt  generally  to  a 
man  himself  disqualified  for  inheritance,  (g)  and  specifies  loss 
of  caste  in  particular  as  a  cause   of  disinherison.     This  ex- 

(«)  Steele,  L.  C.  43. 
(6)  Steele,  L.  C.  43. 

(c)  See  above,  pp.  559,  572,  934;  Apast.  Pr.  II,  Pat.  9,  Kh.  21, 
para.  19,  Kh.  23. 

(d)  Ramallnga  Pillai  v.  Sudasiva  Ptllai,  1  C.  W.  R.  25  Pr.  Co. 
The  periods  of  pollatiou  vary  with  the  caste  and  the  nearness  of 
relationship,  as  noticed  above,  p.  510  n.  For  Br&hmans  the  extreme 
time  is  10  days,  for  Kshatriyas  12,  for  Vaisyaa  16,  for  SAdras  30  days. 

(c)  MS.  1674. 

(/)  Steele  L.  C.  43,  18i>,  382. 

(<7)  Mit.  Chap.  IL  Sec.  X.  para.  11  ;  see  above,  p.  880. 
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tends  equally  to  women  as  to  men.  (a)  The  only  persons 
who  can  take  the  father^s  place  in  such  cases  are  the  legiti- 
mate issne  and  the  son  begotten  on  the  wife  by  a  kinsman,  {b) 
The  latter  is  not  now  recognized,  so  that  the  man  bom  blind 
or  deaf  is  deprived  of  all  resource.  Loss  of  caste  is  now 
declared  by  statute  not  to  involve  loss  of  inheritance,  and  by 
analogy  the  out-cast  ouglit  perhaps  to  have  power  to  adopt, 
but  the  whole  position  of  the  out-cast  retaining  his  herit- 
able rights  is  so  anomalous  that  no  very  confident  opinion  can 
be  offered  on  this  subject,  (c)  The  questions  that  can  arise 
out  of  it  must  be  very  few,  as  an  out-cast  could  scarcely 
obtain  a  son  in  adoption. 


A.  1.  10.— IN  THE  CASE  OF  PARTICULAR  CASTES. 

In  the  case  cited  above,  p.  924,  the  S&stri  said  that  a 
daughter-in-law  could  not  adopt  while  the  brothers  of  her 
deceased  husband^s  father  survived,  (d) 

A.  1.  ll.-VAISYAS. 

A  Vaisya,  who  has  undergone  the  ceremony  of  vibhut 
vidd  is  capable  of  adopting  a  son.  The  Hindfl  law  does  not 
expressly  prohibit  it.  A  contrary  custom  is  to  be  proved 
by  satisfactory  evidence*  (e) 

A,  1.  12.— SUDRAS. 

"  An  unmarried  SMra  may  adopt/'  (/) 

(a)  Loc,  di.  paras.  8,  9. 

(6)  Coleb.  Dig.  Bk.  V.  T.  334. 

(c)  Comp.  the  remarks  above,  pp.  906,  907,  and  Mann  IX.  126,  as 
to  the  precedence  of  the  first-bom  son. 

{d)  MS.  281,  but  on  this  see  the  note  Zoc.  dt 

(e)  MhaUahai  v.  Vithoba  Khandappa,  7  Bom.  H.  C.  R.  App.  26. 
"Tibhut  Tid&"  is  a  renunciation  of  worldly  affairs  and  interests 
analogous  to  that  prescribed  by  the  Smritis  for  Br&hmanas,  see 
Manu  VI.;Gaut.  III. 

(  /  )  MS.  1663.    8ee  above,  p.  921. 
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A.  1.  13.— JAINS. 
The  Jains  generally  sabmit  to  the  HindA  law  of  adoption 
though  denying  important  doctrines.     Their  capacity  to  adopt 
is  therefore  governed  by  the  ordinary  rules,  (a) 

A.  1.  14.— BHAtELES. 
''  The  custom  of  the  Bhatele  caste  prevents  adoption  when 
there  is  a  kinsman  in  existence.'^  (b) 


A.  1.  15.— SANNYASIS  and  GOSAVlS. 

*'  All  classes  may  adopt  with  due  ceremonies,  Gos^vts  in- 
cluded/' (c) 

A  married  Gos&vt  took  a  boy  (Talabda  Koli)  in  adoption, 
on  a  promise  to  settle  property  on  him.  This  was  carried 
out  by  his  widow  about  30  years  after  the  husband's  death, 
and  was  disputed  by  his  relatives,  but  was  held  sufficient,  (d) 


A.   2.— ADOPTION  BY  A  MALE-BY  DELEGATION. 
A.  2.— 1.  BY  MEANS  OF  WIFE. 
*^  A  woman  may  adopt  with  her  (living)  husband's  order.(e) 
It  is  not  lawful  for  her  to  do  so  without  the  permission  of 
her  husband."  (/) 

If  the  husband's  death  approaches  the  wife  may  obtain 
his  permission  and  afterwards  adopt  as  a  widow,  {g) 

(a)  See  above,  p.  901  note  (*) ;  below.  Sec.  III.  A.  3. 

(b)  MS.  405. 

(c)  MS.  1678.  See  2  Str.  H.  L.  133.  Instances  will  be  found  below 
of  adoptions  by  Prabhus,  by  Ling&yats  and  others  ;  and  also  above, 
p.  365  88. 

{d)  Bhala  Nahma  v.  Parhh/u  Eari,  I.  L.  R.  2  Bom.  67. 

(e)  Reply  of  a  ^tri  in  the  Mankar  case,  2  Borr.  B.  at  p.  102. 

(/)  Beply  of  S&stris  of  the  Sadr  Court  in  Sree  Brijbhoohunjee  Mdha- 
raj  V.  Sree  Gokoolootsaqjee  Maharaj,  1  Borr.  B.  at  p.  211.  See  the 
Yiramitrodaya  and  the  Dattakakaustubha  to  the  same  effect,  quoted 
in  Narayan  v.  Nana,  7  Bom.  H.  C.  R.  at  p.  159,  and  Coleb.  Dig.  Bk. 
V.  T.  273  Comm.    Also  Va8ishtha  XV.  5. 

(g)  2  Str.  H.  L.  88 ;  MS.  1661.  Such  cases  as  these,  though  some- 
times regarded  as  instances  of  delegation,  are  more  properly  referred 
to  implied  authority  to  adopt  given  to  the  widow. 
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A.  2.  2.— BY  MEANS  OF  WIDOW. 
If  a  man   begins  the  ceremonies  of  adoption,  and  dies 
before   completing   them,   his    widow,    it  was  said,   might 
complete  them,  (a) 

A.  2.  3.— BY  MEANS  OF  DAUGHTER-IN-LAW. 

In  case  of  lunacy  of  a  husband  the  wife  of  the  lunatic  may 
adopt  with  her  father-in-law's  sanction,  (b) 

The  Sastri  in  one  case  held  a  '^  daughter-inrlaw  bound  by 
her  father-in-law's  engagement  that  she  should  adopt''  a 
specified  sapinda.  (c)  This  was  after  the  father-in-law's 
death.  It  is  not  clear  whether  the  adoption  was  to  be  to  the 
promisor  or  to  his  deceased  son.  If  to  the  former  he  could 
not  properly  thus  deprive  his  dead  son  of  his  due  sraddhas, 
and  the  delegation  was  altogether  questionable  if  meant  to 
operate  during  the  father-in-law's  life;  equally  questionable 
as  an  attempt  to  bind  the  widow  of  his  son  after  his  death. 


A.  3.— RESTRICTIONS  ON  ADOPTION  TO  PERSONS 
DECEASED. 
Spiritual  benefits  are  not  the  only  ground  of  adoption. 
The  Jains  recognize  adoption  though  they  dp  not  practise 
the  Sr&ddha  or  Paksha  ceremonies,  (d)  Adoption  rests 
generally  on  the  advantage  of  having  a  son  to  perform 
funeral  rites,  which  the  Jains  deny.  But  though  the 
HindCk  law  of  succession  is  applicable  to  them,  yet  it 
cannot  be   further   extended  so   as   to   allow   adoption   to 

(o)  2  Str.  H.  L.  88  ;  MS.  1661.  Such  cases  as  these,  though  some- 
times regarded  as  instances  of  delegation,  are  more  properly  referred 
to  implied  authority  to  adopt  given  to  the  widow. 

(6)  See  above.  Sec.  III.  A.  1.  6.  As  to  adoption  by  a  wife  on  behalf 
of  a  disqualified  person,  as  an  insane  husband  incapable  of  appointing 
her,  see  above,  p.  908.  She  ought  to  adopt  to  her  husband  in  the  case 
in  the  text.    Comp.  Ramjee  Hwreo  v.  Thukoo  Baee,  2  Borr.  R.  485. 

(c)  MS.  1682 ;  Y.  Venka  Beddi  v.  G.  Soobha  Rcddi,  M.  S.  D.  A. 
Dec.  1858,  p.  204. 

{d)  Sae  above,  j).  biS. 
120  H 
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dead  parents  or  sauction  the  exercise  of  a  power  of  adoption 
by  another  to  dead  persons  (a)  through  a  fictitious  gift. 

A  son  cannot,  it  was  said,  be  adopted  to  the  great-grand- 
father of  the  last  taker  after  the  lapse  of  several  years, 
when  all  the  spiritual  purposes  of  a  son,  according  to  the 
largest  construction  of  them,  should  have  been  satisfied,  (i) 


A.  4.— QUALIFICATIONS  OF  THE  POWER  TO  ADOPT 

ARISING  FROM  FAMILY  AND  POLITICAL  RELATIONS. 

A  4.  l.-CONSENT  OF  WIFE. 

A  wife's  consent  to  adoption  by  her  husband  is  not  indis- 
pensable to  the  validity  thereof,  (c)  Adoption  is  the  act  of 
the  husband  alone.  The  wife  may  join  in  it,  (d)  and  ought 
to  do  so  for  a  full  compliance  with  the  religious  law.  (e) 

The  Poena  Sastris  replied  in  the  Mankar  case  (/)  that  the 
husband  ought  to  consult  his  wife  on  a  proposed  adoption, 
but  that  the  right  belongs  to  him  alone. 


A.  4.  2— FAMILY  RELATIONS— KINDRED. 

The  existence   of  brothers  or   other   kinsmen   does  not 

afiect  a  man's  capacity  to  adopt.     It  is  said,  indeed,  that  in 

a  few  castes  the  parents  or  an  undivided  brother  (g)  may 

object  to  a  particular  adoption,  and  in  many  the  assent  of 

{a)  Bhagvandas  v.  Rdjmdl,  10  Bom.  H.  0.  R.  241,  265. 

(b)  Musst.  Bhoobun  Moyee  Delia  v.  RamkUhore  Acharjee,  10  M.  I.  A. 
279 ;  S.  C.  3  C.  W.  R.  15  P.  C. ;  Beng.  S.  D.  A.  R.  1866,  p.  122. 
A  narrower  limitation  exists  as  held  in  the  case  of  Jains.    See  above. 

(c)  Alank  ManjaH  v.  Fakir  Chand,  5  0.  S.  D.  A.  R.  356. 

{d)  See  Rungamah  v.  Atchummah  e^  a^,  4  M.  LA.  1 ;  S.  C.  7  C.  W. 
R.  57,  P.  C. 

(e)  Colebrooke  says  that  according  to  the  Mit&kshar&,  though  th© 
mother's  consent  may  perhaps  be  essential  to  the  gift,  it  is  not  to  the 
taking  of  a  son  in  adoption.  Mit.  Chap.  I.  Sec.  XL  para.  9,  note. 
See  below,  Sec.  V,  as  to  the  gift. 

(/)  2  Borr.  R.  at  p.  102. 

(g)  Steele,  L.  C.  385,  386.  The  consent  may  be  a  necessary  restric- 
tion when  a  minor  proposes  to  adopt— -especially  the  consent  of  his 
parents. 
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near  relatives  must  be  asked,  (a)  but  it  is  not  provided  that 
their  disapproval  shall  invalidate  the  adoption,  (b)  They 
must  be  invited  to  take  part  in  the  ceremony,  and  a  son  of 
a  brother  or  other  near  relative  is  to  be  chosen  by  pre- 
ference, but  these  obligations  are  of  a  simply  religious 
character. 

A.  4  3.— PUPILLAGE. 
The  sanction  of  the  Court  of  Wards  is  necessary  to  an 
adoption  by  a  minor  under  its  care,  (c)  Act  XX.  of  1864 
makes  no  provision  on  this  subject.  It  provides  for  the 
guardianship  of  a  minor's  person  and  the  administration  of 
his  estate,  but  does  not  declare  him  generally  incapable  of 
jural  acts.  In  the  Bombay  presidency  therefore  a  boy  under 
guardianship,  but  capable  of  religious  acts,  may  possibly 
adopt  or  marry,  though  he  may  not  deal  with  his  property,  (f/) 


A.  4.  4.— CONSENT  OR  ACQUIESCENCE  OF  THE 
SOVEREIGN. 
''The  writing  of  documents  is  insignificant  (not  essential). 
The  Sastras  do  not  require  the  permission  of  Government  to 
be  obtained  for  an  adoption."  (e)  But  "  they  enjoin  that  a 
proposed  adoption  should  be  notified  to  the  Goveniment."  (/ ) 
"  The  object  of  applying  to  Government  is  that  it  may  con- 
tinue to  the  adopted  son  Watans,  &c.,  held  from  it.  When 
the  seat  of  Government  is  distant  intimation  may  be  made 
to  the  local  oflScer."  (g)  Even  notice  to  the  ruling  power  is 
not  necessary  to  validate  an  adoption,  {//)  but  it  is  so  usual 

(a)  Steele,  L.C.  183,385. 
(h)  Steele,  L.  C.  45. 
(c)  See  above,  Sec.  IIL  A.  1.  5,  p.  947. 
{d)  See  above,  A.  1.  5';  and  below,  B.  8, 
(e)  MS.  1675. 
(/)  MS.  1677,  1683. 
(g)  MS.  1711  ;  2  Str.  H.  L.  87. 

(A)  Sutroogiin  Sutjmthj  Y.  Sabitra  Dye,  2  Knapp,  p.  2^7;  S.  C.  5 
C.  W.  R.  P.  C.  109. 
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that  an  omission  of  it  in  an  important  case  casts  suspicion  on 
the  transaction.  A  want  of  sanction  by  the  ruling  power  is 
not  sufficient  to  invalidate  adoption  duly  made  with  sufficient 
ceremonies,  (a)  The  sanction  of  the  ruling  power  to  an  adop- 
tion  by  a  Kulkarni  or  his  widow,  or  by  a  coparcener  in  KnU 
karniship  or  his  widow,  is  not  necessary  to  give  it  validity,  nor 
has  Government  a  right  to  prohibit  or  otherwise  intervene 
in  such  adoption.  (6) 

/  In  several  cases  it  seems  to  have  been  supposed  that  tie 
sanction  of  the  Government  was  necessary  to  an  adoption  by 
a  widow  where  it  would  not  have  been  essential  to  an  adop- 
tion by  her  deceased  husband,  (c)  The  authorities  however 
on  which  the  widow's  power  rests  impose  no  such  condition 
on  its  exercise. 

Bombay  Act  II.  of  1863,  Sec.  6,  CI.  2,  as  to  the  non- 
recognition  of  adoption  by  a  Court  relates  only  to  a  question 
of  assessability  of  land  when  raised  between  Government 
and  the  claimant  by  adoption,  {d)  It  is  not  intended  to  re- 
gulate the  enjoyment  of  an  estate  as  amongst  the  heirs  of 
the  original  grantee. 

THE  CAPACITY  TO  ADOPT  AND  ITS  EXERCISE. 

B.— ADOPTION  BY  FEMALES. 

B.  1.— NO  ADOPTION  BY  A  MAIDEN. 

The  Hindfl  law  imposes  on  parents  the  duty  of  getting 

their  daughters   married.     It    does  not    contemplate  chil- 

dren  as  necessary  to  women  on  their  own  account,  (ft)  Even     | 

(a)  Bhaskar  Buchajee  v.  Nairoo  Bagonath,  Bom.  SeL  R.  25. 

(6)  Ramachandra  Vasudev  v.  Nanaji  Timaji,  7  Bom.  H.  C.  R.  26  A. 
C.  J. ;  Sree  Bnjbhookunjee  Maharaj  v.  Sree  Gokooloofsa<)jee  Maharaja 
1  Borr.  181,  202  (2nd  Ed.)  ;  Narhar  Govind  v.  Narayan  Vithal,  I.  L. 
R.  1  Bom.  607 ;  Huebutrao  Mankur  v.  Govinrao  Mmikur,  2  Borr.  75, 
83  (2nd  Ed.) ;  Alanh  ManjaH  v.  Fakir  Chand,  5  C.  S.  D.  A.  R.  3o6. 

(c)  See  below,  B.  3.  36. 

(d)  Vasudeo  Anant  v.  BamkHshna,  I.  L.  R.  2  Bom.  529. 
(^)  Si^e  above,  p.  873  ;  below,  B  3.  13. 
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a  married  woman  or  a  widow  adopts  only  for  her  hasband, 
and  herself  takes  but  an  incidental  benefit  save  under  the 
exceptional  custom  allowing  a  kritrima  adoption  to  the 
woman  alone  in  Maithila.  For  the  unmarried  woman  there 
is  no  adoption  ;  nor  in  strictness  for  any  woman  except  to 
her  husband. 

B.  2.-AD0PTI0N  BY  A  WIFE. 
A  wife  only  can  receive  authority  to  adopt  (a)  either  as  wife 
or  as  widow.  She  can  adopt  only  as  the  representative  of 
her  husband^  and  under  a  real  or  assumed  authority  from 
him.  This  is  generally  admitted^  (b)  and  is  established 
by  the  following  cases. 

B.  2.  1— ADOPTION  BY  A  WIFE  UNDER  EXPRESS 
DELEGATION. 

In  Thakoo  Baee  Bhide  v.  Buma  Baee  Bhide  (c)  the  Sastris 
quote  from  Vasishtba — "  A  husband's  commands  to  adopt 
are  required  for  a  married  woman,  but  for  a  widow  to  adopt 
without  such  command  the  permission  of  the  father,  or  if  he 
be  not  alive  then  of  the  (jndti)  relatives  must  be  obtained.^' 

The  express  authority  of  her  husband  is  indispensable,  if 
a  wife  adopts  in  his  lifetime,  in  the  Bombay  Presidency,  (d) 

B.  2.  2.— IMPLIED  DELEGATION. 
This  arises  in  such  cases  as  those  of  a  husband  beginning 
the  ceremonies  of  adoption  with  the  participation  of  his  wife. 
In  the  event  of  his  becoming  helpless  she  may  complete  the 
adoption.  Any  unequivocal  indication  of  his  assent  would 
probably  be  taken  as  equivalent  to  an  express  command. 
This  may  be  gathered  from  the  cases  in  the  next  sub-section. 

(a)  Bhagvdndds  v.  Rdjmdl,  10  Bom.  H.  C.  R.  241. 

(b)  See  Ramji  v.  Ghawau,  I.  L.  R.  6  Bom.  at  p.  501. 

(c)  2  Boi  r.  R.  at  p.  492. 

(d)  Narayan  v.  Nana,  7  Bom.  H.  C  R.  A.  C.  J.  153,  174 ;  Bayabai 
V.  Bala  Venkatesh,  7  Bom.  H.  C  R.  App.  i. ;  Raiigubai  v.  Bhagirthibai, 
I.  L.  R.  2  Bom.  at  p.  380;  Ramji  v.  Ghamau,  I.  L.  R.  6  Bom.  498. 
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B.  2.  3.— CONDITIONS  OF  EFFECTIVE  DELEGATION. 

The  husband  directing  his  wife  to  adopt  must  be  in  a  con- 
dition  with  regard  to  freedom  from  loathsome  disease,  such 
that  he  could  himself  adopt.  So  also  as  to  his  relations  to  his 
caste.  Id  case  of  insanity  his  assent  or  command  is  assum- 
ed by  the  rules  of  several  castes,  his  place  being  taken  by 
the  kinsmen  in  controlling  the  choice  made  by  the  wife,  (a) 

A  husband  may  authorize  his  wife  to  adopt  a  particular 
child,  named  by  him,  or  a  child  selected  by  her.  (6) 


B./3.— ADOPTION  BY  A  WIDOW. 

"  The  permission  expressed  or  implied  of  her  deceased  hus- 
band is  requisite  to  enable  a  widow  to  adopt.  An  implied 
permission  arises  from  a  known  intention  of  the  deceased  to 
adopt.  Failing  this  she  must  obtain  the  permission  of  her 
father-in-law  or  other  relative .^^(c)  This  permission  is  merely 
substitutive  in  default  of  any  intimation  by  the  deceased 
husband  of  his  wishes.  When  he  has  clearly  signified  his 
wishes,  these  prevail  over  the  wishes  either  of  the  widow  or 
of  the  relatives,  as  shown  farther  on. 

The  husband's  sanction  must  have  been  given,  accord- 
ing to  the  Mit&kshanl,  as  understood  by  Colebrooke,  (d)  be- 
cause otherwise  the  adoption  could  not  benefit  him.  But 
Colebrooke  says  the  sanction  may  be  replaced  by  that  of  the 
husband's  kindred,  (e)  Ellis  thinks  that  the  prior  assent  of 
the  husband  may  not  be  necessary  amongst  Sudras  ;  but  it 
must  be  either  expressed  or  presumed. 

The  capacity  of  a  widow  to  adopt  must  thus,  like  that  of  a 
wife,  be  drawn  from  a  real  or  an  assumed  authorization  on  the 
part  of  the  husband.     If  he  has  intimated  a  wish  that  there 

(a)  Steele,  L.  C.  43,  182. 

(6)  Veerajyermal  Plllay  v.  Nayrain  Pillay,  1  Sfcr.  R.  91 ;  Ry  Seva- 
gamy  Nachiar  v.  Heraniah  Gurhali,  1  Mad.  S.  D.  A.  Dec.  101. 
(c)  MS.  1662. 

{d)  2  Str.  H.  L.  91 ;  so  Ellis,  ib. 
(e)  Ih.  and  Mit.  Chap.  I,  Sec.  XI.  p.  9,  notes. 
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shoold  be  no  adoption  none  can  be  made,  (a)  If  ho  has 
left  no  direction  at  all,  there  can,  according  to  the  Bengal 
law,  be  no  adoption.  According  to  the  law  of  Bombay  his 
assent  may,  in  such  a  case,  be  assumed ;  but  the  widow's 
choice  is  controlled  by  the  kinsmen,  at  least  in  a  united 
family.  (6)  The  consent  or  authority  of  the  husband  has  been 
pronounced  indispensable  to  an  adoption  by  a  widow  after 
his  decease,  in  Bengal,  (c)  in  the  N.  W.  Provinces,  (d)  and 
in  Madras,  (e)  but  in  Madras  it  may  now  be  replaced  by 
the  assent  of  the  undivided  members  of  the  husband's  family, 
as  in  Bombay.  (/) 

A  widow  in  Bengal  on  the  other  hand  cannot  adopt  without 
her  husband's  consent,  even  though  his  heirs  consent  to  the 
adoption,  {g) 

(a)  The  Collector  of  Madura's  case,  12  M.  T,  A.  at  p.  443;  BayabaiY. 
Bdla  Venktesh,  7  Bom.  H.  C  R.  at  pp.  xvii.  ss.  App. 

{b)  Bdmji  v.  Ghamau,  I.  L.  R.  6  Bom.  at  pp.  502,  503  ;  Collector  of 
Madura's  case,  12  M.  I.  A.  397,  442. 

(c)  Mitsst.  Tara  Munee  Divia  v.  Dev  Narayan  et  al,  3  C.  S.  D.  A.  R. 
387;  Huradhun  Mookurjia  v.  Muthm^anath  Mookiirjia,  4  M.  I.  A.  144 ; 
S.  C.  7  C.  W.  R.  71  P.  C. ;  Sutroogun  Sutputtee  v.  SavUra  Dye, 
2Knapp,  p.  287 ;  S.  C.  5.  0.  W.  R.  P.  C.  109  ;  MussL  Bhoobun  Moye, 
DebiaY.  Ramkiehore  Acharjee,  10  M.  I.  A.  279  ;  S.  C.  3  C.  W.  R.  15 
P.  C. ;  Juggodumba  Debea  v.  Moneruih  Mookerjea,  C.  S.  D.  A.  R.  for 
1858,  p.  831? ;  Soorodhunnee  Debea  v.  Doorgapersad  Boy,  0.  S.  D. 
A.  R.  for  1858,  p.  995 ;  Jummoona  Dasya  v.  Bamasoondari  D.,  I.  L.  R. 
1  Cal.  289;  MtLSst  Sheboo  Koeree  Y.Joogun  Singh,  8  C.  W.  R.  p.  155 
(a  case  of  Kritrima  adoption).  Seethe  Datt.  Mim.  Sec.  I.  para.  15; 
Colebrooke's  Digest,  Bk.  V.  T.  273  ;  2  Str.  H.  L.  84,  92, 96 ;  1  Macn.  H. 
L.  66;  2  Macn.  H.  L.  175, 182, 189;  Macn.  Con.  H.  L.  125,  155, 158. 

{d)  R.  Haimun  ChuU  Singh  v.  Koomer  Qunsheam  Sing,  2  Knapp,  203 ; 
S.  C.  5  0.  W.  R.  P.  C.  69  ;  Thakur  Oomrao  Singh  v.  Tha  Mahtab 
Koonwar,  2  Agra  Rep.  103;  Jairam  Dhama  v.  Musan  Dhama,  5  C.  S. 
D.  A.  R.  3. 

(e)  Veerapermal  PUlay  y.  Narrain  Pillay,  1  Str.  R.  91. 

(/)  Shri  Raghunadha  y,  Shri  Brozo  Kishore,  L.  R.  3  J.  A  154,  191. 

(^)  Roja  Shumshere  Mull  v  Ranee  Dilraj  Konwar,  2  C  S.  D.  A.  R. 
169. 
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Similarly  an  adoption  by  a  widow  was  set  aside  for  want  of 
proof  of  authority  for  the  adoption  given  by  her  husband,  (a) 
in  the  N.  W,  Provinces.  Adoption,  without  the  husband's 
authority,  gives  to  the  adoptee,  before  or  after  the  widow's 
death,  no  right  to  property  inherited  by  her  from  her  hus- 
band, (b)  where  this  law  prevails, 

A  son  having  died  before  his  father,  no  custom  of  the 
family  was  shown  to  exist  such  that  a  widow  could  adopt 
a  son  under  authority  of  her  father-in-law.  (c)  The  adoption 
was  therefore  pronounced  void. 

The  rule  however  as  to  an  express  authority  is,  as  the 
Judicial  Committee  have  shown,  less  exacting  than  the 
Dattaka  Mtmamsa  declares,  (d) 

The  existence  of  brothers  is  not  an  obstacle  to  adoption 
under  an  authority  from  a  deceased  husband,  (e)  A  Hindll 
may  execute  an  instrument  giving  authority  to  adopt 
when  he  has  attained  the  ordinary  age  of  discretion.  (/) 
This  the  Judicial  Committee  seem  to  have  considered  the 
age  of  majority  by  law,  which  would  now  be  eighteen 
years,  (g)  But  if  the  capacity  to  give  authority  arises  at  the 
same  time  with  the  capacity  to  adopt,  that  would  by  some 

(a)  Musst.  Thakm-ain  v.  MohunLall,  N.  W.  P.  S.  D.  R.  N.  S.  Pt.  L 
1863,  p.  352. 

(b)  Chowdry  F adorn  Singh  v.  Koer  Udaya  Siyigh,  12  C.  W.  R.  P. 
C.  1 ;  S.  C.  2  Beng.  L.  R.  101,  P.  C. ;  S.  C.  12  M.'  I.  A.  350  ;  MussL 
Oodey  Koowm  v.  Mvsat  Ladoo,  15  C.  W.  R.  16  P.  C. 

(c)  MusaU  Qhylannee  v.  Nirpal  Singh,  8  N.  W.  P.  S.  D.  R.  N.  S. 
1853,  p.  174  ;  see  Bhagvandds  v.  Rdjmal,  10  Bom.  H.  C.  R.  241. 

{d)  See  below,  B.  3.  1. 

(e)  2  Macn.  H.  L.  p.  180  (Chap.  VI.  Case  5) ;  Sn  Raghunada's  case, 
supra,  p.  959  note  (/J  ;  below,  B.  3.  1. 

(/)  Jamooiia  Dasya  v.  Bamaeoonderai  Dasya  Chowdhrani,  L.  R.  3 
I.  A.  72,  78. 

(</)  Act  IX.  of  1875,  See.  3.  The  Act  does  not  however  afiEect  adop- 
tion, 6ce  Sec.  2. 
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HindA  lawyers  be  fixed  at  the  age  when  religious  ceremonies 
iD  general  can  be  fully  performed,  (a) 

It  seems  that  a  state  of  indivision  between  a  son  and  his 
father  does  not  affect  the  validity  of  an  authority  given  by 
the  former.  In  the  case  of  Oohind  Soondaree  Debia  v.  Jug- 
godumba  Debiu  (6)  the  suit  was  on  behalf  of  a  son  adopted 
on  an  alleged  authority  from  a  husband  who  had  died  nino 
years  before  his  father.  The  authority  was  discredited,  but 
the  discussion  shows  that  the  Court  thought  that  if  genuine 
it  would  be  valid.  This  haa  an  important  bearing  on  the 
right  of  the  widow,  where,  as  in  Bombay,  the  assent  of  the 
deceased  husband  is  presumed. 

B.  3.  1— ADOPTION  BY  A  WIDOW  UNDER  EXPRESS 
AUTHORITY  GIVEN  BY  ACT  INTER  VIVOS. 

An  adoption  thus  authorized  needs  no  sanction  by  the 
relatives,  (c)  A  widow  may  adopt  with  the  consent  of  her 
husband  obtained  before  his  decease  or  with  that  of  his  rela- 
tions thereafter,    {d) 

An  authority  to  adopt  under  the  husband's  hand,  thouf|;h 
not  complete  as  a  testamentary  disposition,  is  yet  evidence 
of  a  declaration  of  fact,  (e) 

Even  in  the  case  of  the  husband's  long  absence  it  was 
said  by  the  castes  in  Poena  and  Khandesh  that  a  wife  could 
adopt  only  with  the  written  authority  of  her  husband.     If 

(a)  See  Eajendro  Narain  Lakoreev.  Saroda  Sundaree  Dabect  15  0.  W. 
R.  543.  The  attempt  to  postpone  the  son's  capacity  beyond  his 
attainment  of  majority  approved  in  B.  Hiiroosoondery  v.  Coomav 
Kristonathj  1  Fult.  393,  would  not  now  be  sustained. 

{b)  3  C.  W.  R.  66  ;  S.  C.  15  ib.  5  Pr.  Co. 

(c)  See  Bhasker  BJmchajee  v.  Naroo  Ragooiuith,  Bom.  Sel.  R.  p.  24 
(1st  Ed.)  ;  above,  B.  3. 

(d)  Ry  Sevagamy  Nachlary.  Ueraniah  Gurbah,  1  Mad.  S.  D.  A.  U. 
101  ;  Arundadi  Ummal  v.  Kupumall,  S  Mi\d.  R,  G.K2S^;  Collrcfor  of 
Madura  v.  Muhi  Ramalinga  Saihvimtty,  1  Beng.  L.  R.  1  P.  C.  ;  S  ('. 
12  M.  I.  A.  397 ;  S.  C.  2  Mad.  H.  C.  R.  206. 

(c)  Brojo  Ktshorce  Dasuce  for  Radhnnath  v.  Sreeti'dh  Bosc  for  Judo- 
Mth  ;  8  C.  W.  R.  2  tl  ;  S.  C  9  0.  W.  R.  463. 
121  H 
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the  absence  was  so  prolonged  as  to  raise  a  presumption  of 
death  the  wife  might  adopt  as  a  widow,  (a) 

Amongst  the  Poena  Brfthmans  a  widow,  it  was  said,  must 
have  her  hnsband's  order,  and  must  also  consult  his  kinsmen. 
In  other  castes  it  was  said  the  consent  of  the  relatives  and  of 
the  caste,  in  some  that  the  consent  of  the  relatives  alone,  would 
supply  the  place  of  the  husband's  order.  (6)  The  leading  doc- 
trines on  the  widow's  substitutionary  power  of  adoption  have 
been  thus  stated  by  the  Judicial  Committee  : — ''  Mr.  Cole* 
brockets  note  on  the  Mitakshara  (Chap.  I.  Sec.  XI.  Art.  9), 
which  has  been  much  discussed,  clearly  involves  three  pro- 
positions— First,  that  the  widow's  power  to  receive  a  son  in 
adoption,  subject  to  some  conditions,  is  now  admitted  by  all 
the  schools  of  Hind&  law  except  that  of  Maithila  ;  second,  that 
the  Bengal  (or  Gaura)  school  insists  that  the  widow  must  have 
the  formal  permission  of  her  husband  in  his  lifetime;  third, 
that  some  at  least  of  the  other  schools  admit  the   adoption 
to  be  valid,  if  made  by  the  widow   with   the   assent  of  her 
husband's  kindred.  The  first  two  propositions  are  admitted ; 
but  it  has  been  argued  for  the  appellants  that  on  the  true 
construction  of  this  note,  Mr.  Colebrooke's  authority  for  the 
last  proposition  is  limited  to  the  Mahratta  school,  in  which 
the  treatise  called  the  '  MayAkha '  is  the  predominant  autho- 
rity.    Balam  Bhatta,  however,  whom  he  cites  as  an  authority 
for  a  power  of  adoption  in  the  widow,  wider  even  than  that 
expressed  in  the  third  proposition,  was  a  commencator  of  the 
Benares  school.     And  the  several  notes  of  Mr.  Colebrooke 
at  pp.  92,  96,  and  115  of  the  second  volume  of  Strangers 
HindA   Law  seem  to  their  Lordships  to   show   conclusively 
that  he    considered   the  doctrine    embodied    in   the  third 
proposition  to  be  common  to  the  followers  of  the  Mit&kshar& 
in  the  Benares  as  well  as  in  the  Mahratta-  school,  and  as 

[a)  Steele,  L.  C.  187.     A  written  authority  does  not  seem  legally 
indispensable,  8ee  beloiv. 

(&)  Steele,  L.  C.  47  187. 
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SQch  to  be  receivable  as  the  law  enTrent  in  the  Zillah  Viz&- 
gapatam,  which  lies  within  the  Northern  or  Andra  Division 
of  the  Dravada  Country/' 

"Again  Sir  Thomas  Strangers  statement  of  the  law  in  his 
work,  Vol.  I,  p.  79,  is  clear  and  nnambiguous.  He  says : 
'Equally  loose  is  the  reason  alleged  against  adoption  by  a 
widow^  since  the  assent  of  the  husband  may  be  given^  to 
take  effect  (like  a  will)  after  his  death ;  and  according  to  the 
doctrine  of  the  Benares  and  Maharashtra  schools^  prevailing 
in  the  Peninsula^  it  may  be  supplied  by  that  of  his  kindred, 
her  natural  guardians  ;  but  it  is  otherwise  by  the  law  that 
governs  the  Bengal  Provinces/'  (a) 

According^  to  the  Benares  (Mit&ksharft)  law  it  was  said 
that  the  authority  of  a  hiisband  to  a  widow  for  adoption 
coald  not  be  replaced  by  that  of  his  heirs  after  his  death.  (6) 
The  Dattaka  Mlm^qasll,  the  Pandits  deeiared,  prevailed  over 
the  works  which  allow  a  substitutive  authority,  (c)  Mac- 
nagbten  held  the  same  view  ;  but  Colebrooka  maintained  the 
sufficiency  of  the  kinsmen's  sanction,  and  his  doctrine  was 
approved  by  the  Judicial  Committee  in  the  Collector  of 
Uadura^a  case.(d)t 

There  is  no  stereotyped  form  of  authority  to  adopt,  (e)  It 
may  be  given  either  orally  or  in  writing.  (/). 

A  deed,  containing^  no  words  of  devise,  nor  intended  by 
testator  to  contain  any  disposition  of  his  estate,  except  so 

(a)  The  CoUector  of  Madwra  v.  Muttoo  Ramalinga  Sathupatty,  12 
M.  I.  A.  pp.  432-33. 

(6)  Eaja  Shumshere  MuU  v.  Banee  Dilraj  Koonwwr,  Z  C.  S.  D.  A. 
R.169. 

(c)  iS^6  Datt.  Mtm.  Sec.  I.  para.  16;  Ylra^litrodaya^  Transl.  p. 
116. 

((i)12M.  I.  A.atp.432. 

(«)  Pritima  Soondaree  Chowdrain  v..  Anund  Coomar  Chowdhry, 
6C.W.U  133  0.  K 

(/)  2  Str.  H.  L.  95,  96  ;  Gudadhur  Pershad  Tewaree  t.  Soondur 
Komaree  Debea,  4  C.  W.  R.  116  Pr.  Co. 
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ts  that  results  from  adoption  of  a  son  under  it,  is  only  a 
I  of  permission  to  adopt,  and  not  of  a  testamentary 
acter.  (a) 

efects  in  evidence  relating  to  the  execution  of  a  deed 
lorizing  adoption  are  less  material  than  as  to  the  dis- 
tion  of  a  property  by  will,  (b) 

3.  2— ADOPTION  BY  WIDOW  UNDER  AUTHORITY 
GIVEN  BY  WILL. 

will  giving  power  to  adopt  is  suflScient  authority,  (c) 

will  of  a  childless  HindA,  giving  power  to  adopt,  though 
Dsed  to  the  interests  of  the  widow  or  of  the  next  rever- 
ary  heirs  of  the  testator,  is  not  inofficious,  (d) 

permission  given  for  adoption  of  a  boy  as  co-heir  with  a 
cannot  be  converted  into  one  for  adoption  after  the  death 
le  natural  son.  (e)     It  is  really  void  from  the  first.  (/) 


B.  3.  3.— POSITIVE  COMMAND  TO  ADOPT. 
Then  a  husband  has  given  a  positive  command,  the 
Dw*s  capacity  to  adopt  appears  in  its  strongest  form  as  op- 
»d  to  the  wishes  or  interests  of  the  kinsmen  who  will  be 
3ted  by  the  adoption,  (g)  The  only  question  that  can  be 
3d  in  such  a  case  is  that  of  whether  adoption  is  compul- 
'.  The  duty  does  not  seem  to  be  doubted,  but  in  recent 
5S  it  has  come  to  be  regarded  as  one  that  the  Courts  can- 
properly  enforce  or  at    least   not   within   any   particular 

)  Musst.  Bhoobyn  Moyee  Dcbia  v.  Ramkishore  Achatjee,  10  M.  I. 
79;  S.  C.  8C,  W.  R.  15  P.O. 

)  Jumoona  Daesya  v.  Bamasoondan  Dassya,  25  C.  W.  R.  235; 
.  L.  R.  3  I.  A.  p.  72. 

Sayamalal  Duit  v.  Soudamini  Dasi,  5  Beng.  L.  R.  362. 
I  S.  M.  Sarroda  Dossee  v.  Tin  Cowry  Naiidy,  1  Hydf^  R.  223. 
I  Joy  Chundro  Race  v.  Bhyi-ub   Chundro  Bate,   C.    S.    D.  A.   R. 
I.  p.  461. 

)  Sec  Padma  Coomarl  Dehca  v.  Court  of  Wards,  L.  R.  8  I.  A.  229; 
B.  J>.  3.  below. 
)  St^c  above,  B.  3  and  ^.  1. 
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time,  (a)  A  widow  directed  by  her  deceased  husband  to  adopt 
is  bound  to  give  eflTect  to  his  wishes  before  she  can  claim 
under  the  deed  of  permission  framed  chiefly  for  the  benefit 
of  the  son  she  may  adopt,  (b) 

A  direction  cannot  be  carried  out  contrary  to  the  law,  as 
ex.  gr,  while  a  son  of  the  husband  is  living,  (c) 

B.  3.  4.—CH0ICE  PRESCRIBED. 

It  is  common  for  a  husband  authorizing  an  adoption  to 
specify  the  child  he  wishes  to  be  taken,  (d)  Should  that 
child  die  or  be  refused  by  his  parents  the  authority  would 
still  be  held,  at  least  in  Bombay,  to  warrant  the  adoption  of 
another  child  unless  indeed  he  had  said  "such  a  child  and 
no  other.''  The  presumption  is  that  he  desired  an  adoption, 
and  by  specifying  the  object  merely  indicated  a  preference. 
"Whether  the  same  rule  would  prevail  in  Bengal  may  be 
doubtful,  as  the  presumption  there  is  against  an  authority 
not  clearly  given. 

A  Hindfl  by  will  expresses  a  wish  that  his  wife,  after  his 
death,  should  adopt  the  second  son  of  a  person,  who  had 
only  one  son  born  and  alive  at  testator's  death.  The  widow 
is  not  bound  to  wait  indefinitely  till  the  person  begets  a 
second  son,  but  may  adopt  a  boy  of  her  own  choice  under 
the  power,  (e) 

When  a  husband  authorizes  the  adoption  of  a  particular 
boy  named  by  him,  his  widow  or  any  of  his  widows  (if  there 
are  more  than  one)  cannot  adopt  any  other  boy  so  long  as 
the  boy  thus  designated  is  alive.  (/) 

(a)  See  above,  pp.  903,  904 ;  and  below,  Omission  of  Adoption. 
(6)  Musst.  Subudra  Chowdryen  v.   Qoluknath  Chowdry,  7  C.  S.  D. 
A.  R.  143.  See  above,  p.  903;  and  below  B.  3.  15  ;  B.  3.  37. 

(c)  2  Macn.  H.  L.  p.  199  (Chap.  VI.  Ca.  19) ;  Bhoobun  Moyee'a 
case,  10  M.  I.  A.  279. 

(d)  See  above,  p.  904. 

(e)  Veerapermal  Pillay  v.  Narrain  Fillay,  1  Str.  R.  91.  See  above,  p. 
^M,  Note  {b), 

(/)  Bamchandra  v.  Bapu  Khandn,  Bom.  H.  C.  P.  J.  1877,  p.  42. 
We  may  add  "  and  not  given  in  adoption."     See  below,  Sees.  IV.  V. 
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When  authority  has  been  given  to  a  widow  to  adopt  the 
son  of  a  particular  person  it  is  exhausted  by  his  adoption. 
If  he  die  it  will  not  warrant  another  adoption  to  replace 
him.  (a) 

B.  3.  5.— AUTHORITY  GIVING  QUALIFIED  DISCRETION. 
The  husband  sometimes  defines  the  class  out  of  which 
the  adopted  son  is  to  be  taken^  and  failing  such^  names 
another  class  without  prescribing  the  individual  to  be  adopt- 
ed. The  same  principles  of  construction  would  probably  be 
applied  in  this  as  in  the  last  case. 

An  instance  of  a  qualified  discretion  is  to  be  found  in  the 
deed  of  permission  given  in  Mtusst.  Bhoobun  Moyee  Debia's 
case.  (&)  In  this  the  selection  of  a  son  is  directed  to  be 
made  by  preference  from  the  executant's  own  gotra,  but 
alternatively  from  another  gotra. 


B.  3.  6.— AUTHORITY  GIVING  COMPLETE  DISCRETION 
AS  TO  PERSON. 

This  is  probably  the  most  common  form,  and  it  has  been 
held  that  under  it  the  widow  has  a  large  discretion — or  even 
an  unlimited  one — ^as  to  whom  she  will  adopt  or  whether  she 
will  adopt  at  all.  (c) 

Such  an  unfettered  discretion  as  to  the  boy  to  be  adopted 
was  granted  by  the  Anumati  patra,  or  authority  executed  by 
the  husband  in  the  case  of  Kashee  Cliundree  Mustofee.  (d) 
This  is  the  case  most  analogous  to  the  assumed  permission 
under  which  a  widow  adopts  in  Bombay. 

(a)  Pumtanand  BhuUaeharuj  v.  Oomakunt  Lahoree  wtd  others,  4 
C.  S.  D.  A.  R.  318;  QourNath  Choudhree  v.  Anopooma  Choudkoarain, 
C.  S.  D.  A.  R.  for  1852,  p.  332. 

(5)  10  M.  I.  A.  at  p.  281.  The  same  permission  is  conditional  on 
the  death  of  the  son  by  birth,  and  provides  for  sacoessive  adoptions. 

(c)  See  above,  pp.  903,  904. 

(i)  C.  S.  D.  A.  Part  1. 13  Summ.  Cases.  The  widow,  it  was  directed, 
was  to  adopt  on  attaining  maturity. 
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B.  3.  7.— AUTHORITY  TO  ADOPT  WITH  COMPLETE 
DISCRETION  AS  TO  EXERCISE  OF  THE  POWER. 

When  a  mere  permission  is  given  to  adopts  should  the 
widow  think  fit,  the  authority  is  complete,  but  according  to 
the  cases  no  obligation  rests  on  the  widow  beyond  the  reli- 
gious one  to  further  her  husband's  welfare  in  the  other 
world,  (a) 

B.  3.  8.-C0NDITI0NAL  AUTHORITY. 

According  to  the  HindA  law,  a  widow  who  has  received 
from  her  deceased  husband  an  express  power  to  adopt  a  son 
in  the  event  of  his  natural-bom  son  dying  under  age  and 
nnmarried,  may,  on  the  happening  of  that  event,  make  a 
valid  adoption. 

Thus  an  authority  to  adopt,  in  case  the  son  dies,  is  valid,  it 
was  held,  according  to  the  law  of  Bengal,  (b)  but  a  contrary 
decision  was  arrived  at  in  Madras,  (c)  Without  special 
power  for  a  second  adoption  a  widow  cannot  adopt  a  second 
son  upon  the  death  of  a  son  first  adopted,  (d) 

In  Purmanand  Bhuttacharaj  v.  Oomakunt  (e)  the  authority 
was  an  alternative  one  between  a  boy  named,  and  a  Brslhman 
boy  in  case  there  was  a  bar  to  the  adoption  of  the  former, 
and  the  widow  having  adopted  a  boy  under  the  power,  the 
boy  died.  She  then  adopted  another  boy,  not  coming  within 
the  above  description,  and  the  adoption  was  held  illegal  as 
there  was  no  sanction  for  the  second  adoption. 

(a)  See  2  Str.  H.  L.  97. 

{b)  MuBBt.  Solukhna  v.  Eamdolal  Pande  et  at,  1.  C.  S.  D.  A.  R.  324. 

(c)  PootumaU  v.  Goolam  Buasool,  M.  S.  D.  A.  R.  for  1854,  p.  47. 

(d)  Gcnminaih  Chowdkree  v.  Anapooma  Chowdhrcin^  C.  S.  D.  A. 
K.  1852,  p.  332  ;  Pwmanand  Bhuttacharaj  v,  Oomakunt,  4  C.  S.  D.  A. 
R.  318 ;  Sreemutty  Doase  v.  Taracham  Coondoo,  I  Bourke,  48. 

{e)  4  C.  S.  D.  A.  R.  318.  The  precise  contingency  specified  mnst 
happen.  Mohundro  Lall  Mookerjee  v.  Rookminey  Dabey,  Coryton's 
R.  42. 
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An  antliority  to  adopt,  in  case  the  son  and  mother  disagree, 
will  not  operate,  (a) 


B.  3.  9.— IMPLIED  AUTHORITY. 

This  arises  when  a  husband  has  begun  an  adoption  but 
has  been  prevented  from  completing  it  by  death.  In  Bombay 
any  distinct  intimation  of  his  wish  for  an  adoption  would 
probably  be  held  sufficient  to  support  an  adoption  proper  in 
itself,  but  the  kinsmen  have  still  a  right,  in  an  undivided 
family,  to  a  controlling  voice  as  to  the  choice  of  the  boy  to 
be  adopted.  (6) 

The  adoption  of  a  brother  was  begun  by  a  husband,  and 
completed  by  the  widows.  The  widows  were  not  permitted 
to  question  the  adoption,  nor  the  right  of  the  adopted  son 
to  adopt  his  nephew  as  his  heir  after  his  death,  {c) 


B.  3.  11.— ADOPTION  BY  A  WIDOW— AUTHORITY  EXCLUD- 
ED BY  PROHIBITION  OR  DISSENT  OF  THE  HUSBAND. 
EXPRESS  PROHIBITION. 

The  Judicial  Committee  recognizing  the  substitutionary 
character  of  the  widow's  function  in  adopting  a  son  have 
declared  her  exercise  of  it  impossible  whenever  a  prohibition 
was  to  be  gathered  from  the  husband's  language  or  conduct. 

*^Itafipears  to  their  Lordships  that,  inasmuch  as  the 
authorities  in  favour  of  the  widow's  power  to  adopt  with  the 
assent  of  her  husband's  kinsmen  proceed  in  a  great  measure 

(a)  Mu88t.  Solukhna  v.  Ramdolal  Pande  et  al,  1  C.  S.  D.  A.  R.  324- 
Conditional  grants  are  not  favoured  by  HindQ  law,  and  here  the  con- 
tingency provided  for  is  one  that  should  not  be  anticipated. 

(6)  Eamji  v.  Ghamau,  I.  L.  R.-6  Bom.  498. 

(c)  Ranees  Ratkore  et  al  v.  Q.  Khosal  Sing,  N.  W.  P.  S.  D.  R.  Pt. 
II.  1864,  p.  465.  In  the  cases  quoted  above.  Sec.  III.  A.  2.  1,  p.  952, 
the  widows  proceeded  to  complete  the  adoptions  on  an  implied  autho- 
rity from  their  husbands,  with  whom  they  had  taken  part  in  the 
initial  ceremonies. 
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apon  the  assumption  that  his  assent  to  this  meritorious  act 
is  to  be  implied  wherever  he  has  not  forbidden  it,  so  the 
power  cannot  be  inferred  when  a  prohibition  by  the  husband 
either  has  been  directly  expressed  by  him,  or  can  be  reason- 
ably deduced  from  his  disposition  of  his  property,  or  the 
existence  of  a  direct  line  competent  to  the  full  performance 
of  religious  duties,  or  from  other  circumstances  of  his  family 
which  afford  no  plea  for  a  supersession  of  heirs  on  the 
ground  of  religious  obligation  to  adopt  a  son  in  order  to 
complete  or  fulfil  defective  religious  rites/'  («) 

Fence  where  there  is  a  positive  prohibition  by  the  husband 
a  widow  cannot  adopts  (b)  nor  where  the  husband's  assent 
cannot  be  implied*  (c) 

Such  an  adoption  will  not  affect  his  testamentary  dispo- 
sition ia  &vor  of  his  brother*  [d) 


B.  S.  12.— IMPLIED  PROHIBITION  OR  DISSENT. 
**  The  Mar&th&  School  of  HindA  law  permits  the  widow  to 

adopt provided  [the  husband]  has  neither  said  nor 

done  anything  which  can  be  regarded  as  a  prohibition  to  her 
or  a  refusal  by  himself  when  in  articulo  mortis  to  adopt.*' 

(a)  Collector  of  Madmra  v.  Mootoo  Ramalinga,  12  M.  L  A.  at  p.  443. 
^Although  some  of  the  Mar&th&  Schools  may  use  the  expression 
that  the  widow  may  adopt  without  the  consent  of  the  husband,  this 
means  simply  without  his  express  assent.  The  foundation  underlying 
every  adoption  amongst  Kindtlls  is  the  consent  of  the  husband.  Tho 
only  difference  between  the  Schools  is  that  some  require  that  it 
should  be  express,  and  that  others  are  content  with  an  implied  assent, 
and  are  ready  to  imply  it  if  he  have  neither  said  nor  done  anything 
inconsistent  with  such  an  implication. "  Per  Westropp,  J.,  in 
Bayabai  v.  Bala  Venkatesh,  7  Bom.  H.  0.  R.  xviii.  App. 

(b)  Bayabai  v.  Bala  Vonkatesh,  7  Bom.  H.  C.  R.  App.  i. 

(c)  See  ib. ;  Narayen  v.  Nana,  7  Bom.  H.  C.  R.  173  A.  G.  J. ; 
Bamachandra  v.  Bapu  Khandu,  Bom.  H.  0.  P.  J.  1877,  p.  42.  See  the 
SAstri's  opinion  below,  p.  970  note  (c). 

id)  Janki  Dibeh  v.  Sadasheo  Bai,  1  C.  S.  D.  A.  R.  197. 
122  R 
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There  is  not  any  good  aathority  for  saying  that  any  perBon, 
except  the  widow,  can  adopt  a  son  on  behalf  of  her  hus- 
band, (a)  She  may  adopt  when  her  hnsband  has  not  intimat- 
ed his  dissent,  even  without  the  consent  of  kinsmen,  at  least 
according  to  some  of  the  authorities,  (6)  but  this  is  pro- 
perly limited  in  Bombay  to  the  case  of  a  divided  family,  (c) 
Where  a  husband  writes  to  the  Collector  that  his  daugk* 
ters  are  his  heirs,  this  may  indicate  a  prohibition  on  the  hus- 
band^s  part  to  adoption  by  the  widow  while  the  daughters 
live  or  their  line  continues*  {d) 


B.  3.  13.— ADOPTION  UNDER  AN  ASSUMED  ASSENT 
OF  THE  HUSBAND. 
Prom  the  preceding  cases  it  will  have  been  gathered  that 
authority  from  the  husband  either  express  or  clearly  implied 
enables  a  widow  to  adopt.     On  the  other  hand  his    pro- 

(a)  Per  Westropp,  C.  J.,  in  Bhagwandas  v.  Rajmdl,  10  Bom.  H. 
C.  R.  257.  The  son  becomes  hers,  so  that  she  is  deeply  interested,  as 
well  as  the  continuator  of  her  husband's  existence  for  this  purpose. 

(b)  See  above,  pp.  864,  881. 

(c)  Bamji  v.  Ghamauj  I,  L.  R.  6  Bora,  at  p.  503. 

In  the  case  of  Virubudru  v.  BaQe  Ranee,  Morris  R.  Pt.  II.  p.  1,  a 
question  was  put  to  the  S&stri  of  the  Sadr  Court  as  follows : — 

*'  Can  a  widow  of  the  Nllgar  Br&hman  caste  adopt  a  son  without 
having  obtained  the  permission  of  her  husband  ?  *' 

The  answer  was—**  If  the  husband  forbade  the  adoption  of  a  son, 
the  widow  could  not  adopt ;  but  if  he  did  not  prohibit  it,  it  must  be 
und^stood  that  he  assented  to  it.  For  it  is  commanded  in  the 
Sh&str  that  a  person  who  has  no  male  issue  must  adopt  a  son,  and 
if  the  widow  adopted  under  such  circumstances,  in  the  way  required 
by  the  Sh&str,  her  act  would  be  valid.  Some  law-books  deny  this 
right  to  the  widow,  but  the  greater  number  allow  it.  To  give 
publicity  to  the  adoption,  it  should  be  made  known  to  the  ruler, 
though  if  this  was  not  done  the  adoption  would  not  be  invalid,  if 
otherwise  in  accordance  with  the  Sh&str."  See  also  Abajee  Dinhur  v. 
Gungadhur  Vastideo,  3  Morr.  R.  420. 

"(d)  Collector  of  Madura  v.  Mutu  Ramalinga  SatherpaUy,  10  C. 
W.  R.  17  P.  C. ;  S.  C.l  Beng.  L.  R.  1  P.  0.  *;  12  M.  I.  A,  397  ;  2 
Mad.  H.  C.  R.  206. 
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hibition  or  dissent,  however  intimated,  so  it  be  decidedly 
intimated,  makes  an  adoption  impossible,  (a)  The  widow 
does  not,  except  incidentally,  adopt  for  herself,  but  for  her 
husband,  (b)  The  Mar&thd  doctrine  of  her  capacity  when  no 
intimation  of  his  will  has  been  given  by  the  husband  rests  on 
an  assumption  of  his  assent  to  what  would  be  at  once  a 
duty  and  a  benefit  to  him.  The  Stlstris  have  in  several  cases 
placed  the  widow^s  cap€M5ity  on  this  very  ground,  (c)  She 
continues  subordinately  the  ideal  religious  existence  of  her 
husband,  {d)  and  when  he  has  not  expressed  his  wishes 
may  express  them  for  him,  (e)  though  owing  to  her  depend- 
ence, subject  to  the  approval  and  control  of  the  surviving 
male  members  of  the  undivided  family.  (/) 

The  Sastris,  to  a  question  put  them  by  the  Court  in 
Thukoo  Baee  v.  Ruma  Baee,  [g)  replied: — "  Kfttyftyana  also 
says — *  A  married  woman  (ndroe)  certainly  must  not  act 
without  orders,'  which  we  conceive  to  mean,  those  of  a  father, 
husband,  and  son.  However^  a  widow  has  the  power  of 
adopting  even  without  the  orders  of  her  husband.  A  widow 
destitute  of  all  three  legal  protectors,  is  mistress  in  her  own 
right  of  the  power  both  of  giving  and  receiving.'' 

The  VyavahjLra  MayAkha  distinctly  declares  that  tha  law 
of  Tajnavalkya  as  to  the  dependence  of  women  bears  on  the 

(a)  See  Bhagvanda$  v.  Raj.nal,  10  Bom.  H.  C.  R.  at  p.  257  ;  2  Str. 
H.  L.  91 ;  Chowdhry  Padam  Singh  v.  Koer  Udaya  Singh,  2  Beng. 
L.  R.  at  p.  104  P.  C. 

(6)  lb.  Her  spiritual  interests  are  fully  recognized,  but  are  consider- 
ed as  bound  up  in  his. 

(c)  See  above,  p.  970r  note  (c.) 

id)  Above,  pp.  88,  90. 

(a)  Bhagvdndas  v.  Rajmd,  10  Bom.  H.  C.  R.  at  p.  267. 

(/)  Ramji  v.  Ghamau,  I.  L.  R.  6  Bom.  at  pp.  602,  603.  The  Vtrann- 
trodaya  contends  strongly  for  the  necessity  of  assuming  the  husband's 
assent,  while  it  recognizes  that  the  assent  must  be  had  of  the  bre- 
thren on  whom  the  widow  is  dependent.  Transl.  p.  116. 

{g)  2  Borr.  488. 
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I  as  essentially  dependent  on  her  husband  and  only  daring 
coverture.  As  a  widow  she  may  adopt  without  th9 
mand  to  which  she  is  subject  only  as  a  wife,  (m)  In 
Mankars'  case  (h)  the  Sastris  said  a  widow  could  adopi 
husband^s  brother^s  son,  but  no  one  else,  without  her 
band's  authority.  Of  the  nine  Pandits  consulted  in  the 
» (c)  two  say  that  the  rule  of  the  Dattaka  Mimamai  re- 
•ing  the  husband's  express  consent  is  the  one  generally 
)wed,  but  that  the  Saipsk&rakaustubha  and  the  Yyavahikra 
^ukha  have  established  for  the  Marith&s  that  a  widow 
r  adopt  without  her  husband's  order.  Four  say  the  order 
K  be  dispensed  with.  One  says  the  adoption  may  be 
ie  with  the  consent  of  the  husband's  kindred  and  of  the 
;e,  or  even  without  any  order  or  consent  at  all.  To  this 
ther  adds  "  provided  her  husband  did  not  say  he  wished 
lave  no  son  adopted."  In  the  two  answers  of  the  S&stris 
ch  follow,  the  same  vacillation  m%y  be  noticed. 

A  widow  without  her  husband's  permission  may  adopt 
ii  the  sanction  of  some  senior  member  of  the  family."  {d) 

An  adoption  by  a  widow  is  not  invalidated  by  want  of 
mission  from  the  deceased  husband  or  his  brother."  (e) 

Vhere  there  is  no  prohibition,  there  is  a  permission  on 
husband's  part  for  a  widow  to  give  but  not  to  take  in 
ption,  according  to  the  Bengal  law.  (/ ) 

)  Vyav.  May.  Chap.  IV.  Sec.  V.  p.  17,  18. 

)  2  Borr.  R.  p.  104. 

)  2  Borr.  R.  at  p.  104. 

i)  MS.  1674. 

)  MS.  1753.  Id  this  case  the  permission  of  the  nearest  relative, 
3h  in  the  previous  answer  was  said  to  be  necessary,  is  pronoimced 
Hess. 

')  Tarini  Charon  v.  Saroda  Stmdari  Dasi,  3  Beng.  L.  R.  145  A.  C. 
S.  0.  11.  C.  W.  R.  468  ;  see  Datt.  Chand.  Sec.  I,  paras.  31,  82, 
Sec.  V.  below. 
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The  consent  or  anthority  of  the  husband  is  not  indispens- 
able to  adoption  by  a  widow  : — 

In  the  Dravida  coantry^  Madras,  (a) 
In  the  Saiiogi  Agary&Ii  caste  of  Jains,  {b) 
The  Sastras   of  the  Jains  authorize  a  widow  to  adopt 
without  the  sanction  of  her  husband.    The  age  for  adoption 
extends  to  the  32nd  year,  (c) 

The  S&stris  in  the  Bombay  Presidency  have  usually 
favoured  the  widow's  unfettered  power  to  adopts  as  in  the 
two  following  instances. 

"  The  widow  of  a  member  of  an  undivided  &mily  may 
adopt.''  (d) 

"  The  widows  of  two  brothers  may  severally  adopt."  (e) 

It  has  however  been  decided  by  a  Full  Bench  of  the  Bom- 
bay High  Court  that  a  widow  of  a  member  of  an  undivided 
family  cannot  adopt  without  the  assent  of  the  members  of 
the  family  who  succeed  on  her  husband's  death.  It  is  only 
when  she  takes,  as  widow^  a  separated  husband's  estate  that 
she  has  unfetterd  authority.  (/) 

'*  The  daughter-in-law  may  adopt  notwithstanding  a  prior 
adoption  by  her  father-in-law/'  (g) 

{a)  Collector  of  Madura  v.  Mutu  Ramalinga  Satherpatty,  12  M.  I.  A. 
897 ;  8.  C.  2  Mad.  H.  C.  B.  206;  eee  next  page. 

(6)  Sheo  Singh  Bav  v.  Muaet  Dakho,  6  N.  W.  P.  H.  0.  B.  382 ;  Mit. 
Chap.  I.  Sec.  XI.  9  note ;  1  Str.  H.  L.  79  ;  2  Str.  H.  L.  92,  96, 116 ; 
Vyav.  May.  Chap.  IV.  Sec.  V.  17, 18. 

(e)  MaharajaOomndnath  Ray  v.  (ruldchund etal,BC.8,  D.  A.  R.  276. 

(d)  MS.  1650.    This  means  without  sanction. 

(e)  MS.  1750. 

(/)  Ramji  v.  Ohamau,  I.  L.  B.  6  Bom.  498.  The  previous  oases 
sre  in  this  folly  discussed.    See  below,  3.  23 ;  3.  25  ;  3.  83. 

(g)  MS.  1666 ;  t.  e.  the  widow  may  adopt  to  her  own  husband.  But 
ihe  son  thus  adopted  would  succeed  only  to  his  adoptive  £»ther's 
separate  property.  The  adoptive  father's  interest  in  the  joint  estate 
merged  on  his  death  in  his  father's.  Such  at  least  is  the  doctrine 
bbvoured  by  the  Courts.  See  references  in  note  (/). 


Digitized 


by  Google 


974  ADOPTION  BY  WIDOW,      [bk.  in,  s.  in,  b.  S.  1^ 

''A  mother-in-law  and  then  the  daughter-in-law  adopt 
different  boys.  The  one  adopted  by  the  daughter-in-law  i8 
heir  to  her  husband.'*  (a) 

'*  There  being  an  adoptive  mother  and  a  widow  of  an  adopt- 
ed son,  the  former  cannot  adopt  without  special  reason."  (6) 

Under  the  law  which  prevails  in  the  Dravida  country,  a 
widow  without  any  permission  from  her  husband  may,  if 
duly  authorized  by  his  kinsmen,  adopt  a  son  to  him  in  every 
case  in  which  such  an  adoption  would  be  valid  if  made  by 
her  under  written  authority  from  her  husband,  (c) 


B.  8.  U.— ADOPTION  BY  A  WIDOW,  A  CONSCIENTIOUS 
OBLIGATION. 
It  follows  from  what  has  been  said  that  the  widow  is  bound 
in  religion  to  adopt  conscientiously  with  a  view  to  the  benefit 
of  her  deceased  husband,  not  capriciously,  or  so  as  to  spite 
the  husband's  family.  If  a  suitable  boy  can  be  had  she 
ought  to  adopt  from  the  husband's  gotra,  as  she  is  thus  most 
likely  to  maintain  the  family  sacra,  (d)  This  obligation  is 
not  precisely  a  legal  one,  (e)  but  if  the  widow  disregards  it 
without  reason  and  seeks  to  introduce  an  objectionable  mem- 
ber into  the  family  the  kinsmen  may  interfere.  (/).  On  the 
other  hand  they  cannot  properly  refuse  their  assent  to  the 
dependent  widow  who  desires  to  free  her  conscience  and 
further  her  husband's  happiness  by  a  fit  adoption,  (g) 

The  obligation  to  adopt  is  one  that  cannot  be  legally   and 
dii'ectly  enforced  even  when  an  express  authority  or  command 

(a)  MS.  1761.    See  below.  Sub-sec.  3.  23. 
(6)  Above,  p.  405,  Q.  22. 

(c)  Rajah  VeUanki  Venkata  Krishna  Rav  v.  Venkatrama  Lakshmiy 
I.  L.  R.  1  Mad.  174 ;  S,  C.  L.  R.  4  I.  A.  1. 

(d)  2  Str.  H.  L.  98. 

(e)  See  Sec.  IV. 

(/)  See  Ramji  v.  Ghamau,  I.  L.  R.  6  Bom.  498. 
(^f)  See  above,  pp.  864, 881 ;  Steele,  L.  C.  45 ;  BakhmahaiY.  Radka- 
bai,  5  Bom.  H.  C  R.  181  A.  C.  J. 
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has  been  given  by  the  deceased  hasband^  mach  less  can  it 
be  enforced  when  no  direction  has  been  given.  The  widow 
is  then  left  to  the  promptings  of  her  own  conscience  and 
jadgment  alone,  (a) 

If  a  widow  in  a  divided  family  adopts  in  the  proper  and 
bondfde  performance  of  a  religious  duty,  and  neither  capri- 
ciously nor  from  a  corrupt  motive,  the  adoption  is  good  in 
the  Mar&tha  country,  though  without  permission  of  the 
hasband  or  consent  of  his  kindred,  (b)  or  even  that  of  the 
co-widow,  (c) 

The  widow  adopting  must  be  a  free  agent.  Constraint  or 
undue  influence  will  vitiate  the  adoption,  {d) 

The  observations  of  the  Judicial  Committee  in  the  Ramnad 
case  tp  the  etfect  "that  there  should  be  such  evidence 
of  the  assent  of  kinsmen  as  su6Sces  to  show  that  the  act  [of 
adoption]  is  done  by  the  widow  in  the  proper  and  bond  fide 
performance  of  a  religious  duty,  and  neither  capriciously 
nor  from  a  corrupt  motive,^'  were  explained  in  the  sens© 
that  ^'  Nice  questions  are  not  to  be  entertained  as  to  the 
motives  of  a  widow  making  an  adoption  so  long  as  they  are 
not  corrupt  or  capricious/'  (e) 

R  3.  15.— TIME  FOR  ADOPTION  BY  A  WIDOW. 

The  religious  obligation  under  which  a  widow  is  placed 

by  a  direction  to  adopt  makes  it  an  imperative  duty  to  fulfil 

her   husband's  purpose  as  soon  as  possible.     But  though 

inordinate  delay  has  in  one  or  two  cases  been  considered  a 

(a)  See  above,  pp.  903,  905. 

(()  Bhagvandas  v.  Rajmal,  10  Bom.  H.  C  B.  at  p  257 ;  Rdmji  v. 
Qhamau  I.  L.  R,  6  Bom.  at  p.  501 ;  Thuckoo  Baee  v.  Ruma  Baee,  2 
Borr.  488  (2nd  Ed.) 

(c)  Rakkmabai  ▼.  Radhabai,  5  Bom.  H.  C.  R.  181  A.  0.  J.;  BupcHand 
Rakkmabai,  8  Bo.  H.  C.  B.  114  A.  C.  J.  It  is  as  incumbent  on  the 
sapindas  to  allow  a  widow  to  appease  her  husband's  manes  as  it  is 
on  the  CO- widow  to  join  in  furthering  this  pious  purpose. 

id)  Bayahai  v.  Bala  Venktesh,  7  Bom.  H.  0.  B.  1  App. ;  Somasekhara 
v.  Subhadramdjiy  I.  L.  R.  6  Bom.  524,  527. 

(e)   Raja  Vellanki  v.  Venkata  Rama^  L.  B.  4  I.  A,  I, 
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cause  for  preventing  widows  from  reserving  to  themselves 
benefits  in  which  they  were  intended  to  have  only  an  inci- 
dental share^  yet  it  cannot  generally  be  said  that  promptness 
in  adopting  is  more  than  a  pious  duty.  On  the  other  hand 
the  capacity  to  adopt  is  not  barred  by  limitation ;  it  may  be 
exercised  virtually  at  any  time  during  the  widow's  life. 

The  sooner  adoption  is  made  after  the  husband's  death  the 
better,  (a)  ''  A  widow  should  adopt  within  a  year  of  her  hus- 
band's death."  (6)  The  non-exercise  however  by  a  widow  of 
the  right  of  adoption  for  one  year  after  her  husband's  death 
does  not  entitle  his  next  heir  to  sue  for  his  share,  for  during 
the  widow's  life  he  has  no  right  to  present  possession,  (c) 

An  adoption,  15  years  after  the  husband's  death,  nnder 
his  authority,  was  held  good,  (d)  and  even  an  adoption  20 
years  after  the  husband's  death,  (e) 

The  presumption  against  adoption  arising  from  neglect  by 
a  widow  to  adopt  for  six  or  seven  years  after  the  death  of 
her  husband  (the  Raja  of  Nattore)  was  considered  not  so 
great  as  the  presumption  in  favor  of  the  Raja's  having  given 
power  to  adopt.(/) 

B.  3.  16.— ADOPTION  BY  WIDOW— OF  HUSBAND'S 
NEPHEW  OR  OTHER  SAPINDA. 
Religious  feeling  usually  prompts  a  husband  in  giving 
authority  to  adopt  to  designate  a  nephew  or  a  member  of 
his  gotra  either  individually  or  by  class  as  the  person  for 
adoption.  He  may  however  designate  a  stranger  as  he  might 
adopt  a  stranger,  or  he  may  leave  the  choice  to  his  widow's 

(a)  Verapermal  Pillay  v.  Narrain  Pillay^  1  Str.  R.  91. 
{b)  MS.  1734. 

(c)  RamanamaU  v.  Suhan  Annavi,  2  Mad.  H.  C  R.  399. 

(d)  East's  Notes,  Case  10,  2  Mori.  Dig.  18. 

(«)  Mu38t.    Anundmoyee  v.  Sheeb  Chunder  Roy,  9  M.  I.  A.  287; 
S.  C.  Bang.  S.  D.  A.  Rep.  1855,  p.  218. 
(/)  R.  Chundemath  Boy  v.  Kooer  Qobindnaik  Roy,  18  C.  W.  R.  221. 
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discretion.  In  the  last  case^  and  in  what  may  in  Bombay  bo 
deemed  the  similar  case  of  no  particular  intimation  of  his 
wishes  having  been  given  by  the  husband,  the  widow,  like 
the  husband,  ought  to  adopt  from  amongst  nephews  or  near 
kinsmen,  (a)  The  Sastris,  as  has  been  seen,  have  been  dis- 
posed to  exempt  her  from  control  if  she  should  take  a 
nephew,  but  they  have  shrunk  from  pronouncing  an  adoption 
of  a  stranger  duly  celebrated  invalid.  The  choice  therefore, 
though  subject  to  control,  cannot  be  deemed  legally  limited 
to  any  particular  family  so  long  as  it  is  made  within  the 
caste,  and  outside  the  offspring  of  sisters  and  daughters  of 
the  husband.  (6) 

B.  3.  17.— ADOPTION   BY  WIDOW— AUTHORITY   IN  THE 
CASE  OF  TWO  OR  MORE  WIDOWS. 

Where  there  are  two  widows  the  husband  may  authorize 
both  to  adopt.  In  the  absence  of  an  order  they  ought  both 
to  concur  in  an  adoption.  But  in  case  of  difference  the 
eider  has  the  superior  right ;  and  the  younger  cannot,  it  would 
soem,  adopt  without  her  senior's  authority,  except  in  case  of 
irregularity  on  the  senior's  part  causing  interference  by  the 
caste,  (c)     Thus  the  Sastris  say: — 

"The  eldest  of  several  widows  has  the  right  to  adopt.  Oq 
her  death  or  disqualification  the  right  passes  to  the  next 
widow  in  order  of  marriage.  She  is  disqualified  by  leprosy."(d) 

"A  man  having  directed  an  adoption,  the  elder  widow 
may  adopt  against  the  wish  of  the  junior. ''  (e) 

"The  senior  widow  of  a  Sfldra,  though  married  by  pat,  has 
a  preferential  right  to  adopt  over  the  second  though  married 

{a)  Above,  pp.  886,  913;  Sab-sec.  3.  13. 

(6)  Seo  farther  on  this  subject  in  the  next  Section. 

(c)  Steele,  L.  C.  48,  187 ;  Rakhmabai  v.  Radhabai,  5  Bom.  H.  C. 
R.  181  A.  C.  J.  ;  Ramji  v.  Ghamau,  I.  L.  K.  6  Bom.  at  p.  503. 

(d)  MS.  1669.     See  above,  p.  412,  Q.  36. 

(e)  MS.  1666.  An  authority  cannot  be  given  to  each  of  two  widows 
to  adopt  so  that  there  may  be  two  adopted  sous  at  once.  See  Gosarl 
SJiree  Chundractdee  v.  Ginlharajw,  i  N.  W.  P.  R.  226. 
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by  '  lagna/  the  ono  ceremony  conferring  in  that  caste  the 
same  rights  as  the  other. ''  (a) 

*^The  elder  of  two  widows  may  adopt  though  the  yuuugcr 
has  a  daughter,  "(h) 

A  husband  gave  directions  to  each  of  his  two  wivca 
to  adopt.  After  his  death  they  divided  the  property.  The 
elder  gave  away  her  share  and  died.  The  younger  then 
adopted  a  son.  The  Sastri  said  ho  might  recover  the  aliened 
share  from  the  donee,  (c)  In  this  case  if  the  two  widows,  as 
is  sometimes  supposed,  took  a  joint  estate  inalienable  and 
vesting  on  the  death  of  one  widow  solely  in  the  other,  the 
donee  could  not  of  course  have  taken  anything  as  against 
the  surviving  widow,  (d)  This  does  not  however  seem  to 
have  been  the  view  of  the  Sastri.  The  performance  of  the 
Sraddhas  ought  in  his  opinion  to  bo  provided  for  by  adop- 
tion, and  the  fulfilment  of  the  duty  which  was  incumbent 
from  the  beginning  of  widowhood  defeated  the  gift  made 
at  a  later  time  and  subject  to  the  duty,  (e) 

Where  the  elder  of  two  widows  has  assented  to  an  adop- 
tion by  the  other  she  cannot  herself  adopt  another  boy.(/) 


B.  3.  IS^ADOPTION  BY  WIDOW— CIRCUMSTANCES  IN 
WHICH  THE  CAPACITY  MAY  BE  EXERCISED. 

These  are  generally  the  same  as  for  the  husband  himself. 
The  obstacles  to  adoption  by  the  husband  operate  equally 
to   prevent  an  adoption  by  the  widow.     For  instance  the 

(a)  MS.  1655.     See  above,  pp.  413,  417,  427. 

(b)  MS.  173A.  The  existence  of  a  daughter  does  not  in  any  case 
prevent  an  adoption. 

(c)  2  Macn.  H.  L.  247,  Case  XL. 

(d)  Above,  p.  103. 

(e)  The  adoption  of  a  son  operates  retrospectively  as  a  renewal  or 
continuance  of  the  adoptive  father's  existence  as  to  an  estate  held 
Bolely  or  jointly  by  the  latter  at  the  time  of  his  death. 

(/)  Bafnchandra  v.  Bapu  Khandu,  Bom.  H.  C  P.  J.  1877*  p.  4ii. 
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existence  of  a  son,  either  begotten  or  adopted,  or  the  deceased 
husband^s  having  died  outcast.  The  circumstances  which 
bar,  or  are  supposed  to  bar,  adoption  by  a  widow  are  more 
particularly  considered  below.  Where  the  elder  of  two 
widows  has  adopted  a  son  the  other  cannot  during  his  life 
adopt  another,  (a)  On  the  death  of  a  son  adopted  by  the 
senior  widow  under  authority  of  her  husband,  the  second 
widow  may  adopt  a  second  son  upon  an  independent 
authority  from  her  husband.  (5)  The  authority  to  make 
successive  adoptions  is  considered  below. 


B.  3.  19-ADOPTION  BY  A  WIDOW—SON  DECEASED 

SONLESS. 

An  authority  to  adopt  is  frequently  conditional  on  the 
death  of  a  son.  It  provides  sometimes  for  the  event  of  a  first 
or  second  adopted  son's  replacement  in  the  event  of  his 
death.  In  such  cases,  it  has  to  be  borne  in  mind,  the 
husband  has  by  no  means  an  unlimited  power  of  future 
disposition.  The  son,  whether  begotten  or  adopted,  by  his 
birth  or  adoption  and  initiation,  acquires  rights  and  becomes 
a  source  of  rights,  which  are  regulated  and  guarded  by  the 
family  law  so  as  not  to  be  subject  to  indefinite  modification 
at  the  will  of  any  individual.  The  authority  to  adopt  cannot 
be  made  a  means  of  upsetting  the  law  on  which  it  rests. 
Where  the  husband  has  given  power  to  a  widow  to  adopt, 
on  the  death  of  %  natural  son,  an  adopted  son,  or  one  adopted 
by  her,  the  widow  can  exercise  the  authority  only  when  the 
son  dies  unmarried,  or  leaving  no  child  or  widow,  (c) 


(a)  Steele,  L.  C  48.     See  p.  977  (<?). 

(b)  Shama  Chunder  et  al  v.  Nm-ain  Deheah,  1  C.  S.  D.  A.  R.  209 ; 
contra  Narainee  Debeh  v.  Ewrkishore  Raiy  1  C.  S.  D.  A.  R.  39. 

(c)  Mussi,  Bhoobun  Moyee  Debia  v.  Ramkishore  Acharjee,  10  M.  I.  A . 
279  ;  S.  C.  3  C.  W.  R.  15  P  C. ;  S.  C.  Beng.  S.  D.  A.  R.  1858.  p.  122. 
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B.  3.  21.— SUCCESSIVE  ADOPTIONS  BY  A  WIDOW. 

Where  the  son  dies  unmarried  and  without  having  adopted, 
full  effect  can  be  given  to  the  authority  to  adopt  son  after 
son  without  the  embarrassment  of  competing  rights,  which 
must  arise  from  a  series  of  adopted  sons  leaving  widows, 
each  perhaps  entitled  to  adopt.  The  diflBculty.  that  would 
arise  in  the  latter  case  has  been  perceived  by  the  Judicial 
Committee.  In  R,  V.  Venkata  Krishnarao  v.  Venhata  Bama 
Lalcshmi  Narasaiyya,  (a)  Sir  J.  Colville  says  :  ^'  It  is  not 
necessary  to  consider  in  what  way  successive  adoptions 
operate.  It  is  sufficient  to  say  that  the  law  has  established 
that  they  may  take  place/' 

Where  a  widow  adopted  a  second  son,  upon  the  death  of 
an  adopted  son,  the  Court  rejected  the  suit  of  the  deceased 
owner's  brother  with  reference  to  the  uncertainty  of  the  law, 
in  respect  of  the  right  of  the  presumptive  next  taker  after  a 
Hindft  widow,  to  a  decree,  declaring  her  adoption  invalid.  (6) 

When  not  expressly  prohibited/  a  widow  may  make  a 
second  adoption  with  the  sanction  of  the  kinsmen.  If  some 
kinsmen  give  sanction,  and  others  withhold  it  from  interested 
motives,  and  both  these  are  equally  related  to  the  deceased, 
the  widow  can  adopt,  acting  upon  the  sanction  of  those 
kinsmen  who  gave  it.  [c) 

A  second  adopted  son  takes  the  place  of  the  first,  but  only 
if  the  first  adopted  died  without  issue,  {d)  In  an  authority 
to  adopt  successively  the  condition  ^'  if  necessary"  must  be 
understood.  Where  an  authority  had  been  given  to  a  wife 
to  adopt  five  sons  in  succession,  and  the  son  first  adopted 
lived  to  perform  all  the  sacra,  it  was  held  that  on  his  death 

(a)  L.  R.  4  I.  A.  1 ;  S.  C.  I.  L.  R.  1  Mad.  174. 

(h)  Ey  Brohmo  Moyee  v.  R,  Anand  hall  Roy,  19  C.  W.  R.  419. 

(c)  Farasara  Bhutar  v.  Rang  Raja  Whatar,  I.  L.  R.  2  Mad.  302 ; 
see  also  Rakhmabai  v  Badhabai,  5  Bom.  H.  C.  R.  at  p.  191.  This 
shows  that  the  authority  to  give  or  withhold  sanction  is  not  a  right 
of  property,  but  simply  a  part  of  the  religious  and  family  law. 

(d)  Shama  Ohunder  v.  Narain  Debeah,  1  C.  S.  D.  A.  R.  209. 
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anmarried  his  mother  could  adopt  to  his  father,  (a)  This 
may  perhaps  be  justified  on  the  principle  that  there  was  no 
widow  of  the  adopted  son  to  take  a  jointure  of  the  sacra,  but 
the  retrogression  of  the  right  to  adopt  could  not  be  carried 
farther  without  introducing  confusion,  {b) 


B.  3.  22.— ADOPTION  BY  A  WIDOW-SIMULTANEOUS 
ADOPTIONS. 

Afl  the  existence  of  one  son  makes  the  adoption  of  another 
illegal,  the  attempt  to  adopt  two  sons  at  once  has  been  pro- 
nounced invalid  as  to  both,  (c)  It  could  indeed  be  no  more 
regarded  as  generally  possible  than  the  simultaneous  marriage 
of  two  or  more  wives  under  a  law  of  monogamy. 


B.  3.  23.— ADOPTION  BY  A  WIDOW— CIRCUMSTANCES 
WHICH  BAR  ADOPTION. 

It  follows  from  the  delegated  or  substitutionary  character 
of  the  widow^s  authority  to  adopt  {d)  that  the  impedi- 
ments to  adoption  external  to  the  husband  which  aflTect 
adoption  by  him  equally  afifect  adoption  by  the  widow. 
And  as  she  has  to  perform  an  act  of  intelligence  of 
sacred  import,  she  must  in  h^r  own  person  satisfy  the  con- 
ditions requisite  to  make  such  an  act  effectual.  The  circum- 
stances in  which  the  power  can  or  cannot  be  exercised  have 
already  been  considered.  Amongst  these  might  have  been 
placed  the  existence  of  vested  interests  as  viewed  from  the 
negative  side,  but  this  recently  developed  doctrine  having 
been  usually  discussed  by  the  Courts  with  reference  to  its 
positive  operation  as  a  bar  to  adoption  or  as  depriving  adop- 

(fl)  Ram  Soondur  Singh  v.  Surhanec  Dossce,  22  C.  W.  R.  121  C.  R. 
{b)  See  below  B.  3.  23  ;  B.  3.  25. 

(c)  See  Oyanendro  Chunder  Lahiri  v.  Kalla  Pahar  Hajee,  I.  L.  R.  9 
Calc.  60 ;  Monemothonauth  Day  v.  Ouauth  Nauth  Day, Bourke's  R.  189 ; 
5.  Siddesory  Dosee  v.  Doorgachum  Sett,  Bourke  360;  Bhya  Bam 
Singh  v.  Agur  8ingh,l  N.  W.  P.  H.  C.  R.  203 ;  Senkol  Tevan  v.  Atirla- 
nada  Ambalakaran,  M.  S.  D.  A.  R.  for  1862,  p.  27. 

(d)  See  2  Str.  H.  L.  88,  91,  92, 94. 
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tion  of  its  usual  consequences,  will  be  hen 
same  point  of  view. 

The  principle  now  generally  accepted  1 
a  widow  cannot  adopt  so  as  to  defeat  a  veste* 
to  be  found  in  that  form  in  the  HindA  autl 
been  taken  in  two  senses :  (1)  that  the  adc 
circumstances  is  void,  and  (2)  that  though  i 
effects  are  limited  so  as  not  to  divest  the  ves 
has  been  a  difference  of  views  also  as  to 
band^s  authority  does  or  does  not  make  tl 
ble.  It  is  almost  inevitable  that  an  adoj 
should  cause  some  loss  to  kinsmen  or  contin 
and  the  principle  has  again  been  varied  i 
consent  of  the  parties  thus  interested  or  o 
some  of  them  necessary,  (c)  In  Bengal  the 
estate  though  not  more  even  in  an  undivid 
adopts  under  a  license  from  her  husband 
brethren  of  the  succession.  In  Bombay  e 
cession  only  in  a  divided  family,  but  an 
defeats  the  estate  which  otherwise  must 
next  in  succession  at  her  death.  She  ma; 
or  a  daughter's  son  taking,  according  i 
theory,  from  her  deceased  husband.  It  is 
the  theory  of  her  position  as  not  being 
succession  is  derived  that  she  should  have  i 
ing  at  her  pleasure  that  succession  which  t 
but  this  has  by  the  decisions  been  concede 

(a)  See  Rupchand  v  Rakhmdbdl,  8  Bom.  H.  C. 

(h)  A  mere  descent  cast  makes  no  difference 
has  taken  the  estate  and  left  a  widow.  A  righl 
be  displaced  by  an  adoption  even  under  an  exp 
the  deceased  son's  father  by  his  mother.  See  B 
case,  10  M.  I.  A.  279,  quoted  in  Rajah  Vellanki  V 
v.  Venkata  Rama  Lakshmi  Naraayya,  L.  R.  4  I.  A. 

(c)  See  The  Collector  of  Madura  v.  Muttu  Ramai 
M.  I.  A.  397  ;  Sri  Raghunada  v.  Sri  Brozo  Kislioi 
191,  192 ;  Ramji  v  Ghamau,  I.  L.  R.  6  Bom.  498,  5 
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The  adoption  of  a  son  operates  retrospectively,  (n)  He  is 
looked  on  in  the  light  of  a  posthumous  son,  and  though  a 
widow  cannot  adopt  with  the  conneciuence  of  giving  effect  t<j 
H  fraud,  (h)  yet  there  is  nothing  unreasonable  in  the  loss  of  an 
estate  divested  by  an  adoption  when  the  estate  has  from  the 
tirst  been  subject  to  that  kind  of  defeasance.  The  defeasance 
arises  from  what  is  in  theory  a  deferred  act  of  the  deceased 
adoptive  father,  who  could  always  have  adopted  had  he 
lived,  and  whoso  spiritual  life  is  continued  by  his  widow. 

*In  Bhoobunmoyee  Dehia^s  case  the  divesting  of  an  estate 
was  put  forward  by  Lord  Kingsdown  rather  perhaps  as  an  illus- 
tration of  the  inconvenience  that  would  arise  from  adoptions 
creating  new  collateral  heirs  than  as  a  thing  in  itself  impos- 
sible under  the  Hindfl  law.  (c)  In  other  cases  the  inconveni- 
ence has  been  made  a  ground  for  a  supposed  prohibition,  (d) 
It  is  trne  that  in  many  instances  the  supposed  prohibition 
coincides  in  its  operation  with  the  actual  principles  of  the 
Hindu  law  as  drawn  from  the  native  sources,  but  in  others 
it  does  not.  It  is  desirable  therefco'e  that  these  principles 
and  their  bearing  on  the  matter  in  question  should,  if  possible, 
be  ascertained  and  established.  The  sacra  of  a  HindA  family 
are  regarded  as  descending  regularly  with  its  estate  from 
father  to  son  for  ever.  The  birth  and  the  initiation  of  the 
son  make  him  the  joint  or  the  sole  depositary  of  this   group 

(a)  The  common  statement  has  been  adopted.  Its  proper  sense  is 
that  an  adopted  son  is  regarded  as  a  confcinuator  of  the  adoptive 
father's  personality  as  to  his  property  and  sacra  whether  separate  or 
in  a  united  family.  The  adoption  is  not  retrospective  for  the  purpose 
of  enabling  the  son  to  take  back  a  property  which  his  father  had  not, 
and  which  between  the  father's  death  and  the  adoption  has  hcen 
given  by  the  law  to  some  other  separated  relative  or  branch  of  the 
original  family. 

(b)  See  above,  pp.  366,  367. 

(c)  See  also  Sri  Raghunadas'e  case,  L.  R.  3  I.  A.  at  p.  193. 

(d)  See  The  Collector  of  Madura  s  case,  12  M.  I.  A.  397  ;  "Rupcltand 
V.  Rakhmahait  8  Bom.  H.  C.  R.  114  ;  Kally  Prosono  Ghose  v.  Gocool- 
cTmndra  Miiter,  1.  L.  R.  2  Calc.  307. 
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of  connected  rights  and  obligations.  He  : 
for  his  father^s  sraddhas  :  he  is  entitled  t 
ance  of  his  own.  The  proper  celebrant 
or  adopted ;  but  if  the  estate  passes  to  i 
duty  goes  with  it.  The  last  holder, — tho 
are  so  effectual  as  those  performed  by  a 
such  benefit  as  is  possible  from  the  actu£ 
property.  Now  by  an  adoption  higher  in 
ing  is  lost.  The  son  adopted  for  instai 
of  one  deceased  perforins  a  father's  sraddl 
nial  father,  but  not  for  his  ceremonial  brol 
thus,  according  to  Hindi!  sentiment,  p 
position  than  if  there  had  been  no  adop 
deceased  have  left  a  widow,  it  is  she  alo 
during  his  life  of  his  sacra,  and  capable  c 
after  Kis  death,  can  in  accordance  with  tl 
The  son  is  her  son  as  well  as  her  husbai 
life  both  ought  to  concur  in  an  adoptioi 
nothing  of  a  husband,  even  in  his  life,  auth 
by  any  one  but  his  wife,  and  Sir  M.  "V 
warranted  in  stating  that  there  is  no  au 
but  the  widow  to  adopt  a  son  to  her 
death,  (a)  She  only  could  legally  have  j( 
the  son  by  birth  who  is  replaced  by  the  ad 
imitation  of  nature  thus  points  her  out  i 
with  the  faculty  of  adoption  when  her  husl 
exercise  it. 

There  are  thus  strong  reasons,  though  i 
a  few  instances  not  to  have  sufficiently  ad 
why  adoption  by  a  mother  to  her  son  shou] 
and  why  an  adoption  by  her  to  her  deceas 
not  be  allowed  to  supersede  the  right  of  i 

(a)  Bhagvandas  v.  Rajmalj  10  Bom.  H.  C.  R.  i 
{h)  See  2  Sbr.  H.  L.  93,  94,  <)5.  Sec  below  Si 
(t)  See  above,  Sub-sec.  o.  lu. 
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widow.  The  reasons  do  not  at  all  rest  on  a  devesting  of  the 
junior  widow's  estate,  but  the  preservation  of  her  estate  is 
incident  to  her  exclusive  faculty  of  adoption  /  If  the  view 
here  taken  is  correctj  a  mother  succeeding  to  her  son  after 
the  son's  investiture  (upanayana)  is  not  the  more  capable  of 
adopting  a  son  to  him  because  she  devests  no  estate  but 
her  own,  but  a  case  to  the  contrary  is  referred  to  below,  (a) 

There  are  cases  however  in  which  an  only  son  or  an 
adopted  son  dies  still  an  infant.  Such  a  one  must  usually 
have  died  unmarried.  If  he  had  advanced  to  the  sanisk&ra  of 
marriage  {b)  he  must  have  gone  through  the  preceding 
ceremonies  requisite  to  qualiiy  him  for  performing  the 
sr&ddhas  of  his  ancestors  according  to  the  rules  of  the  caste 
and  the  family.  His  competence  in  this  respect  he  must,  in 
the  absence  of  a  son,  have  imparted  in  a  measure  to  his  wife, 
who  has  taken  a  jointure  of  his  ceremonial  virtue,  (c)  But 
death  before  marriage  is  not  attended  with  these  effects. 
The  infant  dying  before  tonsure  is  not  entitled  even  to  a 
ceremonial  funeral.  Until  investiture  the  son  of  a  twice-born 
man  is  but  once  bom,  and  needing  the  religious  second 
birth  ranks  only  as  a  dds  or  slave  entitled  to  subsistence 
and  mundane  benefits,  but  not  yet  sharing,  or  not  fully 
sharing,  the  spiritual  heritage  of  his  family,  {d)  As  then 
the  sacra  have  never  fully  devolved  on  such  a  boy  they  may 
be  conceived  as  still  vested  (so  to  speak)  in  his  mother, 
whose  spiritual  representation  of  her  deceased  husband  has 
not  been  replaced  by  that  of  his  son.  She  may  then  adopt 
a  second  and  a  third  son  should  the  first  and  the  second 

(a)  Byiant  Monee  Roy  v.  Kisto  Soonderee  Roy,  7  C.  W.  R.  392  0.  R. 
iSe0  the  remarks  of  Melvill,  J.,  in  B4pchand  v.  Rdkhnabait  8  Bom. 
H.  0.  R.  at  pp.  118, 123  A.  C.  J. 

[h)  See  above,  p.  873. 

(c)  See  Moniram  Kolita  v.  Kerry  KolUtmy,  L.  R.  71.  A.  at  pp.  146, 
148;  above,  pp.  90  as.;  VijUtrangam  v.  Lakahuman,  8  Bom.  H.  G.  R. 
afc  p.  258. 

((i)  See  above,  p.  922. 
124h 
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never  have  attained  ceremonial  competence,  (a)  If  the  son 
have  reached  this  stage  it  does  not  appear  that  the  sacra 
and  the  faculty  of  adoption  can  revert  to  the  mother,  (h) 
Along  with  the  spiritual  capacity  the  responsibility  also 
has  finally  centered  in  the  son.  (c) 

When  the  deceased  husband  has  died  as  a  member  of  an 
undivided  family  the  faculty  of  adoption  is  still  peculiar  to 
the  widow.  But  as  a  consequence  of  her  general  depend- 
ence she  cannot  exercise  this  faculty  without  the  approval 
of  the  kinsmen,  (d)  except  where  that  approval  is  improperly 
withheld,  (e)  The  sanction  is  not  necessary  where  the  hus- 
band has  given  her  authority  to  adopt,  and  especially  where  ho 
has  himself  designated  the  boy  for  adoption.  In  such  a  case 
the  vested  interests  of  the  kinsmen  are  displaced  by  the  adop- 
tion, whether  they  approve  it  or  not.  (/ )  This  shows  that  the 
need  of  their  sanction  does  not  arise  from  their  rights  in  the 
property  but  from  their  family  relation  to  the  widow.  Their 
authority  may  be  likened  to  that  sometimes  given  to  a  girFs 
guardian  under  the  English  law  to  give  or  to  withhold  his  sanc- 
tion to  her  marriage.  This,  though  its  exercise  may  greatly 
aflfect  his  own  fortune,  is  not  a  right  of  the  guardian  which 
he  is  at  liberty  to  use  for  his  personal  enrichment.  He  is 
bouud  to  use  it  conscientiously^  and  failing  to  do  so  he  may  be 

(a)  See  Rajah  VeUanki  Venkat  Krislmarav  v.  Vetikati-aina  Lakshmi 
NaraayyOt  L.  R.  4  I.  A.  at  p.  9. 

{b)  Jadic.  cit. 

(c)  See  Musst  Bhoobunmoyee  Debia  v.  Ramkishare  Acharji  Chawdhry, 
10  M.  I.  A.  at  p.  310. 

((?)  ShH  Raghunadha  v.  Shri  Brozo  Kishore,  L.  R.  3  I.  A.  191. 

(o)  See  Rakkmdbai  v.  Badhabai,  5  Bom.  H.  C.  R.  181, 188;  abo?e 
pp.  864, 881. 

(/)  See  Sri  Raghunada  v.  Sri  Brozo  Kishore,  L.  B.  3 1.  A.  154, 173 ; 
IHnkar  Bitardm  Prabhu  v.  Ganesh  Shwaram  Prabhu,  I.  L.  E.  6  Bom. 
606  ;  Govind  Soondaree  Debea  v.  Jugganunda  Debea,  3  C.  W.  R.  66;  15 
I.  A.  6  Pr.  Co.,  where  the  inquiry  into  the  fact  of  the  authority  would 
have  been  needless  unless  it  would  operate  if  proved.    St.  L.  0. 176. 
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superseded.     So  the  Hindfl  kinsmen  niust  not  withhold  their 
assent  to  an  unobjectionable  adoption  merely  because  it  will 
introduce  another  sharer  of  the  estate,  fa)     The  widow  is 
bound  (at  least  religiously)  to  seek  a  son  within  the  family. 
When  she  does  so  the  family  is  not  in  any  way  impoverished 
by  the  adoption,  but  if  she  is  forced  to  go  out  of  the  family 
for  a  son  the  kinsmen  have  still  not  a  right  of  property  to 
exert  or  to  forego,  but  a  faculty  to  exercise,  (6)  which  they 
must  use  to  the  advantage  of  the  family  at  large,  but  especially 
of  the  deceased  member.     Such  a  sanction  it  has  been  held  is 
soflBcient  as  aflFords  a  reasonable  guarantee  that  the  widow 
has  acted  with  moderate  prudence  and  conscientiousness,  (c) 
If  the  sanction  were  a  right  resting  on  property  the  infant 
co-members  would  have  to  be  consulted  through  their  guar- 
dians, and  might  have  a  right  to  disapprove  at  a    later 
period  what  had  been  improvidently  allowed  in  their  infancy, 
but  no  provisions  to  this  effect  are  found  in  the  law-books. 

The  son  united  with  his  father  may  have  died  childless 
before  him.  His  joint  interest  in  the  property  and  the  sacra 
then  reverts  to  the  father,  who  may  adopt  a  son  and  make  him 
heir  as  he  might  have  begotten  a  son.  In  such  a  case,  as  the 
deceased  never  had  an  independent  right,  being  unseparated 
from  his  still  living  father,  his  widow  cannot  adopt  without  the 
sanction  of  her  father-in-law.  On  the  other  hand  the  father- 
in-law,  who  has  sanctioned  an  adoption  by  his  son's  widow,  and 
thus  given  himself  a  grandson,  cannot  afterwards  adopt  a 
son.  If  he  first  adopts  a  son  to  himself  he  may  still  sanc- 
tion an  adoption  to  his  deceased  son.  If  he  dies  without 
either  adoption  having  been  made  it  might  seem  that  the 
right  would  pass  rather  to  his  widow,  should  he  leave  one, 
than  to  his   daughter-in-law.     The   replies   of  the   Sastris 

(a)  Above,  pp.  864,  880,  904,  975. 

(b)  See  The  Collector  of  Madura  v.  Moottoo  Ramalinga  Sattliupatty, 
12  M.  I.  A.  at  p.  442. 

(c)  See  Gopal  v.  Naro,  7  Bom.  H.  C.  R.  xxiv.  App. ;  and  Rakh- 
mabhoTs  case,  supra* 
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however  favour  the  right  of  the  daughtei 
ing  the  fether-in- law's  life,  giving  to  her  f 
equal  or  stiperior  to  those  of  the  son  adop 
in-law,  (a)  according  to  the  earlier  or  late 
latter.  On  the  death  of  the  father-in-law 
they  prefer  to  his  widow  the  widow  of 
adoption  the  manes  of  both  father  i 
appeased,  (b) 

Where  two  or  more  united  brothers  have 
and  sonless  the  household  sacra  in  whicl 
interested  must  have  devolved  solely  on  th 
the  other.  In  such  a  case  the  widow  of  th( 
sharer,  though  in  a  minor  degree,  of  his  cer 
having  with  him  in  his  life  a  joint  capacity  1 
to  the  religions  view,  is  the  proper  person  i 
band,  and  so  devolve  the  family  sacra  centei 
wife  of  the  predeceased  united  member  ho^ 
a  joint  interest  in  the  family  sacra,  thougl 
developed  by  his  separation  as  after  his  deat 
her  substitutionary  acts  on  account  of  a  ne 
common  sacra  centre  on  the  death  of  on^ 
members  of  the  united  family :  the  wido^ 
temporally  dependent,  and  cannot  adopt 
of  the  brethren.  If  all  have  died,  the  wic 
sncceeded,  so  far  as  a  woman  can,  to  the  e 
but  she  has  not  a  superiority  correspond 
husband  over  the  widow  of  a  predeceased  mei 
her  to  approve  or  disapprove  an  adoption  I 
Such  an   adoption  is,   according  to   one 

(a)  See  above,  p.  371,  Q.  13,  to  which  the  remai 

and  Sub-section  B.  3. 13  of  the  present  Section. 

(6)  See  a  decision  to  the  same  effect  in  Sub-se 

(c)  See  above,  p.  355. 

(d)  That  a  widow  is  subject  to  control  only  b; 
appears  from  the  answer  in  Thukoo  Baee^e  case. 
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feasible  when  no  one  is  left  to  give  the  requisite  sanction. 
Though  a  widow  has  the  sole  &,cvlty  of  adopting  to 
the  deceased  husband^  this  faculty  cannot  be  exercised  in 
a  united  family  except  with  the  assent  of  the  male  members. 
On  their  extinction  the  faculty  is  virtually  gone. 

According  to  the  other  and  the  approved  view,  the  widow, 
by  the  death  of  her  husband's  former  co-members  of  the  family, 
is  merely  freed  from  a  control  which  they  might  exercise  for 
her  good  during  their  lives.  She  may  then  adopt  at  her  own 
discretion,  as  no  controlling  power  is  attributed  to  the  widow 
of  one  deceased  member  over  the  acts  of  another,  (a)  Nor  is 
she  subject  to  the  control  of  an  infant  member  incapable  of 
discrimination.  This  view  is  the  one  more  consonant  to  the 
doctrines  of  the  Nirnayasindhu,  the  Samsk&rakaustubha,  and 
the  Dharmasindhu,  admitting  that  any  sanction  at  all  is 
necessary  to  adoption  by  a  widow.  The  Vyavahara  MayAkha 
recognizes  the  need  of  a  sanction  while  there  are  qualified 
persons  present  to  give  or  withhold  it  but  not  otherwise,  (fi) 

In  a  divided  family  the  ties  of  mutual  dependence  and 
support  are  much  less  close  than  amongst  united  kinsmen. 
According  to  the  doctrine  of  the  Mitakshard  the  widow  of  a 
separated  member  takes  his  estate  in  full  ownership,  and 
becomes  herself,  though  in  her  husband's  family,  a  new  source 
of  inheritance,  (c)  According  to  the  now  prevailing  Bengal 
doctrine  she  takes  only  a  life  interest,  but  still  during  her 
life  the  estate  is  completely  vested  in  her.  (d)  Thus  there  are 
no  immediate  interests  to  impede  her  freedom  as  to  adoption. 
But  the  division  of  the  once  united  family  has  been  neces- 
sarily attended  with  a  separation  in  the  performance  of  the 

(a)  jS^  the  opinion  of  the  ^tris  in  Tktikoo  Baee  v.  Ruma  Baee, 
cited  above  in  Sub-sec.  B.  3. 13. 

(5)  See  Bayabai  y.  BoHa  Venktesh  Rdmdkdnt,  7  Bom.  H.  C.  E. 
App.  xii. ;  Vyav.  May.  Chap.  IV.  Sec.  V.  para.  18. 

(c)  See  above,  pp.  324,  325,  606,  617,  780. 

(d)  Above,  p.  96. 
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daily  sacrifices  and  the  other  periodical 
which  is  the  central  point  of  family  union 
who  has  once  been  a  celebrant  of  the  sac 
cannot  have  lost  the  capacity  and  the  o 
the  process  of  reunion.  If  as  usual  he  ha 
sacra  pass  to  his  son^  and  in  default  of  a 
who  in  her  turn  may  impart  the  requisi 
tion.  As  no  one  shares  the  sacra 
interest  on  which  an  interference  with 
properly  be  grounded,  (c)  A  tradition 
dependence  of  women  still  exacts  fi 
decent  regard  for  the  interests  and  wis 
at  large  notwithstanding  the  partitioi 
place,  but  as  on  the  one  hand  she  cannot 
as  a  ground  for  a  right  to  maintenance  in 
can  the  kinsmen  on  the  other  hand  urge 
legal  control  of  her  faculty  of  adoption.  ( 

These  considerations  apply  to  the  ac 
deceased  husband,  whether  joint  or  separi 
husband  had  no  ownership  of  an  estate 
as  being  individually  separate  or  as  be 
branch  separated  from  the  one  to  which 
it  is  obvious  that  he  had  no  sacra  which  tl 
to  sustain.  He  might,  had  he  survived, 
in  as  the  nearest  collateral  on  the  extinc 
tary  branch,  but  when  in  his  absence  anc 
that  other  has  assumed  the  whole  of  the  s 
the  estate  he  has  taken.  (/)  No  participat 

(rt)  See  above,  pp.  689,  851 ;  Sri  RaghiuidilVi 
p.  191. 

(h)  Above,  pp.  93, 258. 

(c)  8oe  Viramitrodaya,  Transl.  p.  257. 

{(l)  Above,  pp.  236,  243. 

(e)  Ramjce  v.  GhamaUf  I.  L.  R.  6  Bom.  at  pj] 

(/ )  Sec  the  opinion  in  Bamundass  Mookerjia 
A.  at  p.  188 ;  and  above,  pp.  67,  308,  590. 
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to  the  widow  of  the  predeceased  which  she  can  impart  to  a  son 
by  adoption.  One  separated  collateral  cannot  therefore  be 
ousted  by  an  adoption  made  after  bis  succession  by  another 
collateral's  widow.  Much  less  can  any  one  representing  the 
proprietary  branch  undivided  in  itself  be  thus  saperseded. 

It  accords  with  the  views  just  stated  that  if  a  HindA  hus- 
band gives  to  his  wife  an  instrument  of  permission  to  adopt, 
should  she  be  left  a  widow,  and  if  he  has  bom  to  him  a  son^ 
who  sur\Tives  him,  and  if  this  son  dies  leaving  a  widow  in 
whom  the  estate  is  vested,  the  power  of  adoption  given  to 
the  mother-in-law  is  incapable  of  execution  and  is  at '  an 
end.  (a)  

B.  3.  24.-ADOPTION  BY  A  WIDOW-CIRCUMSTANCES 
BARRING  ADOPTION  AS  IN  THE  CASE  OF  A  MALE. 

"  A  widow  cannot  adopt  while  a  previously  adopted  son  is 
aUve."  (6) 

A  son  by  her  co-wife  prevents  adoption  by  a  widow 
equally  with  one  born  of  herself,  (c) 

"  The  widow  cannot  adopt  two  sons,  because  the  adoption 
of  the  first  creates  an  immediate  change  of  the  essential  con* 
dition  of  sonlessness.'^  (d) 

The  existence  of  an  adopted  son  is  a  bar  to  another  adop* 
tion  (though  under  power  from  the  husband),  by  a  widow,  as 
well  as  to  one  by  a  husband  himself,  (e) 

A  husband  abandoned  his  wife,  who  became  a  Moorlee. 
By  his  second  wife  he  had  a  son.  The  first  wife  adopted  a 
son.    This  was  held  invalid.  (/) 


(a)  Padma  Kumari  DM  Chowdhrani  et  oZ  v.  Jagaikishore  Acharjia 
Chowdhri,  I.  L.  R.  8  Calc.  302  P.  C. 

(h)  MS.  1664.    See  above,  Sec.  in.  B.  3. 18;  B.  3.  19. 

(c)  Above,  p.  622. 

W  MS.  1671. 

(e)  Qopee  Loll  v.  Musst  ChundraoUe  Btthoojee,  4  N.  W.  P.  R.  22(5 ; 
S.  C.  in  Appeal,  L.  R.  S.  I.  A.  131,  and  19  C.  W.  R.  12  C.  R. 

(/)  MS.  113. 
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Adoption  by  a  Hindu  in  concert  with  his 
was  said^  supersedes  the  original  permission  j 
each  of  his  two  wives  to  adopt  a  son  for  each 
adoption  he  expressly  confirmed  the  permiss 
wife  to  adopt,  (a) 

B.  3.  25.— ADOPTION  BY  A  WIDOW-NOT 
A  VESTED  ESTATE. 

Though  the  Hindfl  authorities  do  not  furn 
it  must  now  be  accepted  perhaps  as  a  princi 
or  at  least  strongly  favoured  by  the  decision 
cannot  be  made  to  devest  or  defeat  an  ichc 
vested.  (6)  The  HindA  rule  seems  to  be  thi 
deceased  was  an  actual  co-owner  or  sharer  ii 
estate  in  question,  his  son  received  in  adopt 
himself  or  by  his  widow,  takes  his  place, 
separated  and  the  law  has  given  the  estate 
relative  to  some  one  else,  the  succession 
by  his  line,  cannot  be  recovered,  because  the: 
rity  for  taking  the  estate  from  the  hands  inl 
fallen.  The  same  principle  is  applied  in  the 
or  dumb  man's  son.  Such  a  man  canuoi 
coparcener.  There  is  a  rale  allowing  his  s 
place  in  a  partition,  but  when  once  the  pari 
made,  the  son  subsequently  bom  or  adopted 
to  a  right  which  did  not  subsist  in  his  i 
particular  rule,  like  that  giving  an  estate  1 
collaterals,  is  not  accompanied  by  any  prov 
subsequently  adopted  sons.     In  a  united  far 

(a)  Goureepershad  Raee  v.  MussL  Jymala,  2  0. 
Macn.  Con.  H.  L.  181,  182;  2  Str.  H.  L.  61.    The 
not  operate  while  the  son  actually  adopted  was  aliip 

(b)  AnnammdLi  v.  Mabhu  Bali  Reddy,  8  Mad.  H.  ( 
Pro8onno  Ghose  v.  Gocool  Chunder,  I.  L.  R.  2  Cal 
Hindumal  v.  RaJchmdbdi,  8  Bom.  H.  G.  B.  114  A.  0 
cussion  above.  Sec.  III.  B.  3.  23 ;  Qdyabdi  v.  Shrid 
H.  0.  P.  J.  1881,  p.  145. 

(c)  See  Bdpuji  Lakehma/n  v.  Pdndwrcmg,  I.  L.  R. 
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remitter  throagh  tbe  identification  in  interest  of  tlie  son 
with  liis  father  who  died  a  co-sharer. 

A  widow  (hayinglegal  power  to  adopt  from  her  husband)  (a) 
cannot  adopt  so  as  to  deprive  or  defeat  an  inheritance  or 
interest  already  vested  in  a  widow  of  a  son,  natural  or  adopted^ 
who  sorvived  his  father,  (b)  or  in  the  son  of  such  a  son,  (c) 
or  in  the  heirs  of  the  adoptee's  grand-uncle  by  adoptionj 
who  had  succeeded  to  the  grand-uncle^s  property  upon  the 
death  of  his  widow,  {d)  Where  the  estate  has  come  down  to 
the  widow  of  the  last  male  survivor  of  the  hnsband^s  family 
prior  to  the  adoption,  (e)  it  might  seem  that  an  adoption  by 
a  widow  of  a  previously  deceased  coparcener  could  not  be 
made  so  as  to  defeat  the  vested  estate.     This  however  will 
depend  on  the  different  views  discussed  above.  (/)    A  new 
line  cannot  be   substituted  by  adoption  to   take  what  a 
natural  born  son  would  not  have  taken ;  {g)  but  there  does 
not  seem  to  be  anything  in  the  Hindu  law  to  prevent  his 
taking  what  a  natural  born  son  would  have  taken  at  the 
moment  of  his  birth  or  of  his  father's  death.     In  Bhoobun 
Ifojfee  Debia's  case  the  adoption  was  in  itself  invalid,  but  if 
it  had  been  made  by  the  widow  of  one  brother  or  cousin 
after  the  estate  had  descended  to  the  widow  of  another  the 
right  of  the  former  to  adopt  to  her  deceased  husband,  which 
had  always  subsisted,  would  not,  according  to  the  prevailing 
HindA  notions,  be  extinguished  by  failure  of  the  male  mem- 
bers.    It  would  only  be  freed  from  a  condition  arising  from 
the  widow's  dependence  while  they  lived.    The  only  theory 
on  which  the  prohibitive  right  of  the  widow  of  the  last  full 
owner  can  be  sustained  seems  to  be  that  the  sacra    along 

(«)  i,  e.  where  such  power  is  essential. 

(6)  Mu8€t.  Bhoobun  Moyee  Debia  v.  Bamkishore  Acharjeej  10 M.  I.  A. 
279 ;  S.  C.  3  0.  W.  R.  15  P.  C. ;  S.  C.  Beng.  S.  D.  A.  R.  1858,  p.  122. 

(c)  Tfmkoo  Baee  v.  Rwm  Baee,  2  Borr.  488  (2nd  Edn.). 

(d)  Kdlly  Proaormo  Qhoae  v.  GoeooL  Chunder,  I.  L.  R.  2  Cal.  295. 

(e)  Gobind  Soondwee  Debia  v.  Juggodumha  Debia,  3  C.  W.  E.  66 ;  S. 
C,  15  C.  W.  R.  5  P.  0. 

(/)  Sec.  III.  B.  3.  23.    And  see  above,  p.  598. 
iff)  See  Musst,  Bhoobwn  Moyee  Debid's  case,  10  M.  I.  A.  at  p.  311. 
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widow  of  one  united  in  interest  with  the  last  holder  adopt 
so  as  to  devest  the  estate  that  has  passed  to  a  mere  collateral 
never  anited  with  the  deceased,  (a)  The  latter  will  neces- 
sarily be  mnch  more  completely  represented  by  a  son  of  a 
united  brother  than  by  a  mere  collateral,  whose  own  right 
may  be  that  of  an  adopted  son  or  have  descended  through 
an  adopted  son.  In  one  case  it  has  been  held  that  the 
adoption  by  a  widow  could  not  give  to  the  adopted  son  the 
position  of  a  co-sharer  with  a  united  brother  of  her  deceased 
husband.  (6)  The  adoption  would  certainly  need  the  sanc- 
tion of  the  surviving  brethren  unless  this  should  be  impro- 
perly withheld.  In  the  case  cited  as  a  precedent  (c)  a 
son  had  died  before  his  father  but  leaving  a  widow  who 
adopted  a  son  thirty-five  years  after  her  father-in-law's 
death.  She  had  recognized  his  nephews  as  members  with 
him  of  an  undivided  family,  and  she  could  not  adopt  without 
their  assent  unless  it  were  improperly  withheld,  (d)  On 
the  death  of  the  son  before  his  father  his  proprietary  right 
had  wholly  merged  in  his  father's,  (e)  He  had  never  had 
separate  sacra,  and  it  might  perhaps  be  contended  that 
therefore  the  widow  never  had  a  right  to  adopt.  (/)  The 
Sastris,  however,  recognizing  the  joint  interest  of  the  son  in 
the  estate  and  the  sacra,  and  his  claim  to  the  due  celebra- 
tion of  his  Sr&ddhas  by  a  son  favour  this  right  of  a  predeceased 
son's  widow.  They  do  not  think  it  excluded  by  the  exist- 
ence of  a  widow  or  a  daughter  of  the  father-in-law,  much 
less  by  the  existence  of  remoter  heirs  to  whom  the  estate 
has  passed  away  from  the  direct  line  of  the  deceased,  [g) 
In  the  case  of  co-sharers  standing  on    an  equal  footing  the 

(a)  This  competition  may  arise  in  the  case  of  a  r&j  or  a  vatau. 

(h)  Govmd  v.  Lakshmbai,  Bom.  H.  C.  P.  J.  1882,  p.  12. 

(c)  Oaydbai  v.  Shridhara  Charya,  Bom.  H.  C.  P.  J.  1881,  p.  145. 

Ci)  Above,  Sub-sec.  3.  13. 

(e)  Udaram  SUaram  y.  Ranu  Panduji,  11  Bom.  H.  C.  B.  p.  76,  86. 

(/)  5ee  above,  B.  3.23. 

{g)  See  above,  B.  3.  13.  pp.  970  ss. 
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Indian  lawyers  certainly  do  not  reco 
to  adoption  by  the  widow  of  one  as  arii 
on  his  death  having  vested  in  the  other 
would  the  Judicial  Committee  {b)  c 
doctrine. 

Though  a  consin  cannot  sue,  as  next 
adoption,  he  has  a  right  to  question 
a  deed  such  an  interest  as  may  be  afi 
tion.  (c) 

An  estate  being  once  vested  cannot,  it 
by  a  subsequent  adoption  in  a  coUaters 
the  adoption  has  been  prevented  by  tl 
has  taken  the  estate  through  the  absenc< 


B.  3.  26. -ADOPTION  BY  A  WIDOW—] 
AFFECTED  BY  HER  A 

Generally  a  widow  cannot  adopt  ut 
maturity,  (e)  This  is  an  instance  of  tl 
which  however  is  in  some  castes  not  ck 
In  these  there  may  be  an  earlier  taking 
is  postponed  until  the  time  of  possible  i 

(a)  See  above,  B.  3.  IS  Tbey  regard  deatl 
{see  p.  598}  as  not  haviDg  occurred  until  the  d 
adoption  impossible. 

(b)  See  Sri  Raghmiadhtia  case,  supra, 

(c)  Brojo  Kishoreo  Dtissee  v.  Srecnaih  Base, 
C.  W.  R.  241. 

{d)  Nilcomul  Lahuri  v.  Jofendro  Mokun  La 
referring  to  Keshuv  Chuyhder  Gliose  v.  Bishun 
A.  R.  1860,  Pt.  II.  p.  340  ;  Rally  Protonno 
Mitiery  I.  L.  R.  2Cal.  295 ;  above,  pp.  367,  368 
case,  L.  R.  3  I.  A.  154.  In  the  last  case  it  wil 
sequent  adoption  deprived  of  an  estate  an  unc 
it  bad  fully  vested.    See  also  Sub-sec.  3.  26. 

{e)  Steele,  L.  C.  48. 
(/)  Steele,  L.O.  187. 
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how  adoption  is  regarded  as  almost  exclusively  the  husband^s 
affair,  that  under  an  authority  from  him  an  infant  widow 
may  adopt.  *'  A  widow  of  10  years,  unshorn,  and  not  yet 
arrived  at  puberty,  may,  in  pursuance  of  her  husband^s  wish 
or  assent,  adopt  from  another  gotra,  though  there  be  a  non- 
assenting  undivided  brother  of  the  husband  surviving."  (a) 
By  the  usages  of  the  seek  of  Sarogees,  adoption  at  the  age 
of  nine  years  is  valid,  and  on  the  death  of  an  adopted  son 
without  issue,  during  the  lifetime  of  the  adoptive  mother, 
the  father^s  right  of  adoption  vests  in  the  widow  and  not  in 
the  mother,  (h) 

"A  mother-in-law  cannot  legally  compel  her  daughter-in- 
law  under  age  to  adopt  against  her  will.  If  she  has  com- 
pelled an  adoption  by  undue  pressure  the  daughter-in-law 
can  adopt  again.^^  (c)  Undue  influence  indeed  invalidates 
an  adoption  in  every  case,  (d) 

B.  3.  27.— ADOPTION  BY  WIDOW— CAPACITY  AS  AFFECTED 
BY  INTELLIGENCE. 
Where  the  husband  has  given  an  express  direction  the  cases 
immediately  preceding  seem  to  show  that  his  wishes  may  be 
carried  out  by  a  child  widow.  When  a  discretion  has  to  be 
exercised  general  principles  would  require  that  a  certain  degree 
of  understanding  should  have  been  attained  before  the  duty  is 
performed,  but  it  does  not  seem  that  any  precise  rule  on  this 
point  has  been  laid  down  in  the  case  of  adoption.  Where  a 
mental  capacity  is  attained  for  religions  functions  in  general 
it  seems  to  be  gained  for  adoption.  Such  restrictions  as  are 
recognized  may  be  referred  rather  to  other  grounds  than  mere 

(fl)  MS.  1648.  A  widow  under  age  it  was  said  might  adopt  under 
a  direction  from  her  husband,  though  his  brothers  survived  ; 
Haradhan  Roy  v.  Biewanath  Roy,  2  Macn.  H.  L.  180. 

(h)  Musst.  Chimnee  Baee  v.  Musst.  Guttoo  Baee,  8  N.  W.  P.  S.  D.  R. 
1853,  p.  636. 

(c)  MS.  1675. 

(d)  Somasekhara  Raja  v.  Subhadramaji,  I.  L.  R.  6  Bom.  524,  527. 


Digitized 


by  Google 


ADOPTION    BY   WIDOWi 

b  of  understanding  unless  this  sboi 
unacy. 


3.  28. -ADOPTION  BY  A  WIDOW— B 

AFFECTED  BY    HER  STATE  AS  TC 

RELIGION  AND  CAST£ 

jeprosy  disqualifies  a  widow  for  ado 
competent."  (a) 

woman^s  want  of  chasity  deprivei 
\  efficacy,  (b)  An  unchaste  womai 
lage^  is  incompetent  to  adopt  (c) 
3  sin  by  penance  she  can  adopt,  {d) 

widow  under  puberty  cannot  adop 
s  with  the  consent  of  her  husbai 
aste,  or  of  both.  But  even  when  t 
1  immature  girl  the  ceremonies  she 
her  ''shanee*'  (/)  or  attainment  o 

Widows  of  Brahm&ns  and  of  otheri 
>m  obtains  are  deemed  impure  aft( 
rty  until  they  undergo  tonsure.     1 

t."  (?) 

A  widow  who  has  attained  puberty 
ions  act  and  therefore  cannot  adopt 
I  tonsure."  (h) 

See  B.  3.  17,  p.  977,  as  to  misoonduct. 
See  Moniram  Kolita  y.  Kerry  Kolitany,  ] 
Sayamalal  Butt  y.  Saudamini  Dasi,  5  B. 
Thtikoo  Baee  v.  Ruma  Baee,  2  Borr.  488 
Steele,  L.  C.  48. 
lb.  187. 

MS.  1672.    A  widow  must  have  attain 
rgone  tonsure  to  give  her  the  qualificatic 
d&stris  haye  hov^eyer  in  some  instan 
P7S  to  adopt.    See  ibid,  aboye,  p.  997. 
MS.  1615. 
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B.  3.  29.— ADOPTION  BY  A  WIDOW— CAPACITY  ANNULLED 
BTY  ifER  REMARRIAGE. 

Be-marriage  is  not  recognized  amongst  the  higher  castes,  (a) 
Any  association  called  by  such  a  name  is  a  cause  of  impurity 
disabling  the  subject  of  it  from  performing  religious  acts. 
But  even  amongst  Sfldras  re-marriage  entirely  severs  the 
previous  family  connexion  and  prevents  adoption  by  the 
widow  who  has  formed  a  new  alliance. 

''  A  SAdra's  widow  having  married  another  person  cannot 
adopt  a  son  to  the  deceased  husband/'  (6) 


B.  3.  31.— ADOPTION  BY  A  WIDOW— CONSENT  REQUIRED. 

The  widow^s  right  to  adopt  under  an  express  authority 
from  her  husband  is  unqualified  by  any  absolute  necessity 
for  the  consent  of  relatives,  (c)  In  the  absence  of  such  autho- 
rity she  may,  as  a  junior  widow,  require  the  consent  of  her 
co-widow,  and  as  a  member  of  her  husband^s  family  the 
consent  of  his  near  relatives,  provided  it  be  not  improperly 
withheld,  (d) 


B.  3.  32.— CONSENT  OP  CO- WIDOW. 

Where  there  are  two  widows  they  ought  regularly  to 
concur  in  an  adoption.  In  case  of  disagreement  the  right 
belongs,  as  we  have  seen,  to  the  elder,  (e)  ^'  But  a  second 
widow  may  adopt  with  the  consent  of  the  elder."  (/) 

(a)  See  Act  XV.  of  1856,  already  several  times  referred  to. 

(b)  MS.  1749. 

(e)  See  above  B.  3.  1  and  B.  3.  2. 

(d)  See  Bvnkar  Sitaram  Prabhu  v.  Oanesh  Shivram  Prabhu,  I.  L.  B. 
6  Bom.  605. 

(e)  Sec.  III.  B.  3. 17. 

(J)  MS.  1658.  The  assent  was  in  one  case  pronoanced  unnecessary. 
MS.  1663.    (Sec  2  Str.  H.  L.  94. 
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B.  3.  33.— CONSENT  OP  MOTHER-IN-LAW. 

The  consent  of  a  mother-in-law  to  an  adoption  by  her 
adoptive  son's  widow  seems  to  have  been  thought  necessary, 
bat  was  inferred  from  the  absence  of  a  prohibition  in  Thukoo 
Baee  Bhide  v.  Bunid  Base  Bhide.  (a)  The  necessity  for 
this  consent  could  not^  probably,  be  maintained  on  the 
authorities. 


B.  3.  34.— ADOPTION  BY  A  WIDOW— CONSENT  REQUIRED 
OF  HUSBAND'S  KINSMEN  OR  SAPINDAS. 

This  subject  has  been  much  discussed  in  the  judgments  in 
recent  years.  The  law  varies  in  Bengal,  Madras  and  Bom- 
bay.  It  differs  according  as  the  deceased  husband  was 
undivided  or  separated  from  his  brethren.  In  the  former 
case  the  dependence  of  the  widow  and  the  necessity  for  the 
sanction  of  the  kinsmen  is  recognized  by  all  the  systems ;  in 
the  latter  case  the  Bengal  law  is  still  strict  in  requiring  the 
husband's  sanction^  (6)  the  Madras  law  requires  some  sanc- 
tion of  the  relatives^  the  Bombay  law  practically  dispenses 
with  it.  (c) 

*'  A  woman  cannot  adopt  without  the  consent  of  her  hus- 
band. If  the  husband  be  dead  he  should  have  expressed  his 
intentions  which  the  widow  may  carry  out.  Failing  this  she 
must  obtain  his  father's  permission.  Failing  him  she  must 
obtain  the  assent  of  the  relatives  (or  caste  fellows).  Without 
this  the  adoption  is  invalid.  A  deed  transferring  her  pro- 
perty inherited  from  the  husband  to  the  adopted  son  is 


(a)  2  Borr.  R.  488,  495.  Perhaps  the  i&stris  were  influenced  by 
the  prevailing  idea  in  Gujarlkth  of  the  mother's  saperiority  to  the 
wife.    A  similar  opinion  will  be  found  below. 

(b)  RajaHiimm  Chtdl  Sing  v.  Koomer  Gunsheam  Slnff,  2  Kn. 
P.  0.  0.  203,  222.  The  case  was  one  from  Etawah  in  the  N.  W. 
Provinces. 

(c)  Jad.  Cit.  at  p.  221.    Rdmji  v,  Gharndu,  I.  L.  R.  6  Bom.  at  p.  602. 
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invalid  unless  countersigned  by  the  relatives."  (a)  ''A  widow 
must  have  her  husband's  permission  ;  or  that  of  her  father-in- 
law;  or  of  his  widow  her  mother-in-law.'^  (b)  The  Vyavahara 
Alajilkha  dispenses  with  the  assent  of  the  deceased  husband 
of  a  widow  on  the  ground  that  the  text  limiting  a  woman's 
power  rests  on  her  essential  dependence  during  coverture, 
and  expressly  mentions  only  the  assent  of  a  husband  to  the 
act  of  the  wife  as  necessary,  (c)  From  the  same  text  the 
Dattaka  Mim4ms4  deduces  that  the  husband's  express 
authority  is  indispensable.  The  middle  doctrine  of  the  assent 
of  the  kinsmen  being  necessary  and  sufficient  is  favoured  by 
the  Mayukha,  {d)  and  this  may  be  considered  to  have  prevailed 
over  both  the  extremes,  (e)  at  least  in  the  case  of  a  united 
family,  A  HindA  widow,  who  has  not  the  family  estate  vested 
in  her,  and  whose  husband  was  not  separated  at  the  time 
of  his  death,  is  not  competent  to  adopt  a  son  to  her  husband 
without  his  authority  or  the  consent  of  his  undivided  co- 
parceners. (/) 

As  to  what  assent  is  sufficient,  in  default  of  authority  from 
the  husband,  in  case  of  adoptions  in  divided  and  undivided 


(a)  MS.  1652.  The  law  here  enunciated  does  uot  give  the  widow 
tmbonnded  discretion.  It  rather  resembles  the  law  prevailing  in 
Madras.  See  Appunietigar  v.  Alemalu  AmmdU  M.  S.  D.  A.  R.  for 
1858,  p.  5 ;  Smr.  Chand.  Chap,  I.  para^.  31,  32 ;  2  Str.  H.  L.  92. 

(b)  MS  1672.    '*  Among  the  Brahmins  &c the  widow  may 

adopt  if  ordered  to  do  so  by  her  husband  before  his  death,*'  even 
where  on  his  decease  his  share  is  absorbed  in  the  shares  of  his  bro- 
thers.    Steele,  L.  C.  176. 

(c)  Vyav.  May.  Chap.  IV.  Sec.  V.  paras.  16-18. 
{d)  Loc.  cit.  para.  17. 

(e)  See  above,  B.  3.  13. 

(/)  Ramji  v.  Ghamdu,  I.  L.  R.  6  Bom.  41)8;  Dinkar  SUaramPrabhu 
ei  <d  V.  Ganesh  Shivram  Prahhu,  I.  L.  R.  6  Bom.  p.  605.     Above,  p. 
997  note  (a). 
126  H 
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law  would  have  been  a  procreation  by  him,  (a)  but  from 
this  the  Judicial  Committee  dissent.  The  law  of  Madras, 
their  Lordships  say  (6) :  "  in  this  respect  is  something  inter- 
mediate between  the  stricter  law  of  Bengal  and  the  wider 
law  of  Bombay,^'  and  by  that  law  '*  a  widow  not  having  her 
husband's  permission  may  adopt  a  son  to  him  if  duly 
authorized  by  his  kindred/'  '^The  requisite  authority,'' 
they  thought,  ''is  in  the  case  of  an  undivided  family  to  be 
sought  within  that  family."  (c)  In  the  particular  case  the 
property  was  an  impartible  zamindary,  and  HoUoway,  J., 
having  held  that  in  such  a  case,  though  the  family  was  un- 
divided, the  principles  applicable  to  a  divided  family  and 
a  separated  estate  ought  to  govern  succession  and  adoption, 
the  Judicial  Committee  take  occasion  to  intimate  their 
doubt  whether  such  a  doctrine  is  tenable,  (i)  It  id  obviously 
inconsistent  with  the  principle  that  ^'  the  substitution  of  a 
son  of  the  deceased  for  spiritual  reasons  is  the  essence  of  the 
thing  and  the  consequent  devolution  of  property  a  mere 
accessory  to  it." 

The  wider  law  of  Bombay  referred  to  by  the  Judicial  Com- 
mittee is  that  allowing  a  widow  of  a  Hindu  separated  from 
his  family  to  adopt  without  the  sanction  of  any  one  in  any 
case  in  which  the  husband  has  not  intimated  a  wish  to  the 
contrary,  (e) 

(a)  7  Mad.  H.  C.  R.  at  p.  305. 

{b)  L.  R.  3  I.  A.  at  p.  191. 

(e)  In  earlier  Madras  cases  it  had  been  raled  that  the  relations 
whom  a  widow  is  to  consult  for  adoption  may  be  her  father-in-law 
or  other  elders  of  the  (&m'\\y  {Ramasashien  v.  Akyalandumal,  M.  S.  D.  A. 
B.  1849,  p.  115).  or  her  husband's  nephew  (Appaniengar  v.  AUmalu 
Amindlt  M.  S.  D.  A.  R.  1858,  p.  6).  The  consent  of  his  nephew  as, 
nearest  male  representative  was  held  suSicient  in  N.  C  hand/case ^ 
kharuda  v.  N.  B.  Eahmana,  4  Mad.  H.  C.  R.  270. 

[d)  See  L.  R.  3  I.  A.  at  pp.  191,  192. 

(«)  Ramii  y.  Qhamdu,  I.  L.  R.  6  Bom.  at  p.  503.  8ee  above,  pp. 
864,  881. 
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In  Raja  V.  F.  Krishnarao  8  case,  (a] 
the  Rdmndd  case  (b)  to  show  that  v/h 
been  separate  in  estate  such  ''assent 
[as  will]  show  that  the  act  is  done  by  th( 
and  bond  fide  performance  of  a  religio 
capriciously  nor  from  a  corrupt  m.-tive. 
Lordships  think  it  would  be  very  dai 
into  the  consideration  of  these  eases  oi 
tions  as  to  the  particular  motives  op 
of  the  widow/'  Where,  as  in  Bo 
authority  in  a  divided  family  is  greater 
be  still  more  dangerous  to  scrutinize  her 
the  light  cast  on  them  by  the  suggesti( 
tives.  The  difficulty  is  removed  by  d 
sanction.  The  opinions  of  the  Sastris 
varied  somewhat  according  to  the  auti 
have  relied,  but  the  doctrine  of  the  San 
generally  prevailed,  (c) 

The  assent  of  separated  kinsmon  will 
that  of  the  deceased  husband's  undivide 
the  husband  of  a  HindA  widow  dies 
herself  is  tho  heir,  or  she  and  a  juni( 
heirs,  she  may  adopt  without  the  sane 
(if  he  have  not,  expressly  or  by  impli 
desire  that  she  shall  not  do  so)  and  wii 
his  kindred,  (e) 

In  one  Bombay  case  it  was  held  th 
single  sapinda  in  a  family  apparently 

(a)  L.  E.  4  I.  A.  1 ;  S.  C.  I.  L.  R.  1  Mad. 
(6)  12  M.  I.  A  397. 

(c)  See  above,  pp.  864,  881. 

(d)  Sri  V.  P.  Baglninadha  v.  Sri  Brozo  K 
p.  189. 

(e)  Rakhmabai  v.  Radhahai,  5  Bom.  H.  C.  ] 
Qhamdu,  1.  L.  R.  6  Bom.  p.  498. 
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cient  to  validate  an  adoption  by  a  widow,  (a)  but  this  cannot 
now  be  considered  as  the  received  law.  (6)  Where  assent  i» 
needed  it  is  the  assent  of  the  father  or  of  all  the  male  mem- 
bers of  the  undivided  family.  Still,  however,  the  right  to 
give  or  refuse  assent  cannot  be  regarded  as  absolute. 
'*  The  assent  of  kinsmen  seems  to  be  required  by  reason  of 
the  presumed  incapacity  of  women  for  independence,  rather 
than  the  necessity  of  procuring  the  consent  of  all  those  whose 
possible  and  reversionary  interest  in  the  estate  would  be 
defeated  by  the  adoption."  (c)  A  widow  refused  permission 
without  reasonable  grounds  might  on  Hindft  principles- 
properly  apply  to  a  Civil  Court  for  a  declaration  of  her  right 
to  adopt  even  against  the  will  of  one  or  more  of  the  sapin^as. 
of  the  husband,  {d) 


B.  3.  35— ADOPTION  BY  A  WIDOW— WITH  CONSENT 
OF  THE  CASTE. 

A  woman  may  adopt  for  her  deceased  husband  if  she  ha» 
permission  of  the  caste (e)  according  to  some  interpretations* 

In  Sree  BrijhhoohunjV s  case  (/)  the  Sdstris  are  made  to 
say  that  a  widow  not  having  a  written  permission  from  her 


(o)  Gopcil  Shridhar  v.  Naro  Vinaijak,  7  Bom.  H.  C.  R.  App.  xxiv.^ 
approved  in  RakhmabaVs  case,  5  Bom.  H.  C.  R.  at  p.  190. 

(5)  See  Eamji  v.  GhamdUf  I.  L.  B.  6  Bom.  at  p.  503. 

(c)  The  Collector  of  Madura  v.  Mootoo  Ramalinga  Sathnpothy,  12  M. 
I.  A.  at  p.  442.  This  agrees  with  the  Nirnaya  Sindhuand  the  Vyav. 
MajCikha. 

(d)  See  above,  Sab-sec.  B.  5.  26,  p.  997,  note  (a). 

(e)  Narayan  v.  NanOr  7  Bora.  H.  C  R.'l53  A.  C.  J. ;  Vyav.  May. 
Chap.  IV.  Sec.  V.  17,  18 ;  Steele,  L.  C.  48,  188;  Sree  Brijbhoohunjes 
Maharaj  v.  Sree  Gakoolooisaojee  Maliaraj,  1  Borr.  181,  202(2ndEdn.)^ 
Thukoo  Baee  v.  Ruma  Baee,  2  Borr.  488  (2nd  Edn.)     See  above,  p.  971. 

(/)  1  Borr.  R.  at  p.  214. 
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husband  may  adopt  with  the  aauctiou  of  the  caste  and  the 
cognizance  of  the  Government.  The  jfiati  are  more  properly 
the  kinsmen,  the  gentile  relatives,  and  so  Oolebrooke  trans- 
lates the  word,  (a)  but  the  Siistris  insist  on  the  approval  of 
the  caste  unless  indeed  members  of  it  be  not  within  roach 
for  consultation,  (b)  They  therefore  must  have  taken  jniti  in 
the  sense  of  caste  fellows. 

Many  castes  at  Poena  said  a  widow  could  adopt  with  the 
consent  of  the  caste,  (c)  They  probably  took  the  ambigaous 
'*  jn^ti  "  in  a  sense  supporting  this  rule. 


B.  3.  36.— ADOPTION  BY  A  WIDOW— CONSEl^T  OF  PERSONS 
WHOSE  INTERESTS  ARE  AFFECTED  BY  THE  ADOPTION. 

It  has  been  shown  above,  B.  3.  25,  that  according  to  some 
decisions  a  vested  interest  cannot  generally  be  devested  by 
means  of  an  adoption.  According  to  the  same  decisions  how- 
ever the  person  whose  estate  is  to  be  devested  may  assent  to 
the  adoption  and  thus  give  it  validity.  This  doctrine  agrees 
with  that  of  the  Hindft  lawyers  in  so  far  as  it  gives  weight 
to  an  assent  which  must  be  disinterested.  It  is  opposed 
to  the  HindA  law  if  it  is  applied  so  as  to  make  the  widow's 
right  to  adopt  absolutely  dependent  on  the  assent  of  one 
who  is  interested  in  refusing  it.  A  separated  relative  on 
whom  the  widow  is  not  spiritually  dependent  does  not  ac- 
quire a  right  to  control  her  by  taking  the  estate  for  which 
it  is  her  religious  duty  to  provide  a  better  heir.  The  mother 
of  the  deceased  is  hardly  less  bound  than  his  widow  to  se- 
cure his  eternal  peace ;  she  can  have  no  right  to  deprive  him 
of  it,  merely  because  she  may  have  succeeded  to  the  estate. 
The  doctiine  as  thus  far  developed  takes  no  account 
of    the    joint     right     even     in     the    case    of     collateral 

(a)  See  Mit.  Chap.  I.  Sec.  XI.  para.  9,  note. 
(6)  Brijbhookunjee's  case,  1  Bbrr.  216. 
(c)  Steele,  L.  C.  187. 
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SQCcession  according  to  some  jurists  (a)  which  the 
son  of  the  man  in  whom  the  estate  has  vested  has 
foilhwith  acquired  in  that  estate.  The  sons'  assent  to 
an  adoption,  if  the  need  for  assent  rests  on  proprietary  right, 
ought  to  be  as  essential  as  their  father's,  but  the  law  has  not 
been  pushed  to  this  logical  conclusion.  Nor  has  the  vested 
interest  as  yet  been  held  to  involve  a  right  to  defeat  an  ex- 
press authority  to  adopt  given  by  the  deceased  owner  to  his 
widow.  Such  an  effect  indeed  would  be  entirely  opposed  to 
the  decisions,  (b)  But  as  the  widow's  capacity  rests  on  a 
presumed  assent  there  seems  to  be  no  good  reason  where 
this  principle  is  admitted  for  allowing  an  interested  relative 
merely  on  the  ground  of  his  interest  to  annul  the  presumed 
authority.  The  necessity  for  sanction  is  really  a  consequence 
of  the  widow's  dependence,  (c)  According  to  the  Bombay 
law  she  cannot  adopt  to  take  away  an  estate  from  collaterals 
without  their  assent  except  when  she  herself  has  a  right 
superior  to  theirs.  In  an  undivided  family  she  has  to  obtain 
their  sanction  ;  in  a  divided  family  she  herself  represents  the 
line  failing  other  representatives,  that  would  be  represented 
by  her  adopted  son.  (d)  When  she  ends  one  collateral  line  she 
cannot  take  away  the  estate  from  another  by  adoption. (e) 

It  is  desirable  that  the  actual  decisions  should,  if  possible, 
be  brought  into  harmony  with  the  principles  thus  deduced 


(a)  See  above,  pp.  710-712. 

(6)  See  above,  B.  3.  13,  B.  3.  23,  B.  3.  25;  above,  p.  1001. 

(c)  Above,  B.  3.  23;  pp.  230  ss,  and  1005. 

It  is  inconsistent  with  the  consent  of  relatives,  being  in  them 
a  right  of  property  that,  if  they  refuse  it,  it  may  generally  be  replaced 
by  that  of  representative  members  of  the  caste.  Steele,  S.  C.  394. 
A  qaestion  which  the  caste  cannot  settle  may  be  referred  to  the  ordi- 
nary Courts.  lb.  185,  186. 

(d)  See  LuUoohhoy  v.  Cassibai,  L.  R.  7  I.  A.  212. 
{e)  See  above.  Sub-sees.  B.  3.  23,  B.  3.  25,  B.  3.  34. 
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from  the  Hiadft  law  itself.  These  de 
selves  somewhat  contradictory,  and  as 
have  built  on  a  few  dicta  of  the  Judicia 
which  they  seem  too  narrow  to  supp 
guidance  of  native  authority  may  be  the 
least  disturbance  of  precedents. 

In  the  Mar^thi  country,  it  was  mi 
Couch  on  a  very  complete  review  of  tl 
conscientious  adoption  by  a  widow  wi 
kinsmen  or  co-widow  may  be  legal,  (a 
this  was  qualified  by  a  statement  tha 
kinsman  would  be  material  if  an  inti 
vested  in  him,  and  he  would  be  devest 
tion.  (c)  This  prohibitive  power  was 
hands  of  a  kinsman's  widow.  Thus  a 
band's  brother  who  died  in  possession, 
son  who  died  after  his  father,  (e)  are 
devested  by  an  adoption  which  would 
son  a  place  prior  to  thsm  in  the  line  < 
deceased  husband  was  the  last  full  o 
Where   the  deceased  was  a  member  of 

(a)  Hakkmabai  v.  Radhabaiy  5  Bom.  H.  C. 

(h)  Rupchand  Hifidumal  v.  Rakhmabai,  8  ] 
this  case  one  of  two  co-widows  it  is  said  mus 
by  another  for  her  husband's  beatitude,  while 
brother  such  an  adoption  would  work  "  ms 
as  the  adoption  could  be  made  to  the  pre; 
brother,  why  not  to  the  prejudice  of  his  wid 
tinues  his  existence?  The  widow  of  the 
continues  his  existence,  and  the  Hindd  law  C( 
by  the  widow  of  each  brother  so  as  to  reprod 

(c)  Annammali  v.  Mobhu  Ball  Reddijy  8  M 
Prosono  Glwse  v.  Gocool  Ghunder,  I.  L.  R.  2  C 

(d)  Rupchand  v.  Rakhmahai,  8  Bom.  H.  C. 

(e)  Musst.  Bhoobun  Moyee  Debia  v.  RamJcish 
279  ;  S.  C.  3  C.  W.  R.  15  P,  C.  ;  Beng.  S.  D. 
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widow  of  a  predeceased  coparcener  may^  on  the  principles 
above  stated,  adopt  after  the  death  of  the  last  deceased 
«ts  she  could  before  it,  and  with  a  similar  effect,  {a)  Where  he 
vras  separated  no  right  can  be  acquired  against  his  own  line 
by  adoption  in  another.  Whore  on  failure  of  his  own 
line  and  of  united  coparceners  the  estate  has  passed  to  a 
separated  branch  it  cannot  be  taken  away  by  another  by 
means  of  a  subsequent  adoption ;  but  the  failure  of  his  own 
lino  is  not  definitive  until  his  widow  has  died  without 
4idopting, 


B.  a.  37.— ADOPTION  BY  A  WIDOW— CONSENT  OF 
GOVERNMENT. 

It  has  been  shown  (A.  4.  4)  that  the  consent  or  at  least 
the  acquiescence  of  the  Government  has  sometimes  been 
thoaght  requisite  to  a  valid  adoption,  Tbo  same  idea  has 
prevailed  still  more  with  respect  to  adoption  by  widows.  It 
does  not  seem  to  be  better  founded  in  the  one  case  than  ia 
the  other.  Some  intimation  to  the  Government  might  be 
desirable  for  publicity^  and  where  an  estate  supporting  a 
public  office  was  to  be  taken  there  were  obvious  reasons  why 
the  sovereign  should  insist  on  adoptions  being  made  only 
with  his  approval^  but  so  far  as  the  Hindi  law  is  concerned 
such  a  sanction  was  not  needed  any  more  for  the  adoption 
than  for  the  procreation  of  a  son.  (6)  Each  is  in  its  place  a 
religious  duty^  superior  to  the  will  of  the  temporal  ruler. 
Yet  according  to  the  SSstri — 


(m)  A.  partition  and  distribution  afber  a  coparoener^s  death  socm  to 
prevent  a  recovery  by  a  sou  afterwards  adopted  by  his  widow.  Sec 
below.  Sec.  VII. 

(fc)  "  In  contemplation  of  law  such  (adopted)  child  is   begotten 

by  the  father on  behalf  of  whom  he  is 

adopted."'    Per  Willes,  J.,  in  the  Tagorv  ca^C;  L.  R,  Suppt.  I.  A., 
at  p  67. 

127  a 
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"  The  assent  of  relatives  and  of  the  Government  is 
requisite  to  the  validity  of  an  adoption  by  a  widow/*  (a) 

"  The  sanction  of  Government  is  necessary  to  an  adoption 
by  a  widow/'  (6) 

Except  when  her  husband  is  alive  a  woman  may  adopt  (c) 
with  the  sanction  of  the  ruling  power,  (d) 

(a)  Ms.  1644.  Tho  assent  of  the  OoTemment  is  not  now  deemed 
necessary,  Rangoohai  v.  Bkagirthihai,  I.  L.  R.  2  Bom.  377 ;  Narho' 
Govind  Kulharni  v.  Narayan  Vithal,  I.  L.  B.  1  Bom.  607 ;  2  Str.  H.  L. 

88. 

(b)  MS.  1644.  Bat  as  to  this  see  A.  4.  4.  In  the  Mankars'  case 
tho  following  replies  were  given  by  the  S&stris: — 

1.  "  That  a  woman,  whether  Br&hman  or  Shoodr,  was  permitted 
to  adopt  a  son,  without  her  husband's  order,  after  his  death." 

2.  "  That  the  widow  could  adopt  a  son  after  her  husband's 
death.'' 

3.  "  A  woman  is  permitted  to  take  a  sc»  in  adoption  according  to 
the  Mayookha.  '* 

4.  "  From  political  motives  Bajee  Eao  declared  the  adoption  of  a 
son  by  a  widow,  without  the  orders  of  her  husband,  to  be  illcga}, 
though  he  permitted  two  or  three  exceptions." 

5.  "  The  widow  is  permitted  by  the  Shastr  to  adopt  any  one  as 
her  son." 

6.  "An  elderly  widow  is  allowed,  of  her  own  accord,  to  do  that 
which  will  insure  her  happiness  in  the  next  world,  and  as  adopting 
a  son  is  one  means  of  attaining  it,  she  may  adopt  a  son." 

(c)  Narayan  v.  Nana,  7  Bom.  H.  C.  R  153  A.  C.  J. ;  Steele,  L.  C. 

45,  47,  187. 

{d)  8ree  Brijbhookunjee  Maharaj  v.  GokoIooUaoJee  Maharaj,  1  Borr. 
181, 202  (2nd  Edn.). 

In  this  case  the  6&stri  said : — **  A  widow,  notwithstanding  she  has 
no  written  permission  from  her  husband,  may,  if  she  be  desirous 
of  adopting  a  son,  do  so  legally  by  obtaining  the  sanction  of  the 
gentiles,  and  informing  the  ruling  authorities." 

"  A  woman  ....  in  the  event  of  her  receiving  no  order 
(from  her  deceased  husband)  must  send  for  her  relations    .    .    .  and 
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When  the  Goyemment  has  sanctioned  and  confirmed  an 
adoption,  gift,  or  bequest,  the  defectiveness  thereof  need 
not  be  inquired  into,  (a)  Its  non-interference  entitles 
the  adopted  son  to  succeed  to  a  vatan.  (b) 


B.  3.  38.— ADOPTION  BY  A  WIDOW— OMISSION  OR 
POSTPONEMENT  OF  ADOPTION. 

Though  it  is  a  religious  duty  on  the  widow's  part  to  give 
effect  to  any  express  direction  left  by  her  husband  she  can- 
not be  constrained  to  perform  it.  Without  good  will  indeed 
the  reception  could  hardly  be  religiously  perfect.  The  cases 
collected  under  B.  3.  15  will  serve  to  illustrate  this  sub- 
division also  along  with  those  which  follow. 

The  right  of  inheritance  is  not  suspended  by  pregnancy 
or  until  adoption,  (c) 

Authority  to  adopt,  upon  death  of  the  natural  son,  does 
not  prevent  the  widow  from  succeeding  to  the  son,  the 
aafchority  not  being  imperative,  [d) 

A  widow  having  permission  to  adopt  three  sons  in  succession 
cannot  be  compelled  to  act  on  that  permission  before  she  is 

after  acquainting  the  ruling  authoritios,  may  adopt  a  son  according 
to  the  ceremonies  laid  down  in  the  Vedas.'* 

(a)  Sree  Brijbhookunjee  Maharaj  v.  Sree  Qokoolootsaojee  Maharaj, 
1  Borr.  181,  202  (2  Edn.) ;  Rakhmdhdi  v.  Rddhahai,  6  Bom.  H.  0. 
B.  at  p.  187  A.  0.  J.  The  importance  attached  to  confirmation  by 
the  sovereign  where  a  public  trust  was  concerned  may  be  seen  from 
pp.  206,  209  of  the  report  of  Borradaile. 

(h)  RamacJiandra  Vasudev  v.  Nanajee  Timajee,  7  Bom.  H.  C.  R.  26 
A.  O.  J.,  in  which  references  were  made  to  Bhaaker  Buchajee  v.  Narro 
Ragh/unath,  Select  Gases  p.  25  ;  Virbudru  Hurrybudru  v.  Baee  Ranee, 
Morris,  Pt.  II.  p.  1 ;  Trimbak  Baji  Joshi  v.  Narayan  Vinayak  Joshi, 

3  Morris's  S.  D.  A.  R.  p.  19  ;  Vishram  Baboorow  v.  Narainrow  Kassee, 

4  ibid,  26  ;  Chenbasawa  v.  Pampangowda,  S.  A.  No.  655  of  1864 ; 
Edkhmabai  y.  Radhabai,  5  Bom.  H.  C.  B.  A.  C.  J.  181. 

(c)  Buhhina  Dossee  v.  RashBeharee  Mojoonidar,  6  C.  W.  R.  221. 

(d)  Dino  Mayee  Chowdhrain,  v.  A.  D.  C.  Rehling,  2  C  W.  R. 
25  Mis.  Rulings. 
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allowed  to  take  ber  contingent  estate  on  the  death  of  the 
adopted  son.  (a)  A  husband's  express  authorization,  or  eyen 
direction^  to  adopt,  does  not  constitute  a  legal  duty  on  the 
part  of  the  widow  to  do  so^  and  for  all  legal  purposes  it  is 
absolutely  non-existent  till  it  is  acted  upon,  {b) 


B.  a  3d.— ADOPTION  BV  A  WIDOW— PKBTBNDBD 
ADOPTION. 

Sonie  instances  of  pretended  adoption  have  occurred  and 
have  been  dealt  with  by  the  Courts  on  the  ordinary  princi- 
ple of  avoiding  fraudulent  transactions^  As  a  pretended 
adoption  is  not  an  adoption,  the  subject  does  not  require 
detailed  treatment. 


B.  4.— AIX>PT10N  BY  FEMALES— ANOMALOUS  ADOPTIONS. 

As  the  husband  and  wife  must  bo  joint  parents  of  the 
legitimate  begotten  son,  and  ought  to  join  in  adopting  a  boy 
to  rejdaco  him,  so  the  widow  alone  can  in  strictness  be  quali- 
fied to  adopt  after  her  husband's  death  a  son  who,  becoming 
his  son,  becomes  hers  also.  And  so  long  as  the  widow 
exists  it  is  quite  c^^>osed  to  principle  that  she  sbould  be 
supplanted  in  the  performance  of  this  duty  by  any  one  else. 
But  in  tbo  case  of  boys  dying  as  infants  the  ri^i  of  the 
mother  to  adopt  has  gained  recognition  by  a  kind  of  necessi- 
ty, and  this  right  has  in  some  instances  been  allowed  an 
extension  even  to  cases  in  which  the  deceased  son  had  left  a 
widow.  Where  a  son  has  died  before  his  father  the  sacra 
have  never  wholly  devolved  upon  him,  and  adoption  by  the 
father  may  be  conceived  as  not  depriving  the  daugbter-in- 
law  of  any  distinct  spiritual  jointure ;  where  ^le  is  ousted 

(a)  Deeuo  Moyee  Dossee  v.  Doorg&perthad  MUter,  3  C  W.  B.  6 
If  is.  App.  See  above,  pp.  903,  904. 

(b)  Vma  Sunduri  Babce  v.  Soutvbiwce  Dahee,  I.  L.  B.  7  CW- 
P-28S. 
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by  her  mother-in-Iaw>  it  must  rather  be  ascribed  to  confu- 
sion of  thought  or  to  the  predominance  allowed  in  many 
ways  to  a  mother  by  caste  custom^  some  instances  of  which 
have  already  been  noticed,  (a) 


B.  4.  1.— ANOMALOUS  ADOPTIONS -ADOPTION 
BY  MOTHER. 

A  widow,  after  succeeding  to  her  natural  bom  son  as  his 
heiress,  may  adopt  a  boy  to  her  own  husband,  (b)  or,  it  is 
said,  to  the  son  himself,  (c)  so  as  to  devest  her  own  interest. 

"  If  a  daughter-in-law  has  made  an  invalid  adoption  con- 
trary to  the  wish  of  the  mother-in-law  the  latter  may  adopt 
an  eligible  person/^  (d)  *'  If  she  make  an  illegal  adoption 
her  mother-in-law  may  make  one/'  (e) 

A  widow  having,  against  the  wish  of  her  mother-in-law, 
who  wanted  a  boy  of  her  own  gotra,  adopted  one  of  a 
diflferent  gotra,  this  was  pronounced  invalid.  The  mother- 
*in-law  adopted  a  boy  of  her  gotra.  Ihe  S^stri  pronounced 
this,  too,  illegal,  as  the  right  vested  in  the  daughter-in-law. 
But  of  the  two  the  preference  was,  he  said,  to  be  given 
to  the  adopted  of  the  mother-in-law  as  being  of  the  same 
gotra.  (/) 

(fl)  iSee  above,  pp.  99, 100, 157,  392. 

{b)  Bykant  Mony  Roy  v.  KrUio  Soondery  Roy,  7  C.  W.  R.  392. 

(c)  R,  V,  Venkata  Krishna  Raov.  Venkata  Rama  Lakshmi  Narsayya, 
L.  R.  4  I.  A.  1;  S.  0. 1.  L.  R.  1  Mad.  174. 

"  A  widow  sacceeding  as  heir  to  her  own  son  does  not  lose  the 
right  to  exercise  the  power  of  adoption.  By  making  an  adoption 
she  divests  her  own  estate  only. "  The  adoption  by  a  mother  on 
account  of  her  deceased  son  is  questionable.  It  is  impossible  that 
the  same  boy  should  have  been  her  son  and  her  son's  son.  Her 
adoption  should  be  of  a  son  to  her  husband,  in  place  of  the  one  de- 
ceased without  son  or  widow.    See  B.  3. 13 ;  2  Str.  H.  L.  94. 

id)  MS.  1672.    But  see  2  Str.  H.  L.  91  ss. 

(e)  MS.  1632. 

(/)  MS.  1744.    See  above,  p.  100  Note  (a). 
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In  a  case  at  2  Str.  H.  L.  93  the  S&stri  said  a  moiher 
directed  to  do  so  by  her  dying  son  coald  adopt  for  him. 
Mf .  Ellis  treated  this  as  a  case  of  delegation,  and  thonght 
she  might  act  as  her  son's  deputy,  as  "  the  Hindu  law  and 
religion  allows  of  vicarious  substitution  in  almost  every 
possible  case."  The  mother  could  not  act  as  ''  deputy"  for 
a  son  deceasedi  but  during  his  life  he  might  perhaps  com- 
mission her  to  act  for  him,  in  a  simply  ceremonial  act,  (a) 
though  this  is  not  certain.  Colebrooke  in  the  case  in  ques- 
tion seems  to  have  thought  that  a  mother  might  complete,  on 
behalf  of  her  son,  an  adoption  begun  by  the  latter  but 
interrupted  by  his  death.  Sutherland  thought  that  not- 
withstanding the  son's  request  the  mother  could  not,  after 
his  death,  adopt  for  him.  {b)  Adoption  by  a  mother  to  her 
own  husband  after  her  son's  death  is,  as  we  have  seen, 
under  some  circumstances  permissible.  An  adoption  by  her 
to  her  son  cannot  be  regarded  as  otherwise  than  grossly 
anomalous.  It  is  only  his  wife  or  his  widow  who  can  adopt 
for  a  man  (c)  and  at  the  same  time  for  herself,  the  adoption 
taking  the  place  of  procreation,  in  which  a  son  and  a  mother 
could  not  possibly  join,  (d) 


B.  4.  2.— ANOMALOUS  ADOPTIONS  BY  FEMALES— 
BY  A  DAUGHTER-IN-LAW. 

The  case  discussed  above  under  A.  2.  3  may,  from  one 
point  of  view,  be  regarded  as  falling  under  this  section. 

(a)  Sec  Vijiarangam  v.  LuJcshnum,  8  Bom.  H.  C.  E.  at  p.  256 
O.  0.  J. 

(b)  So  per  Westropp,  C.  J.,  in  Bhagvandas  Tejmal  v.  Rajmal,  10 
Bom,  H.  C.  R.  at  p.  265. 

(c)  Bhagvdndaa  v.  Rdjnud,  10  Bom.  H.  0.  R.  241. 

{d)  An  adoption  invalid  on  account  of  an  intervening  holder  of  an 
estate  is  not  set  up  by  the  death  of  that  person.  See  ByharU  Moonee 
Boy  V.  Kisto  Soonder  Roy,  7  0.  W.  R.  392,  as  compared  with  the  ex- 
planation of  Bhoohun  Moyee's  case,  in  Pvdma  Coomari  v.  Court  of 
W^ar(fc,L.  R.  SLA,  229. 
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The  validity  of  such  an  adoption   would  hardly   now  bo 
admitted,  (a) 

C.  l.'-QUASI  ADOPTIONS— BY  MALES. 

"  Of  the  twelve  enumerated  sons  two  only— the  lawfully 
begotten  and  the  adopted — are  allowed  in  the  Kaliyuga.  (b) 

The  Kritrima  adoption  by  a  male  to  himself  alone  or  by 
a  husband  and  wife  to  both  conjointly,  is  still  recognized  in 
Maithila,  (c)  but  it  is  of  little  or  no  importance  for  other 
districts. 

The  p&lak  putra  has  no  right  as  such.  {J) 

"A  foster-son  may  be  heir  by  custom."  (e)  In  such  a  case 
the  ''adoption"  must,  so  far  as  is  known,  be  made  by  the 
foster  father  himself. 


C.  2,— QUASI  ADOPTIONS  BY  FEMALES— KEITRIMA 
ADOPTIONS. 

"  In  Maithila  the  widow  is  as  of  right  at  liberty  to  adopt 
without  special  authority  for  the  purpose  (a  Kritrima  son) ; 
the  adopted  in  this  case  succeeding  to  her  exclusive  property 
only,  not  to  that  of  her  deceased  husband  to  whom  he  is 
not  considered  in  any  way  related."  (/)  He  acquires  no 
relationship  save  to  the  adopting  mother,  {y) 

(a)  In  Dinkar  Sitaram  y.  Ganesh  Skivi-am  Prabkut  I.  L.  B.  6  Bom.  505, 
the  authorization  of  a  father -in-law  seems  to  have  been  thought  of 
some  importance.  But  no  part  of  the  ultimate  decision  rests  on  this 
point.  At  p.  508  line  5,  a  seeming  error  is  caused  by  the  omission 
of  the  word  *'  of  "  before  "  Krishna." 

{b)  MS.  1633. 

(c)  See  below,  Sec.  VII. 

(d)  Steele,  L.  0.  184.     As  to  the  palak  putra  see  above,  p.  925. 

(e)  MS.  1707.  As  to  the  fosterage  or  quasi  adoption  prevalent 
amongst  the  lower  castes  see  above,  p.  924. 

(/)  2  Str.  H.  L.  204,  quoting  Sutherland's  Synopsis. 

(g)  Boolee  Singh  v.  Musst.  Busunt  Koveree,  8  C.  W.  R.  155.  With 
the  Kritrima  adoption  may  be  compared  that  allowed  in  the  later 
ages  of  the  Roman  law.    Sec  above,  pp.  905,  936. 
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L  Maithila  it  appears  that  a  wife  may  adopt  to  herself 
pendently  of  her  husband  by  the  Kritrima  form.    The 
bhus  taken  succeods  only  to  her  Stridhana.  (a) 
le  son  thus  adopted  by  a  wife  or  a  widow  does  not  lose 
)lace  in  his  own  family.  (6) 

le  consent  of  the  person  adopted  is  indispensable,  (c) 


1.  QUASI  ADOPTIONS  BY  FEMALES— SUBJECT  TO  TIIE 
ALYA  SANTANA  LAW. 

female,  where  the  Alya  Santdna   law  prevails,  cannot 
it,  if  she  have  male  issue  living,  {d ) 


C.  2.  2.— QUASI  ADOPTIONS  BY  FEMALES  —BY 
KALWANTINS,  NAIKINS,  &c. 

The  Sutras  contain  no  rules  applicable  to  adoption  by 
^antins/'  {e)  A  dancing  girl,  it  was  said,  can  adopt, 
Dniy  a  daughter.  (/) 

le  Pandit  of  the  Supreme  Court  at  Calcutta  when  con- 
)d  on  an  adoption  of  a  daughter  by  a  courtesan  answered 
there  was  no  such  instance  of  the  adoption  of  a  daugh- 
0  inherit  by  the  Hind  A  law.  {g) 

Sree  Narain  Rat  v.  Bhya  Jha,  2  C.  S  D.  A.  R.  23. 

Collector  of  Tirhoot  v.  Ewrroo  Persad  Mohunt,  7  0.  W.  R.  500 

Luchman  Lai  v,  Mohun  Lai,  16  C.  W.  R.  179  0.  R.     See  above, 
05,  925,  931. 

Cotay  Regady  v.  Manjoo  Kumpty  ct  al,  M.  S.  D.  A.  R.  1859,  p. 

The  Alya  Santana  succession  is  that  of  a  nephew  to  his 
rnal  uncle.    See  above,  pp.  287,  289,  42L 

MS.  1651. 
)  M.  G.  Alasani  v.  C.  RatnaclielluTYiy  2  Mad.  H.  C.  R.  56.  This  is 

real  adoption.  See  above,  p.  933.  The  adoption  (so  called)  of 
ak  Kanya  as  a  dancing  girl  may  be  annulled  at  pleasure  by 
dopter,  Steele,  L.  C.  185. 

Doc  dcm  Hcncoivcr  Bye  v.  HariBcowe^'  Bye,  2  Mori.  Dig.  133. 
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SECTION  IV. 

FITNESS  FOR  ADOPTION. 

When  a  substitutionary  son  is  needed  the  man  seeking 
him  is  not  at  liberty  to  adopt  any  child  indiscriminately. 
There  are  conditions  as  to  sex,  (a)  caste,  family  and  per- 
sonal qualities,  which  must  be  satisfied  in  order  to  constitute 
a  fit  subject  for  adoption.  Some  of  these  afford  no  more 
than  a  ground  of  preference,  but  others  are  indispensable. 
They  go  to  the  root  of  the  capacity  to  render  the  desired 
benefits,  or  rest  on  the  duties  due  to  the  family  of  birth, 
which  must  not  be  thrown  off  even  in  the  lower  castes. 
The  statement  that  "  an  adoption  once  made  cannot  be  set 
aside"  (h)  cannot  be  sustained  in  the  sense  that  a  mere 
performance  of  the  ceremonies  gives  validity  to  an  adop- 
tion of  a  disqualified  person,  (c)  or  one  given  by  a  person 
not  competent  to  make  the  gift.  Sir  M.  Westropp  denied 
that  the  factum  valet  principle  could  be  applied  to  such  a 
case  (d)  where  a  widow  without  express  authority  had  given 
an  only  son  in  adoption. 


1.— FITNESS  FOR  ADOPTION  AS  AFFECTED  BY  CASTE. 

The  rule  which  requires  that  a  boy  who  is  to  be  adopted 
shall  be  of  equal  class  with  the  adoptive  father,  has  already 
been  considered,  (e)     It  is  implied  in  several  of  the   texts 

(a)  The  ancient  institution  of  the  putrika-putra  makes  the  men- 
tion of  "sex"  not  superfluous.  See  Vyav.  May.  Chap.  IV.  Sec.  V. 
para.  6. 

"  The  substituting  of  a  daughter  for  a  son  is  also  prohibited,  being 
included  amongst  those  rejected  in  the  Kaliyuga."    2  Str.  H.  L.  152. 

(b)  Boje  Vyankafrao  v.  Jayavantrao,  4  Bom.  IL  C.  R.at  p.  195. 

(c)  Lakshmappa  v.  Ramava,  12  Bom.  H.  C.  R.  at  p.  389,  and  the 
cases  there  quoted. 

((i)  lb.  p.  397.    So  Colebrooke  at  2  Str.  H.  L.  178. 
{e)  Above,  p.  1>28.     See  Vyav.  May.  Chap.  IV.  Sec  V.  para.  1.. 
128  H 
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quoted  below.  The  instances  of  a  breach  or  attempted  breach 
of  this  role  are,  as  might  be  expected,  very  few.  In  two 
cases  the  following  answers  were  given  : — 

'^  No  adoption  is  permitted  from  a  dififerent  caste."  (a) 

An  adoption  was  pronounced  illegal  on  the  grounds  that 
the  adopted  was  of  a  dififerent  caste  from  the  adopting  widow, 
and  was  an  only  son.  (b) 


2.  1— CONNEXION  IN  FAMILY  GENERALLY. 

By  the  birth  of  a  son  to  one  of  several  brothers,  says  the 
Smriti,  (c)  all  become  fathers  of  male  ofiFspring.  The  pro- 
bable origin  of  this  notion  has  already  been  discussed,  {d) 
In  the  more  recent  developments  of  the  law  we  have  seen  that 
a  brother  might  properly  be  called  in  to  supply  a  brother's 
failure  to  procure  offspring,  (e)  In  this  state  of  the  scrip- 
ture and  of  custom  it  was  natural  that  as  adoption  gradually 
supplanted  the  other  methods  of  recruiting  a  family  the 
brother's  son  should  seem  the  fittest  for  adoption.  In  his 
case  there  was  a  kind  of  sonship  already,  so  much  so  that 
some  writers  contended  against  the  necessity  of  any  adoption 
at  all  when  there  was  a  brother's  son.  (/)  There  could  be 
no  question  in  his  case  as  to  an  effective  change  of  gotra 
seeing  that  no  change  was  needed.     He  would  of  necessity 

(a)  MS.  1637.  An  adoption  is  annulled  if  it  be  discovered  that  the 
boy  adopted  was  of  a  lower  caste  than  the  adoptive  father,  Steele,  L.  C. 
185.  This  means  that  the  adoption  is  declared  to  have  been  null 
from  the  first.     See  Datt.  Mim.  11.  25,  27. 

(b)  MS.  1750.  It  nuiy  seem  strange  that  such  a  question  should 
have  arisen,  but  the  Viramitrodaya,  Tr.  p.  117,  admits  a  ^Adrason  by 
adoption  to  one  of  higher  caste.    See  above,  p.  928. 

(c)  Manu  IX.  182 ;  Mit.  Chap.  I.  Sec.  XI.  para.  36  ;  Vyav.  May. 
Chap.  IV.  Sec.  V.  para.  19. 

{d)  Above,  p.  419. 

(c)  Above,  pp.  879,  880. 

(/)  bVe  Datt.  Mim.  Sec.  II.  7:^. 
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sacrifice  to  the  same  remote  ancestors  with  the  same  formulas 
as  woald  a  begotten  son  of  the  adoptive  father.  Besides 
these  considerations  the  preference  of  a  brother's  son  found 
a  natural  basis  in  family  aficction,  (a)  and  when  the  brethren 
were  united,  as  in  early  times  they  usually  were,  the  interest 
of  all,  and  of  the  children  of  those  who  had  sons,  were  better 
preserved  by  adopting  a  son  from  amongst  the  necessary 
participators  of  the  estate  than  by  introducing  a  stranger 
who  would  take  a  part  from  all  the  other  members  of  the 
family,  (b)  Amongst  remoter  relatives  these  reasons  could 
not  operate  with  the  same  force.  But  it  was  inevitable 
that  next  to  a  brother's  son,  a  cousin,  or  a  cousin's  son  should 
be  sought  as  the  fittest  for  adoption,  and  that  the  order  in 
point  of  proximity  should  become  that  of  practical  pre- 
ference in  selection,  (c)  A  man,  Vasishtha  says,  is  to 
adopt  the  son  of  the  nearest  relative  who  can  and  will  give 
one ;  {d)  but  of  two  persons  equally  nearly  related,  either 
is  eligible,  (e)     Genealogies   carefully  preserved  indicated 

(a)  The  Datfc.  Mim.  Sec.  11,  29,  says  a  half-brother's  son  is  not  to 
be  taken  while  a  whole  brother's  eon  is  available.  There  is  almost  a 
repulsion  between  sons  of  rival  wives.    Bat  see  belovr,  p.  1024. 

(b)  The  nearness  which  is  generally  understood  as  nearness  of 
femily  connexion  is  by  some  construed  as  nearness  in  locality  of 
residence.  See  Viram.  Tr.  p.  117.  This  view  seems  to  be  favour- 
ed by  the  Mit.,  see  Chap.  I.  Sec.  XI.  paras,  13,  14,  and  Notes.  The 
Vyav.  Mayukha  says  the  nearest  by  blood  is  to  be  taken,  see  Chap . 
IV.  Sec.  V.  para.  19,  and  Datt.  Mim.  II.  16 ;  V.  36,  38. 

(c)  See  above,  p.  913,  as  to  the  superior  claims  of  the  nearer 
relatives. 

{d)  Vasishtha,  Chap.  XV.  6. 

(e)  iSfree  Brijbhookunjee  Makaraj  v.  8ree  Gokoohotsaojee  Maharaj. 
1  Borr.  181,  202  (2nd  Edn.). 

The  Pandits  said,  **  it  is  written  in  the  Mayukh  that  it  is  necessary 
that  the  person  to  be  adopted  be  of  a  virtuons  disposition,  learned, 
beloved  by  him  who  adopts  him,  and  also  be  the  nearest  of  kin  to 
him,  adding  verbally,  that  if  there  were  two  persons  equally 
near,  Mah&r&nee  would  be  at  liberty  to  adopt  either."  See  Datt. 
Ohand.  I.  10 ;  Vyav.  May.  Chap.  IV.  Sec.  IV.  para  19. 
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at  once  whence  wives  might  not,  and  sons,  if  need  were, 
might  be  had ;  the  gotra  invocations  were  the  same ;  and 
the  higher  deities  were  worshipped  under  the  same  names  and 
conceptions.  It  is  not  surprising  that  the  limitation  of 
choice  which  was  thus  induced  in  practice  should  have  come 
to  be  regarded  by  many  as  necessitated  by  the  law;  (a)  but 
the  sources  do  not  aflFord  any  authority  for  such  a  restriction. 
What  they  exact  is  nearness  and  likeness,  so  far  as  these 
can  be  secured,  identity  of  caste,  according  to  the  best 
interpretations,  and  also,  but  not  indispensably,  of  family 
or  gotra.  Amongst  the  SAdras  the  distinctions  of  gotra  in 
the  Brahminical  sense  cannot  exist,  (b)  Their  quasi-gotras 
mark  the  more  distant  family  connexions,  but  there  is  no 
objection  to  a  Sfldra  adopting  from  a  gotra  different  from 
his  own.  (c) 

The  question  being  as  to  the  existence  of  a  legal  objec- 
tion to  the  adoption  of  a  son  from  a  remote  branch  the 
Sdstri  answered  only :  **  The  S^stra  is  in  favour  of  the  adoption 
of  a  boy  belonging  to  the  near  branch.'^  (d)  Colebrooke  says 
that  only  a  preference  is  to  be  given  to  a  brother's  son,  not 
so  exclusive  a  preference  as  to  shut  out  the  exercise  of  dis- 
cretion, (e)  The  prohibition  against  an  adoption  of  an 
asagotra  is  of  a  moral  rather  than  legal  character,  (/)  and  in 
one  case  a  Sastri  expressed  the  opinion  that  "  if  a  Brahman 
cannot  find  a  person  fit  for  adoption  in  his  own  gotra  he  may 
adopt  from  another  gotra  a  man  of  30  having  children.^'  (g) 


(a)  See  Mit.  Chap.  I.  Sec.  XI.  paras.  13,  36,  Note ;  Vyav.  May.  Chap. 
IV.  Sec.  V.  para.  10;  Datt.  Mtm.  Sec.  II.  paras.  2,  13. 

(6)  See  Datt.  Mlm.  II.  5  ss.  80. 

(c)  Rangamma  v.  Afchamma,  4  M.  I.  A.  1. 

{d)  MS.  1640.    See  Datt.  Mim.  II.  18. 

(e)  2  Str.  H.  L.  103. 

(/)  Bu/rma  Samoodhany  TJmmal  v.  Comara  VenkatacheUa  Redayar, 
M.  S.  A.  R.  1852,  p.  Ill ;  1  Str.  H.  L.  85  ;  2  ib.  98, 103,  106. 
{g)  MS.  1639. 
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In  another  case  amongst  Br^famans^  a  question  having  been 
pnt  as  to  the  adoption  by  a  widow  of  a  boy  whose  npana- 
yana  (a)  had  been  performed,  the  answer  was  merely  that  if 
a  boy  of  her  own  gotra  could  not  be  obtained  she  might? 
take  one  of  another  gotra.  (b) 

The  general  rule  of  propinquity  giving  a  preference  for 
adoption  is  illustrated  by  the  following  cases.  A  few  of  them 
admit  the  adoption  of  a  younger  by  an  elder  brother. 
Balchandra  S&stri  gathered  a  support  for  this  adoption  by 
inference  from  the  elder  brother^s  being  "  in  place  of  a 
father,"  (c)  but  the  Smriti  had  in  view  merely  the  nurture  and 
protection  of  the  family  by  its  head.  The  castes  do  not  seem 
to  have  admitted  this  adoption,  and  it  is  opposed  to  the 
principle  of  imitating  nature,  (d)  It  can  hardly  be  regarded, 
therefore,  as  allowed  by  the  law. 

In  Brijbhuhhan^s  case  {e)  the  Sastris  say  that  the  person 
to  be  adopted  must  be  the  nearest  of  kin  who  can  be  obtain- 
ed. But  then  they  add  that  what  has  been  done  conform- 
ably to  the  Vedas  cannot  be  undone,  and  that  a  son  taken, 
not  from  amongst  the  gentiles,  even  by  a  widow,  is  not  a 
mere  dharm-putra  but  a  datta-putra  with  the  full  rights  of 
that  relation.  (/)  It  follows  that  the  preference  of  the 
nearest  is  not  a  matter  of  legal  obligation. 

A  widow,  on  the  death  of  her  son,  adopted  a  remoter 
kinsman  than  one  who  was  available,  and  on  his  behalf  applied 
for  a  certificate  of  guardianship,  which  was  refused,  as  the 
adoption  was  prejudicial  to  rights  of  nearer  heirs,  and  their 
consent  was  not  shown  to  have  been  obtained  to  rebut  the 

(a)  Thread  ceremony. 

(b)  MS.  1617. 

(c)  Steele,  L.  0.  44. 

(d)  See  Datt.  Mtm.  Sec.  III.  30. 

(e)  1  Borr.  R.  at  p.  214. 
(/)  1  Borr.  218. 
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imption  of  caprice  arising  from  the  facts.     She  was  I 

*ed  to  a  regalar  suit  to  establish  a  Valid  adoption^  and 
bed  to  renew  the  application  for  guardianship  under 
iX.  of  1864.  (a) 

the  following  case  the  Sdstri  in  approving  the  adoption 
nan  of  his  brother  by  birth  put  the  permission  on  the 
id  of  a  total  severance  of  natural  ties  by  the  adoption 
e  deceased  into  another  family,  (b)  "Adoption,"  he 
"  severs  the  connection  with  the  natural  relatives  so 
letely  that  the  adopted  son's  widow  may  adopt  his 
fer  brother,  (c)  But  consanguinity,  according  to  the 
•al  opinion,  is  not  to  be  over-looked  in  adoption  any 
than  in  marriage. 

ough  the  adopting  brother  has  been  adopted  into  another 
^,  several  decisions  have  settled  that  he  cannot  adopt  his 
al  brother,  on  the  ground  that  consanguinity  does  not 
with  adoption,  (d)  Thus  it  has  been  ruled  that  a 
er  cannot  adopt  his  brother  in  Maithila,  (e)  or  in  the 
a  country,  Madras.  (/) 

Maratha,  a  widow,  having  adopted  her  husband's  illegi- 

9  son,  his  right  to  inherit  was  put  on  his  position  as  a         \ 

rd  son  of  a  Sftdra.  (g) 

I 

Bhagubai  v.  Kalo  Venkaji,  Bom.  H.  C.  P.  J.  1875,  p.  45. 

^bove,  p.  934. 

MS.  1625. 

MootUa  Mudalli  v.  Uppon  Venkatackarry,  M.  S.  D.  A.  Dec.  1858, 
.     See  below,  Sec.  VII. 

B.  Runjeet  Singh  v.  Obhye  Narain  Singh,  2  0.  S.  D.  A.  R.  245. 

RamanamaU  v.  Suban  Annavif  2    Mad.  H.  C.  B.  399 ;  Muttusawmy 
V.  Lutchmeedemmma,  M.  S.  D.  A.  Dec.  1852,  p.  96  ;  MooUia 
\i  V.  Uppon  Venhaiachai-ry,  M.  S.  D.  A.  Dec.    1858,  p.  117.    ^ot 
lis  half-brother,  see  below.  Sub- Sec.  2.  4. 

MS.  1691. 
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2.  2.— RELATION  BETWEEN  THE  BOY  TO  BE  ADOPTED 
AND   THE  ADOPTIVE  FATHER  THROUGH  THE  NATURAL 

FATHER. 

This  connexion  affords,  as  we  have  seen,  the  strongest 
ground  of  preference,  but  it  does  not,  according  to  the 
decisions,  give  to  the  nearer  relatives  a  legal  right  to  impose 
a  son  on  a  person  about  to  adopt.  This  would  indeed  be 
inconsistent  with  the  affectionate  relations  which  it  is  an 
object  of  the  law  to  foster  betv^reen  those  connected  by  adop- 
tion, (a)  The  limitation  of  choice  has  been  thought  some- 
what stricter  in  the  case  of  a  widoWf  and  there  are  some 
obvious  reasons  why  this  should  be  so,  but  in  a  united  family 
her  necessary  dependence  secures  the  desired  end,  and 
it  cannot  be  said  that  apart  from  this  she  is  confined  to 
the  family  or  gotra  of  her  husband  by  any  strictly  legal 
restraint.  (6) 

A  near  relative  of  the  same  gotra,  a  nephew  if  possible,  (c) 
is  the  first  choice.  Failing  such,  a  distant  gotraja.  Failing 
him,  a  bhinna  gofcra-sapinda.  (d)  FaiHng  him  a  non-sapinda 
of  not  more  than  five  years^  and  whose  tonsure  (chaula, 
ch&da)  has  not  been  performed.  If  such  an  one  cannot  be 
obtained  then  one  of  greater  age  may  be  taken,  (e)  Steele 
gives  the  order  of  choice  in  adoption  according  to  the 
customary  law  of  the  Dekhan  as  follows  (/): — Any  brother^s 
son  should  be  the  first  selected  for  adoption;  should  there  be 
none,  or  should  the  boy's  parents,  &c.,  refuse  consent,  his 
place  is  to  be  supplied  by — (2nd),  Any  boy  of  the  same 

(a)  See  the  texts  quoted  below. 

(b)  SrimaH  Uma  Beyi  v.  Gokoolanand  Bos  Mahpatrat  L.  B.  5 
I.  A.  40. 

(c)  Datt.  Mtm.  II.  67,  73. 

(d)  As  to  these  terms  see  above)  pp.  114, 133. 

(e)  MS.  1672.  In  the  Punjab  amoogst  many  tribes  there  is  no 
limit,  bat  the  adoption  must  preferably  be  from  amongst  near  kins^ 
men  and  must  be  from  the  gotra  or  tribe.  Punjab  Customary  Law 
U.  155. 

(/)  Steele,  L.  C.  44. 
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gotra,  and  descended  from  a  common  ancestor  within  three 
generations  (sanghit,  sagotra,  sapinda);  (3rd)  Any  boy 
connected  with  the  family  by  the  female  line  of  connexions, 
for  whom  fhneral  cakes  are  offered  (nsagotra  sapinda)^  such 
are  the  mother's  brother's  son,  or  the  father's  sister's  son ; 
(4th)  Any  boy  of  the  same  gotra,  descended  from  a  com- 
mon ancestor  within  seven  generations,  within  which  degree 
marriage  is  prohibited  (wimdh  sumbhand) — these  relations 
are  called  the  sagotra  dushantil ;  (5th)  Any  boy  of  the  same 
gotra,  the  genealogy  of  whose  relationship  is  otherwise 
unknown  (sagotramatra) ;  (6th)  A  boy  of  a  different  gotra, 
but  of  the  same  caste  (pargotra) — such  are  the  sister's  son 
and  daughter's  son,  who  are  adoptible  in  default  of  the 
preceding.  A  paternal  uncle  cannot  be  adopted,  being  in 
place  of  his  father.  Nor  a  maternal  uncle,  for  "  an  elder 
relation"  (without  regard  to  the  relative  age  of  the  parties) 
^*  cannot  be  adopted." 

The  castes  at  Poena  answered  more  simply : — (a) 

The  following  relations  are  to  be  selected  in  order  :— 
1,  brother's  son  ;  2,  paternal  first  cousin ;  3  paternal  second 
cousin ;  4,  one  of  the  same  gotra ;  5,  one  of  the  same  caste,  P. 
Should  the  party  first  in  order  be  refused  by  his  immediate 
family,  the  caste  may  advise,  and  if  they  fail  to  persnade  the 
party,  another  boy  is,  with  their  concurrence,  to  be  adopted. 

From  Khandesh  a  still  simpler  answer  was  received : — (6) 
"  The  son  of  the  nearest  relation  is  to  be  adopted ;  but  should 
his  father  not  consent,  a  stranger  may  be  adopted  with  the 
consent  of  several  respectable  persons." 

"  The  son  of  a  half  brother  may  be  adopted  in  preference 
to  the  son  of  a  full  brother  ."(c) 

(a)  Steele,  L.  C.  182. 
(6)  Steele,  L.  C.  182. 
(c)  MS.  1627.    This  is  opposed  to  the  Datt.  Mtm.  Sec.  II.  29. 
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Tho  existence  of  a  brother*9  son  does  not  deprive  the 
uncle  of  power  to  adopt  another  boy,  the  selection  being  a 
matter  of  conscience  and  not  of  absolute  prescription,  (a) 

^' A  man  may  adopt  the  son  of  a  distant}  instead  of  the  son 
of  a  near,  kinsman/'  (6) 

"  The  widow is  enjoined  to  give  preference 

to  the  nearest  relation  who  is  eligible.  But  the  validity  of 
an  adoption  actually  made  does  not  rest  on  the  rigid  observ- 
ance of  that  rule  of  selection:  the  choice  of  him  to  be 
adopted  being  a  matter  of  discretion/'  (c)  The  S^stris  have 
expressed  the  rule  more  strictly,  A  husband's  brother's  son, 
they  said,  can  be  adopted  by  a  widow,  even  without  the 
injunction  of  the  husband,  (d)  When  such  nephew  exists,  she 
cannot  adopt  another  without  her  husband's  injunction,  (e) 


(a)  Ookoolanund  Doss  v.  Musst.  Wooma  Daee,  15  Beng.  L.  R.  405  ; 
B.C.  23 C-  W,  R.  340 ;  S.  0.  in  App.  to  P.  C.  L.  R.  6  I.  A.  40  ;  contra 
Ooman  Dutt  v.  Kunhia  Singh,  3  C.  S.  D.  A.  R.  144,  on  an  adoption 
in  the  kf  itrima  form.  See  Snth.  Syn.  Head  II.  and  the  comment  by 
the  Jadicial  Committee,  L.  R.  5  I.  A.  ab  p.  53  ;  1  Macn.  H.  L.  68  ;  1 
Str.  H.  L.  86. 

(h)  MS.  1628. 

(c)  Ck)leb.  in  2  Str.  H.  L.  98.    See  above  p.  887,  Note  (a). 

(d)  Huebatrav  Mankarv.  Govindrav  Mankar,  2  Borr.  76.  (83  2nd  Edn.) 
See  Vyav.  May.  Chap.  IV.  Sec.  V.  paras.  17. 18, 19 ;  Datt.  Mtm.  Chap. 
II.  29,  73  ;  Datt.  Chand.  Chap.  I.  20,  27,  28 ;  Manu.  XI.  182 ;  Mit. 
Chap.  I.  Sec.  XI.  paras.  36  ss. 

(e) "They  (the  Sh&strees)  said,  a  widow  can,  by  her 

husband's  injnnotion,  adopt  a  son,  bnt  not  witbont  it,  but  the  prohi- 
bition is  meant  against  her  taking  any  other  person  when  the  son  of 
her  husband's  brother  exists,  whom  she  may  adopt  even  without 
such  injunction ;  for  from  the  words  (of  Manu,  Chap  9bb,  y.  182, 
quoted  by  the  ZiUah  Sh&strees)  found  in  the  Mit&kshar&,  book 
second,  leaf  55th,  page  1st,  line  3rd,  it  appears,  that  even  without 
the  injunction  of  her  husband,  a  widow  may  adopt  the  son,  either  of 
her  husband's  eldest,  or  youngest,  brother."  2  Borr.  99. 
129  H 
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Etoii  amongst  the  lower  oastes  a  S&stri  said — 

''  The  deceased  husband's  brother's  son  shoald  be  adopted 
by  a  Sddra  widow.  Failing  him  she  may  take  any  one  of 
the  caste  junior  to  the  adopter.''  (a) 

'^  Though  the  deceased  husband  desired  that  the  son  of  his 
brother  should  be  adopted,  and  the  brother  is  willing  to  give 
his  son — which  the  Yyayahllra  MayAkha  allows,  though  sin- 
ful, ( h )  — ^yet  the  widow  is  not  under  such  circumstances  obliged 
to  take  such  a  son.  In  taking  the  son  of  some  other  relative 
however  she  must  have  the  assent  of  the  relatives."  (c) 

In  one  case  the  S&stri  said  that  a  widow  cannot  adopt 
her  deceased  husband's  first  cousin.  [A)  But  this  was  found- 
ed on  his  notion  that  the  adoption  of  a  brother's  son  was 
obligatory.  In  himself  a  first  cousin  of  the  deceased  is  a 
proper  person  to  adopt  in  the  absence  of  a  nearer  relative,  i.e. 
a  nephew,  (e)  In  Bengal  it  was  said  that  whatever  the  pre- 
ference due  to  a  brother's  son  it  did  not  prevent  a  resort  else- 
where if  that  son  were  refused.  (/)  The  same  is  the  law  of 
several  Poena  castes,  {g) 


2.  3.— RELATION  BETWEEN  THE  SON  TO  BE  ADOPTED 

AND  THE  ADOPTIYE  FATHER  THROUGH  THE 

SON'S  NATURAL  MOTHER. 

Contrary  to  the  rule  by  which  the  connexion  with  the  adop- 
tive through  the  natural  father  gives  at  least  a  religious  claim 
to  preference  to  the  boy  thus  related,  a  near  connexion  through 

(a)  MS.  1675. 

(&)  t.  6.  the  only  or  eldest  Bon.  It  does  not  condemn  the  gift 
generally.    &e  Vyav.  May.  Chap.  IV.  Sec.  V.  9, 19. 

(fi)  MS.  1644. 

(d)  MS.  1703. 

(c)  MS.  1660. 

(/)  Gohoolanwnd  Doss  r.  Musst.  Wooma  Daee,  15.8.  L.  R.  405^  416 ; 
S.  C.  23  0.  W.  R.  340,  341 ;  S.  0.  L.  R.  5  I.  A.  40. 

(g)  Steele,  L.  C.  189. 
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the  boy's  mother  usnally  makes  adoption  impossible.  The 
doctrine  of  the  imitation  of  nature  prevents  a  man's  standincp 
in  the  relation  of  adoptive  &ther  to  a  son  whom  ho  could  not 
liave  begotten  without  incest  according  to  the  religious  law. 
The  prohibited  degrees  however,  though  observed  with  strict- 
ness by  the  higher  castes,  have  been  little  regarded  by  the 
Sfldras.  The  unions  of  the  latter  have  not  been  looked  on 
as  having  any  sacred  character,  and  the  means  seldom  exist 
amongst  them  of  tracing  quasi-gotra  relationships  to  any 
considerable  distance.  The  aboriginal  custom  of  making  a 
Bister's  son  heir  {a}  was  thus  readily  moulded  to  the  needs  of  a 
system  of  adoption,  while  the  daughter's  son  growing  up  in 
the  grandfather's  house  naturally  took  the  place  of  the 
appointed  daughter's  son  and  became  recognized,  when  some 
inclusion  within  the  law  of  adoption  was  felt  necessary,  as  a 
fit  subject  for  adoption.  ^) 

The  opinion  of  the  SIstris  in  the  case  of  Haebut  Baa 
Mankar  v.  Oovindrao  Bulwantrao  Mankar  (c)  declares  a  son 
of  a  daughter,  a  sister,,  or  a  mother,  ineligible  for  adoption,, 
except  amongst  Siidras.  (d)  Three  at  least  of  the  nine 
Pandits  consulted  in  the  case  {e)  pronounce  expressly  against 
the  adoption  of  a  daughter's  or  a  sister's  son.    The  other  six 

(a)  See  above,  pp.  289,  421,  and  the  Mdnkars*  case,  2  Borr.  at  pp. 
95,  96, 106, 107. 

(b)  **  Adoption  ol  a  usier's  son  is  strictly  prohibited  unless  in  the 
case  of  dftdras."  EUis^  who  refers  to  the  Datta  Kanstubha,— but  this 
allows  such  an  adoption  in  case  of  necessity,  ee9  below.  He  says  the 
Datta  Mim&msa  of  Sri  Bam  admits  this  in  case  of  necessity,  and  that 
in  practice  it  is  not  uncommon  in  all  castes.  2  Str.  H.  L.  100,  and 
Stokes,  H.  L.  B.  55^  *'  Not  regarding  the  putrika-patra  as  a  sub- 
sidiary son,  his  affiliation  (it  would  not  be  unreasonable  to  infer) 
would  be  valid  iu  the  present  age."  Sutherland,  2  Str.  H.  L.  201. 
See  also  Sutherland's  Syn.  Note  I. 

(c)  2  Borr.  106. 

(d)  Macn.  Cons.  H.  L.  149,  154.;  1  Str.  H.  L.  71  ;  2  ih.  77.  See 
above,  pp.  886,887. 

(e)  2  Borr.  E.  at  p.  106. 
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give  DO  opinion  on  this  particular  point.     A  similar  opinion  to 
that  of  the  three  is  expressed  by  the  Sfetri  above^  p.  434,  Q.  6. 

The  general  principle  has  been  recognized  in  many  deci- 
sions of  the  Courts  that  adoption  is  prohibited  where  the 
adopter  could  not  marry  the  mother  of  the  boy  proposed  for 
adoption  in  her  maiden  state,  (a)  It  has  equally  been 
recognized  that  the  rule  is  not  binding  on  SAdras.  Thus  it 
has  been  held  that  a  Ling&yat  (as  being  a  Sftdra)  may  adopt 
a  sister's  or  a  daughter's  son,  but  a  member  of  a  higher  caste 
may  not,  in  the  absence  of  a  special  custom.  The  doctrine 
oi  factum  valet  does  not  validate  such  an  adoption.  {Jb) 

The  adoption  of  a  brother  was  disallowed  in  Madras,  (c) 

The  adoption  of  a  sister's  son  is  invalid,  according  to  the 
decisions,  as  it  imports  incest  not  only  among  Brahmins,  (d) 
but  generally  in  the  three  regenerate  classes,  except 
perhaps  the  Vaisyas  (e) ;  in  the  Dravida  country  {/) ;  in  the 
Andra  country  (gr) ;  in  the  North-Western  Provinces,  (h) 

(a)  Shrinivas  Timaji  v.  CIdntaman  Shivaji,  S.  A.  587  of  1866; 
Jivanee  Bliayee  v.  Jivu  Bhayee,  2  M.  H.  C.  B.  462;  Sriramulu  v. 
Ramayya,  I.  L.  R.  8  Mad.  15. 

(b)  Gopal  N,  Safray  v.  H.  G.  Safray^  I.  L.  R.  3  Bom.  273,  298. 

(c)  Muihuawamy  Naidu  v.  Laiehmeedavamma,  M.  S.  D.  A.  B.  for 
1852,  p.  96.    See  above,  p.  968. 

(d)  Datt.  Mim.  II.  91-93 ;  Datt.  Chand.  I.  17  ;  2  Str.  F.  L.  100  ;  Dot 
dem  Kora  Shunko  Takoor  v.  Bebee  Munnee,  East's  Notes,  Case  20  ;  2 
Mori.  Dig.  p.  32  ;  Nursing  Narain  v.  Bkutton  Loll,  Sp.  No.  C.  W.  R- 
194.  This  case  pronoonoes  against  the  legality  of  the  putrika-pat» 
in  the  present  day. 

(e)  RamalingaPillayv.  Sadasiva  PiUay,  9  M.  I.  A.  606  ;  S.  C.  1  C. 
W.  R.  25' P.  C.  The  Vaisyas  are  only  partially  recognized.  See 
Steele,  L.  C.  90. 

(/)  Gopalayyan  v.  Raghupatiayyan,  7  M.  H.  C.  B.  250. 

{g)  Narasammdl  v.  Bdarttmacharloo,  1  M.  H.  C.  B.  420. 

(h)  Luchmeenath  Rav  v.  Musat,  BUma  Baee,  7  N.  W.  P.  B.  441, 4i3. 

In  the  Punjab  the  objection  to  sisters'  or  daughters'  sons  arises 
from  their  takiug  the  property  into  another  got.  The  consent  of 
the  male  relatives  therefore  is  required.  P  ud  jab  C  us  tomar  j  Law,  1 1.156. 
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"  If  a  Prabhu  cannot  obtain  a  son  of  his  own  gotra  he  may 
take  from  another^  except  the  son  of  a  sister  or  daughter/' (a) 

The  husband's  brother's  grandson  (grand-nephew)  may 
be  adopted^  as  the  adoptive  father  could  have  married  the 
nephew's  wife  in  her  maiden  state.  (6) 

The  adoption  of  a  first  cousin's  daughter's  son  having 
been  recognized  for  a  long  time,  was  upheld,  (c) 

An  adoption  by  a  Brdhman  of  his  daughter's  son  was  pro- 
nounced invalid,  though  it  was  strongly  asserted  in  the 
particular  case  to  be  in  accordance  with  the  custom  which 
prevailed  among  the  caste,  A  few  instances  to  the  contrary, 
adduced  to  prove  a  special  custom  holding  such  adoptions 
valid,  were  set  aside  as  insufficient  by  the  Bombay  High 
Court,  (d)  A  special  custom,  favouring  adoption  of  a  sister's 
son  in  the  Dravida  country  by  Br&hmans,  was  similarly 
refused  recognition  by  the  Court,  (e)  The  subordination 
of  particular  usages  to  the  general  customary  law  is  dis- 
cussed in  the  Naikins*  case.  (/) 

(a)  MS.  1613.    As  to  the  Parbhus,  see  Steele,  L.  0.  89,  94 

(6)  Morun  Moyee  Debia  v.  Bejoykisto  Gossamee,  Cal.  F.  B.  R.  121. 

(c)  Lakshmapya  v.  Ramapa,  Bom.  H.  C.  P.  J.  F.  for  1873,  p.  69. 
This  case,  from  the  Southern  Maratha  Country,  was  disposed  of  con- 
formably to  the  laxness  of  the  law  there  as  to  prohibited  degrees 
already  noticed. 

The  legality  of  marriage  between  an  uncle  and  niece  was  denied  in 
Ramanagavda  v.  Skionji,  Bom.  H.  C.  P.  J.  1876,  p.  73  (the  parties 
being  apparently  Lingayats  of  the  Southern  Maratha  Country),  but 
an  application  for  review  {ib.  p.  154)  was  dismissed  on  the  ground 
that  the  suit  was  barred  by  limitation. 

(d)  GopoH  Narhar  Safray  v.  Hanmant  Ganesh  Sofiay,  I.  L.  R.  6 Bom. 
109.  This  case  illustrates  the  diflBculty  of  establishing  a  particular 
custom  of  a  caste  or  sect  diverging  from  the  general  law.  It  will  be 
Been  below  that  there  is  considerable  authority  for  the  practice. 

(e)  Gopalayyan  v.  Baghupatiyyan,  7  M.  H.  C.  R.  250. 

In  the  Panjab,  it  may  be  noticed,  adoption  may  be  made  of  a  rela- 
tive through  a  female.  See  Tupper,  Pauj.  Customary  Law,  vol.  11., 
p.  Ul. 

(/)  I.  L.  R.  4  Bom.  at  p.  657  ss. 
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*'A  (Sftdra)  widow   may  adopt  her  hasband'a    Bister's 
i  son/'  (a)  as  the  husband  himself  could  have  done* 

I  A  sister's  son  is  incompetent  to  question  an  invalid  or 

L  illegal  adoption  on  the  part  of  his  maternal|uncle  in  Benares  (h) 

I  and  in  Maithila.  (c) 

^  As  to  the  daughter's  son  the   Sastris  have  said :  "  A 

[  Br&hman  cannot  adopt  his  daughter's  son;''  (d)  and  ''The 

^  adoption  of  a  daughter's  son  is  invalid.     Though  Pandits 

[  differ^  the  texts   do   not  difEer.''  (e)  Again^  to  a  question 

I"  whether  a  daughter's  only  son  could  be  adopted  by  her  father  in 

I ,  parsuance  of  an  agreement  with  her  husband  at  the  time  of 

marriage^  the  S&stri  says  only  ''  the  adoption  of  a  daughter's 
son  is  forbidden/'  (/) 

On  the  other  hand  the  Pandits  of  the  Poena  College  on  the 
authority  of  the  Sanisk&ra  Kaustubha  and  the  Nirnaya  Sindha 
admitted  the  adoption  of  a  daughter's  or  a  sister's  son  in 
default  of  boys  available  within  the  adoptive  Other's  own 
gotra.  (g) 

In  the  South  Maratha  country  the  customary  law  allows 
the  adoption  of  a  daughter's  son  with  the  consent  of  the 
kindred  of  the  adopter,  {h) 

(a)  MSS.  1622,  1706.  The  parties,  though  the  caste  is  not  ex- 
plicitly stated,  most  have  been  ^(Idras. 

(6)  Tkakoorain  Saluba  v.  Mohun  LaXU  11  M.  I.  A.  386. 

(c)  Mu88t.  Mooneea  v.  Dkurma,  11  M.  I.  A.  393. 

(d)  MS.  1638. 

(e)  Jivanee  Bhayee  v.  JivuBhayee,  2  M.  H.  C  R.  462  ;  Narting 
Narain  v.  Blmtton  Lall,  Sp.  No.  C.  W.  R.  194. 

(/)  MS.  1633.  This  question  indicates  a  clinging  to  the  ancient  in- 
stitution of  the  putrika-pntra.     See  above,  pp.  877,  886,  888. 

(g)  Steele,  L.  0.  44.    See  above,  p.  887 ;  2  Borr.  95,  96. 

(h)  Steele,  L.  C.  183. 

The  fitness  of  a  daughter's  son  for  adoption,  where  it  is  recogniied 
by  the  higher  castes,  may  be  traced  either  to  the  institution  of  the 
appointed  daughter  {see  above,  pp.  886,  887)  or  to  the  imitation  of 
their  low  caste  neighbours  at  the  prompting  of  natural  affection. 
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It  is  valid  in  Saraogi  Agarvali  caste^  which  is  a  sect  of  the 
Jains,  (a) 

The  son  of  a  woman  adopted  by  her  paternal  uncle  was 
pronounced  entitled  to  the  management  of  business  as 
If  uttadar  Patel,  while  the  widow  of  the  deceased  nephew 
was  pronounced  heir  to  his  property.  (6) 

In  Somasekhara  v.  Subhadramdji  (c)  the  Court  declined 
to  express  an  opinion  on  the  validity  of  an  adoption  of  a 
son  whose  mother  was  second  cousin  of  the  adoptive  father. 
As  a  marriage  would  have  been  impossible  between  the  real 
mother  and  the  adoptive  father  the  adoption  would  be  in- 
valid judged  by  that  test.  Where  the  adoption  of  a  sister's 
or  a  daughter's  son  is  allowed  the  test  seems  inapplicable. 
In  the  Souths  whence  the  case  came^  marriage  with  a  sister's 
daughter  is  common  even  amongst  Br&hmans^  and  custom 
is,  to  say  the  leasts  lax  in  restricting  adoptions.  It  would 
seem  therefore  that  the  adoption  in  question  was  not  open  to 
objection  on  the  ground  of  prior  family  connexion  between 
the  parties. 

In  one  case  {d)  the  opinion  seemed  to  be  held  that  a  man 
could  adopt  his  wife's  sister's  son^  but  that  this  had  been 
invalid  in  the  particular  case  as  tending  to  deprive  the 
heirs  of  their  right  of  succession,  (e) 

There  is  of  course  less  objection  to  the  adoption  of  a  father's 
brother's  son  or  a  mother's  brother's 'son  than  to  adopting  a 
fiEither's  sister's  son  or  a  mother's  sister's  son*  (/) 

(a)  8heo  Singh  Rai  v.  MuaH.  Dakho,  N.  W.  P.  H.  0.  B.  382. 

(b)  MS.  5.  Nothing  is  said  of  the  caste,  or  of  diyiiion  or  non- 
division.  Division  and  ^Adra  caste  seem  to  be  assumed.  If  the 
widow  of  the  nephew  had  adopted  a  contest  might  have  arisen  such 
as  is  referred  to  at  p.  995  note  (a). 

(c)  I.  L.  R.  6  Bom.  524. 

(d)  Baee  Qttnga  v  Baee  Sheoshunku/r,  Bom.  Sel.  B.  73. 

(e)  This  case  is  discussed  above,  p.  942. 

(/)  Shrimvas  Timqji  v.  Ohintaman  Skivaji,  S.  A.  587  of  1866.  See 
Datt.  M!m.  II.  107,  108. 
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2.  4.— RELATION  BETWEEN  THE  SON  TO  BE  ADOPTED 
AND  THE  ADOPTIVE  MOTHER. 

The  principle  of  an  imitation  of  nature  operates,  though 
less  conspicuously,  in  the  case  of  a  blood  connexion  between 
the  proposed  adoptive  mother  and  son  as  between  the  adop- 
tive father  and  son. 

In  the  earlier  form  of  the  law  as  the  relation  of  the  adopted 
son  to  his  adoptive  mother  was  merely  incidental,  the 
doctrine  of  a  possibility  of  union  between  her  and  the  real 
father  seems  not  to  have  been  developed.  It  grew  up  as 
natural  feeling  gradually  gave  to  the  adoptive  mother,  as 
compared  with  the  adoptive  father,  a  more  and  more  im* 
portant  relation  to  the  child  whom  they  brought  up  as  their 
own.  Then  as  the  condition  was  accepted  of  a  possible 
union  of  the  real  mother  with  the  ideal  father  to  produce  the 
adopted  son,  a  corresponding  notion  was  suggested  of  a 
similar  necessary  relation  between  the  ideal  mother  and  the 
real  father,  (a)  Thus  it  came  to  be  admitted,  though  not  at 
all  universally,  that  where  the  real  father  and  the  adoptive 
mother  could  not,  without  incest,  have  joined  in  procreating 
the  boy,  he  is  not  a  fit  subject  for  adoption.  (5)  Such  at  least 
is  the  rule  followed  by  most  of  the  authorities.  Others  are 
more  indulgent.  A  deceased  wife^s  connexion  with  the  femily 
whence  the  boy  is  to  be  taken  is  not  recognized  as  an  obstacle 
to  his  adoption.  This  may  be  taken  as  a  sign  of  the  imitative 
character  of  the  doctrine.  The  relation  of  a  deceased  adoptive 
father  to  the  real  mother  is  an  obstacle  in  the  same  cases 
as  if  he  were  alive,  but  on  the  other  side  the  imitation  has  not 
proceeded  beyond  the  relation  of  an  adoptive  mother  still  living- 

(a)  See  above,  p.  881.  In  a  footnote  at  1  M.  H.  C.  R.  p.  427  to 
Narsarammal  v.  Balarama  Charlu,  ibA20,  several  cases  are  quoted  to 
show  that  there  must  have  been  a  possibility  of  legal  union  between 
the  adoptive  father  and  the  real  mother.  One  is  cited  from  Macn. 
Cons.  H.  L.  170,  to  show  the  need  of  a  similar  relation  between  the 
adoptive  mother  and  the  real  father. 

(b)  Datt.  Mtm.  Sec.  II.  32,  33.  The  living  wife  must  (religiously) 
join  in  an  adoption.  As  a  widow  she  adopts  to  her  husband,  bat 
he  surviving  does  not  adopt  to  her. 
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The  following  responses  of  the  Sastris  illustrate  what  has 
just  been  said: — 

"A  Brilhman  widow  cannot  adopt  her  own  brother's 
son/'  (a) 

"  The  adoption  by  a  widow  of  her  brother^s  son  is  illegal^ 
either  before  or  after  investiture/' (6) 

"  A  widow  is  not  allowed  by  the  Vyavah&ra  MayAkha  and 
the  Kaustubha  to  adopt  her  brother's  son  " ;  but  the  Sfetri 
pronounced  the  adoption  valid  on  the  authority  of  the  Dvaitta 
Nirnaya.  (c) 

"  A  wife's  brother  cannot  be  adopted,  as  he  would  become 
her  adoptive  son  as  well  as  the  adoptive  father's."  (d) 

The  adoption  by  a  widow  [Brdhman]  of  her  own  uncle's 
son  is  not  valid,  (e) 

In  several  instances  the  fitness  for  adoption  has  been 
pronounced  on  solely  by  reference  to  the  connexion  between 
the  boy's  real  mother  and  his  adoptive  father,  when  the 
only  question  under  the  Hindft  law  was  whether  the  rela- 
tion between  the  real  father  and  the  adoptive  mother  pre- 
vented a  valid  adoption.  The  Dharmadvaitta  Nirnaya 
allows  the  adoption  of  the  wife's  blood  relatives^  but  this  is 
opposed  to  the  general  sense  of  the  authorities  (/)  as  regards 
the  higher  castes.  The  two  following  cases  will  serve  for 
further  illustrations. 


(a)  MS.  1635. 
(6)  MS.  1615. 

(c)  MS.  1761.    Above,  p.  862. 

(d)  MS.  1619. 

It  is  plain  that  the  real  father  and  his  daughter,  the  proposed 
adoptive  mother,  could  not  legally  have  been  parents  of  the  boy.  See 
above,  p.  883. 

(e)  Dagumbaree  Dabee  v.  Taramony  Dabee^  1818 ;  Macn.  Con.  H.  L. 
171. 

(/)  See  Datt.  Mtm.  Sec.  II.  33,  34. 
130  tf 
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In  the  first  it  was  ruled  that  the  adoption  of  a  wife's 
brother  is  valid,  (a)  as  the  adopter  could  have  legally 
married  adoptee's  mother  in  her  maiden  state,  (b) 

In  the  second  it  was  laid  down  that — 

1.  The  son  of  a  wife's  brother  may  be  adopted. 

2.  The  rule  of  HindA  law  that  a  legal  marriage  must 
have  been  possible  between  the  adopter  and  mother  of  the 
adoptee  refers  to  relationship  prior  to  marriage. 

3.  This  rule  has  nothing  to  do  with  the  case  of  a  step- 
mother in  her  virgin  state,  accordingly  a  half-brother  cannot 
be  adopted,  (c) 

When  the  connexion  between  the  propositus  and  the 
intended  adoptive  mother  arises  through  the  boy's  mother, 
such  a  relation  creates  no  obstacle  to  adoption.  Two  sisters 
or  two  female  cousins  could  not  possibly  be  parents  of  the 
same  boy,  so  that  the  ceremonial  relation  does  not  in  this  case 
imitate  anything  legally  impossible. 

Thus  a  man  may  adopt  his  wife's  sister's  son.  (i) 
*' A  widow  may  adopt  her  sister's  son  if  this  be  consistent 
with  the  custom  of  the  caste."  (e) 


2.  5,— FAMILY  CONNEXION  WITH  THE  ADOPTIVE 
PARENTS  AMONGST  StlDRAS. 
It  has  been  pointed  out  (/)  that  the  practice  of  adoption 
amongst  the  lower  castes  is  probably  a  mere  graft  of  Br&h- 
manical  usage  upon  a  primitive  stem  of  a  very  different  kind. 

(a)  Runganaigum  v.  Namasevoya  Pi7lat,M.  S.  D.  A.  Dec.  1857,  p.  94. 

{b)  Kristniengar  v.  Venamamdlai  Iyengar,  M.  S.  D.  A.  Deo.  1856, 
p.  213. 

(c)  ^riramulu  v.  Bamaya,  I.  L.  R.  3  Mad.  15.  The  sense  of  this 
is  that  though  the  particular  restriction  would  not  operate,  another 
one  does,  which  prevents  an  allowance  of  adoption  which  would 
otherwise  follow. 

{d)  2  Str.  H.  L.  106. 

(e)  MS.  1708. 

(/)  Above,  pp.  922  ss. 
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The  result  shows  signs  of  this  composite  origin.  The  abo- 
riginal tribes  had  a  family  system  of  their  own,  which  in  some 
form  they  must  retain.  The  marriage  of  first  cousins^  marriage 
of  an  uncle  and  niece,  heirship  of  a  sister's  son,  reception  of  a 
daughter's  husband  as  quasi-son  when  there  was  no  real  son 
in  the  way ;  for  all  these  and  other  customs  room  had  to  be 
foand  in  the  Brdhmanical  system  before  the  uncivilized 
converts  could  be  subdued  to  it.  (a)  Similarly  in  the  case  of 
adoption  the  practice  of  succession  of  a  sister's  and  of  a 
daughter's  son  had  to  be  admitted ;  it  was  brought  within  the 
general  system  by  vndening  the  gateway  of  adoption  in  the 
case  of  Sudras,  who  in  their  turn  were  so  far  influenced  by 
the  ideas  of  their  more  intellectual  neighbours,  that  in  most 
cases  they  gradually  accepted  adoption  as  necessary  to  fully 
constitute' the  heritable  right.  (6)  Concurrently  with  these 
changes  vicarious  sacrifices  were  allowed  (c)  for  those  who, 
under  the  antique  scheme  of  religion,  were  wholly  excluded 
from  spiritual  benefits,  (d)  Adoption  became  ceremonial,  yet 
not  so  essentially  ceremonial  but  that  a  giving  and  taking 
might  be  efiectual  without  symbolical  acts,  or  sacrifices) 
or  recitation  of  sacred  formulas,  (e)  The  customs  spring- 
ing from  natural  loathing  of  incestuous  unions  were  refer- 
red to  the  principle  of  the  family  and  gotra  as  conceived 
by  the  twice-born ;  and  even  spiritual  benefits,  it  became 
dimly  recognized,  might  be  secured  through  the  proper 
ministers  by  the  low-caste  son  for  his  low-caste  father. 
Still  the  marriage  and  the  adoption  of  a  Sftdra  could  never 
be  regarded  by  the  depositaries  of  the  sacred  traditions  but 
with  a  kind  of  contempt.  It  was  of  little  consequence  in 
their  eyes  whether  purity  from  physical  or  spiritual  conta- 

(a)  See  above,  pp.  886,  888. 

(h)  Comp.  p.  919. 

(c)  Comp.  Manu  X.  126,  127. 

id)  Above,  pp.  901,  919,  929;  2  Str.  H.  L.  263. 

(«)  See  above,  pp.  920  ss. 
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mination  was  preserved  amongst  people  who  bad  no 
devolution  of  sacra  as  contemplated  in  the  Veda,  (a)  and 
with  whom  there  was  no  association  on  the  part  of 
the  higher  classes  that  would  not  honour  them.  Thus 
the  disdain  inspired  by  caste,  feeling  joined  with  the 
desire  of  gain  and  of  importance  to  make  the  Brahmans 
admit  Sddra  adoption  with  the  peculiarities  that  it  still  pre- 
sents. Whether  in  those  cases  in  which  the  Brahmans 
themselves  follow  usages,  generally  peculiar  to  the  lower 
castes  this  is  to  be  ascribed  to  a  special  development  of 
their  own  original  system  or  to  the  mere  influence  of  a  ma- 
jority rising  gradually  in  the  social  scale  (6)  is  a  question 
which  cannot  at  present  be  answered  very  decisively.  It 
seems  likely  that  in  some  cases  at  least  there  has  been  a  mix- 
ture of  classes  and  of  customs  which  descendants  aiming  at 
a  higher  rank  have  set  themselves  to  forget  as  completely 
as  possible,  (c) 

Some  instances  have  already  been  given  of  the  relaxation 
of  the  ordinary  rules  of  adoption  in  favour  of  SAdras  as 
contrasted  with  the  higher  castes.  Several  other  points  are 
brought  out  by  the  opinions  and  the  decisions,  the  chief  of 
which  are  the  following : — 

Consanguinity  does  not  invalidate  an  adoption  where  the 
parties  involved  do  not  belong  to  any  of  the  three  regenerate 
castes,  (d) 

(a)  Datt.  Mtm.  II.  80. 

(6)  See  above,  p.  922. 

(c)  See  above,  p.  895.  It  is  not  a  very  unusual  thing  for  a  man 
of  dubious  caste  position,  who  has  got  up  in  the  world,  to  assume  the 
sacred  thread  which  he  never  wore  before.  A  story  is  got  up  of  hia 
connexion  with  a  regenerate  caste  much  as  a  pedigree  is  made  to  order 
in  Europe,  and  Br&hmans  are  not  wanting  to  perform  the  rites  of 
investiture.  It  has  sometimes  even  been  a  matter  of  discussion  in 
a  caste  whether  though  hitherto  uninvested  they  might  not  assume 
the  thread  and  claim  rank  at  ioast  as  Yaisyas.  The  expense  of  tbo 
ceremonies  stands  in  the  way.     Sec  further  below,  Sec.  VI   D.  1.  2. 

{d)  Nunkoo  Sin^^h  v.  Purm  Dliun  Singh,  12  C.  W.  B.  306. 
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"  A  SAdra  may  adopt  a  sister's  son."  (a) 

"  A  SAdraonly  may  adopt  a  sister's  or  daughter's  son."  (6) 

"  A  brother's  or  sister's  son  may  be  adopted  by  a  sister 
or  brother  amongst  Sftdras  only."  (c) 

"A  Lingiyat  may  adopt  his  daughter's  son."  (d) 

In  the  Bombay  presidency  it  might  seem  from  the  case 
quoted  below  that  the  adoption  of  a  sister's  son  by  a  Vaisya 
was  allowed^  (e)  and  the  language  of  the  judgment  is  so 
general  as  to  extend  to  all  classes,  but  the  parties  were  in 
fact  Lingdyats,  and  Lingayats  are  Sudras,  (/)  amongst 
whom  no  doubt  the  sister's  or  the  daughter's  son  is  the  most 
proper  for  adoption,  {g)  The  SAdra  is  bound  to  adopt  a 
daughter's  or  a  sister's  son  according  to  the  Mayflkha  if  one 
is  available.  (A)  This  obligation  however  cannot  probably 
be  ranked  higher  than  the  ordinary  one  to  adopt  the  son  of 
a  near  sapinda  which  has  been  pronounced  to  be  merely 
religious  or  discretional,  (i) 

In  a  Madras  case  it  was  said  in  argument  before  the  Judi- 
cial Committee  that  the  parties  were  Vaisyas.(y)  If  they  were 
tho  decision  is  an  authority  for  the  legality  of  a  Vaisya's 
adopting  a  sister's  son  in  that  province,  but  it  would  be 
desirable  to  have  had  the  caste  more  satisfactorily  established. 

(a)  MS.  1749. 
(6)  MS.  1636. 

(c)  MS.  1672. 

(d)  MS.  1641.  The  S&stri  quotes  Vyav.  May.  Chap.  IV.  Sec.  V. 
9,  which  relates  to  Sodras. 

(«)  See  Gunpalrao  v.  Vithoba,  4  Bom.  H.  C.  R.  130  A.  C.  J. 
(/)  See  belovf,  and  I.  L.  R.  3  Bom.  273. 
(g)  Above,  p.  920. 

(h)  Above,  pp.  919,  920;  Datt.  Mim.  11.  74  ss. 
(t)  Above,  p.  887,  Note  (a) ;    Datt.  Mim.  Sec.  II. 
(;)  Ramalinffa  v.  Sadasiva  Pillai.OM.  I.  A.  506;  S.  C.  1  C.  W.  R. 
25  P.  0. 
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It  is  allowed  amongst  Jains  as  a  law  of  the  caste,  (a) 

The  adoption  of  a  sister's  son  allowed  in  Bengal  in  a  case 
noted  below  (6)  was  afterwards  pronounced  invalid 
there  (c)  though  allowed  in  Maithila.  {d) 

A  Sfldra's  widow  having  adopted  her  daughter's  illegiti- 
mate son,  the  latter  was  pronounced  heir  both  as  grandson 
and  as  adopted  son.  (e) 

*' A  WHni,  being  a  SAdra,  may  adopt  his  sister's  son/'  (/) 

^'  Adoption  of  a  first  cousin  is  forbidden  among  Sddras*' 
(there  having  been  apparently  a  sister's  or  a  daughter's  son 
available),  {g) 

The  adoption  of  a  mother's  sister's  son  is  valid  among 
Sftdras.  {h) 

Apart  from  the  indulgence  conceded  as  to  the  adoption 
of  sons  of  female  blood  relatives,  the  rules  of  adoption 
amongst  the  S&dras  as  to  the  choice  of  a  boy  do  not  differ 
essentially  from  those  of  the  other  castes.  The  necessity, 
whether  legal  or  religious,  of  taking  the  nearest  relative  in 
preference  to  the  more  remote,  or  to  a  stranger,  is  hardly 
dwelt  on  by  the  S&stris,  and  is  treated  in  practice  merely 
as  a  counsel  of  perfection,  which  may  be  followed  or  dis- 
regarded. Many  castes,  which  are  really  sub -divisions  of 
the  Sftdra  class,  decline  to  recognize  this,  and  affect  in  some 
particulars  the  customs  of  the  twice-born,  as  in  the  case  of 
the  closer  relations  which  prevent  adoption.     The  remoter 

(a)  Hasan  All  v.  Naga  Mai,  I.  L.  R.  1  All.  288. 
(6)  Macn.  Consid.  H.  L.  p.  167. 

(c)  Doe  dem  Kora  Shunker  v.  Bebee  Munnee,  East's  Notes,  Case 
XX. ;  2  Mori.  Dig.  p.  32. 

(d)  Chowdree  Purmessur  v.  Hunooman  Butt,  6  C.  S.  I>.  A.  R.  192. 

(e)  MS.  236. 
(/)  MS.  1624. 
{g)  MS.  1618. 

(h)  Chinna  Nagayya  v.  Pedda  Nagayya,  I.  L.  R.  1  Mad.  62. 
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relations  are  hardly  recognized,  but  adoptions  seem  to  be 
generally  forbidden  (a)  which  would  involve  a  kind  of 
absurdity,  as  ex.  gr.  the  adoption  of  an  uncle  or  one  older 
than  the  adopter.  (6) 

"A  Mhar  may   adopt  a  cousin's   son   in  preference  to  a 
brother's  son.''(c) 

A  Hindi\  may  adopt  an  asagotra  among  the  SAdras.  {d) 

"  A  SAdra  may  adopt  from  an  illegitimate  branch   of  his 
family,  though  there  be  eligibles  of  a  legitimate  branch.''  (e) 


3.— RELATION  OF  THE  SON  TO  BE  ADOPTED  TO  HIS 
FAMILY  OF  BIRTH. 

The  considerations  which  make  it  unlawful  to  give  an 
only  son  in  adoption  have  already  been  dwelt  on.  (/)  The 
case  of  the  eldest  son  also  has  been  discussed,  {g)  The  de- 
cisions and  opinions  are  given  below.  The  relation  next  to 
these  in  practical  importance  is  that  of  the  orphan,  (h)  The 
svayamdatta  or  son  self-given  is,  as  we  have  seen,  (i)  not 
recognized  in  the  present  age,  and  the  Sastris  have  disallowed 
the  adoption  of  a  man  otherwise  eligible,  because  his  parents 
having  died  there  was  no  one  who  could  give  him  in  adop- 
tion, {j)  The  giving  by  an  eldest  brother  as  head  of  the  family, 

(a)  Steele,  L.  0. 184. 
(h)  Op.  di.  388. 

(c)  MS.  1630. 

(d)  BMngamdh  v.  Atchummah  et  td,  4  M.  I.  A.  1 ;  S.  C.  7  0.  W.  R.  57, 
P.  C. ;  Lakshmappa  v.  Ramava,  Bom.  H.  C.  P.  J.  1875,  p.  394 ;  8.  0.; 
12  Bom.  H.  C.  R.  364.     See  above,  p.  920,  and  2  Str.  H.  L.  89. 

(e)  MS.  1646. 

(/)  Above,  p.  912. 
ig)  Above,  p.  915. 
(h)  Above,  p.  894. 
(t)  Above,  p.  895. 

(j)  P.  930;  Baloanirao  v.  Bwyabai,  6  Bom.  H.  0.  R.  83  0.  0.  J. ; 
Bashetiappa  v.  Shivalingappa,  10  Bpm.  H.  C.  R.  268. 
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thoagh  there  is  some  authority  for  it  (a)  amongst  the  castes, 
is  not  contemplated  by  the  sacred  formulas,  and  has  been  con- 
demned by  high  authorities,   (b) 

The  ceremonies  of  adoption  are  equally  unadapted  to  the 
gift  of  an  adopted  son,  and  such  a  gift  is  not  contemplated 
by  the  Hindii  law.  The  adopted  son  must  generally  be  an 
only  son,  but  even  when  a  son  has  been  bom  there  is  no 
formula  adapted  to  the  purpose  of  transferring  the  adopted 
son  (c)  to  another  family.  There  is  none  even  for  restoring 
him  to  his  family  of  birth,  (d) 


3.  1.— RELATION  OF  SON  TO  BE  ADOPTED  TO  HIS 
FAMILY  OF  BIRTH— AN  ONLY  SON. 

An  only  son,  an  eldest  or  a  youngest  son,  ought  not  to  be 
given  in  adoption,  (e)  An  exception  is  made  where  the  adop- 
tion is  made  by  a  paternal  uncle  or  his  widow,  the  children 
of  brothers  being  considered  as  one  family.  (/ ) 

An  only  son  desiring  to  be  adopted  it  was  answered  that 
this  was  prohibited,  (g)     And  again   ''  adoption  of  an   only 

(a)  Veerapermal  v.  Narain  Pillai,  1  Str.  R.  91. 

(6)  See  p.  930.    Macn.  Cons.  H.  L.  207,  228 ;  1  Mori.  Dig.  p.  19. 

(c)  See  above,  p.  896. 

(d)  See  above,  p.  930,  Note  (^),  and  below,  Seo.  VII. 

(e)  Above,  p.  909 ;  and  below.  Sub-sec.  3.  2. 

(/)  Steele,  L.  0.  45 ;  Manu  IX.  182  goes  equally  to  show  the  need- 
lessness  of  any  adoption  when  a  brother  has  sons,  and  with  this  many 
caste  customs  agree,  bat  a  different  application  has  been  given  to  it- 
See  above,  pp.  897,  909,  912.  "  The  Smriti  writers  and  great  com- 
mentators ...  all  seem  to  be  of  one  accord  on  the  incapacity  of  a 
father  to  give  his  only  son  in  adoption."  Per  Sir  M.  Westropp,  0. 
J.,  in  Lakshmappa  v.  Bamava,  12  Bom.  H.  0.  E.  at  p.  380.  For  the 
exception  made  by  the  Datt.  Mim.  see  above,  p.  913  ;  Datt.  Chand-  I- 
28-30. 

ig)  MS.  1614.    Bee  above,  p.  909. 
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son  is  invalid,"  (a)  and  ''  the  Smritis  prohibit  the  adoption 
of  an  onlyson.^'  (b)  "A  man  cannot  give  his  only  son  in  adop- 
tion and  replace  hira  by  adopting  another/'  (c) 

The  adoption  of  an  only  son  is  invalid  generally  (d)  in 
Bengal,  (e)  the  prohibition  extending  to  all  clasess,  Sildras 
inclusive.  ( /)  An  only  son  may  be  given  as  a  dvyamushya- 
yana,  but  not  on  any  other  terms  of  filiation,  (g) 

The  adoption  of  an  only  son  was  similarly  pronounced 
invalid  in  Behar.  (h) 


(a)  MSS.  1623,  1626.  The  Viv&da  Chintainani.  asserting  the 
general  right  of  parents  to  sell,  give,  or  desert  a  son,  excepts  the  only 
son,  who  it  says,  relying  on  Vaaishtha,  must  neither  be  given  nor 
taken.    Transl.  p.  74. 

(6)  MS.  1631.  So  the  Mit.  and  the  Datt.  Mim.  according  to  Coleb. 
2  Sr.  H  L.  88.  He  excepts  a  brother's  son  taken  as  a  dvydmushy^- 
yana,  p.  107-    See  Datt.  Mim.  II.  38 ;  IV.  1  ss. 

(c)  MS.  1632. 

id)  B.  Shumshere  Mull  v.  By,  Dilraj  Konwar,  2  C.  S.  D.A.  R.  169. 

(e)  R.  Upendra  Lai  Boy  v.  Sy.  Ry.  Prasannamayly  1  Beng.  L. 
R.  221  A.  C.  J.  ;  S.  C.  10  C.  W.  R.  347 ;  Nilmadhab  Datfs  v.  Blmiam- 
hhar  Bass,  12  C.  W.  R.  P.  C.  29 ;  S.  C.  3  Beng.  L.  R.  P.  C.  27 ;  S.  C. 
13  M.  I.  A.  85. 

(/)  Manick  Chunder  Dutt  v.  Bhuygobutty  Dossee,  I.  L.  R.  3  Calc. 
443;  2  Macn.  H.  L.  179.  The  adoption  of  an  only  son,  it  was  said, 
is  valid,  but  the  giver  and  receiver  incur  sin  {Sy.  Joymony  Dossoe 
V.  Sy»  Sibosootidry  Dossee,  1  Fult.  75;  Taiijore  Bajas  case,  1  Str.  Rep. 
ll?6 ;  Vishram  Baboorav  y.  Narrain  Raw  Kasee,  4  Morris  2(>),  unless 
he  be  given  as  a  d  vy  ft  mushy  ayana.  This  however  cannot  be  regard- 
ed as  the  Hindu  law  of  Bengal  or  Benares.,  Dabee  Dial  et  al  v. 
Harhar  Sing,  4  C  S.  D.  A  R.  320;  see  Lakshmappa  v.  Ramuoa,  12 
Bom.  H.  C.  R.  at  p.  393.  See  above,  pp.  910,  911,  for  the  cases  iu 
which  the  gift  of  an  only  son  has  been  allowed. 

{g)  Raja  Shumshere  Mai  v.  Ranoe  Dilraj  Koer,  2  C.  S.  D.  A.  R.  1(5!). 

(h)  Nundram  v.  Kashee  Pandc,  3  C.  S.  D.  A.  R.  232 ;  4  C.  S.  D.  A. 
K.  70 ;  2  MaCu,  H.  L.  179.    ice  above,  pp.  909—912. 
131  u 
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In  Madras  however  such  an  adoption  has  been  heldvah'd,(o) 
and  qIso  in  the  North- West  Provinces*  (6)  The  prin- 
eiple  was  applied  in  these  cases  of  factum  valeU  (e)  The 
S&stris  in  the  N*  W.  Provinces  held  a  diflferent  opinion  j 
they  prononnced  the  adoption  of  an  only  or  an  eldest  son 
invalid,  (d) 

When  two  ot  more  sons  lave  been  reduced  to  one  by 
death  or  gift  in  adoption  that  one  ranks  as  an  only  son«  [e) 
The  only  surviving  son  cwmot  be  given  though  he  be  not 
the  firstborn. 

The  caste  laws  in  Bombay  are  almost  without  esception 
opposed  to  the  adopticm  of  an  only  son.  The  only  excep- 
tions allowed^  save  in  a  few  castes,  are  to  provide  a  childless 
uncle  with  a  son  to  inherit  bis  self-acquired  property  or  to 
succeed  to  his  vatan.  In  about  six  castes  the  adoption  is 
allowed  as  a  means  of  preserving  the  family  property^  an 
object  substantially  the  same  as  in  the  preceding  case.  In 
only  four  or  five  castes  is  the  adoption  of  an  only  son 
allowed  at  the  discretion  of  the  parties  ;  and  these  are  castes 
of  no  importance.  (/) 

Among  SC^dras  of  the  LingSiyat  caste^  an  only  son  cannoi 
be  given  in  adoption*  {g)  The  husband's  authority  is  not  to 
be  presumed  to  such  a  gift  by  a  widow. 

(a)  Chmna  Garmdan  v.  Kumara  Qawndan,  1  Mad.  H.  C.  R.  hi, 

(6)  See  above,  p.  910. 

(c)  Hanrnnon  Tiwari  v.  Chirai  et  at,  I.  L.  R*  2  All.  164. 

{d)  Vyavastha,  Agra  1861. 

{e)  2  MacD.  H.  L.  178,  LakBhmappa^s  case,  12  Bom.  H.  C.  R.  a* 
p.  381. 

(/)  Steele,  L.  0.  385. 

(g)  Somasekhara  Bdja  v.  Suhha  Dram&ii,  I.  L.  B.  6  Bora.  524/  re- 
ferring to  Lakskmappa  v.  Bamava,  12  Bom.  H.  C  R.  364.  At  p.  909 
Note  {b)  the  case  of  Bayahai  v.  Bala  Venkatesh,  7  Bom.  H.  C.  R.  App.  u 
ha«  been  mentioned  by  mistake  for  MhaUabai  v.  VUhoba,  lb,  xx?i- 
as  overruled  by  Soma9ekhfara*9  case,  I.  L.  R,  6  Bom.  524. 
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There  have  been  a  few  cases  in  which  the  adoption  of  an 
only  son  has  been  recognized  even  in  Bombay,  (a)  But 
these  must  now,  it  seems,  be  regarded  as  overruled,  and  the 
adoption  as  impossible  save  by  an  uncle,  except  by  special 
caste  custom.  (6)     A  S&stri  said — 

''  Caste  custom  will  authorize  the  giving  of  an  only  son  in 
adoption."  (c)     And  another  answered — 

'*  An  only  son  cannot  be  given  in  adoption ;  but  there  is 
no  express  provision  for  setting  aside  an  adoption  made 
"with  the  due  ceremonies/'  {d)  ^'  The  Vyavah&ra  MayAkha 
and  Vtramitrodaya,''  the  SAstri  says  on  another  occasion, 
**  forbid  the  adoption  of  an  only  son,  but  Nagoji  Bhat's  treatise 
allows  it  in  case  of  necessity.''  (e) 

The  doctrine  of  factum  valet  has,  in  some  few  instances, 
been  supposed  to  give  efficacy  even  in  Bengal  ( / )  to  an 
adoption  wholly  condemned  by  the  law  of  that  Province. 
The  adoption  of  an  only  son,  though  criminal,  cannot 
perhaps  be  set  aside,  {g)  it  was  said.  But  the  castes  in 
Bombay  set  aside  invalid  adoptions,  and  where  the  transac- 
tion was  essentially  void  the  mere  ceremony  cannot  make  it 

(a)  Ahaji  Dinkar  v.  Gwngadhur  Wasoodev,  3  Morris  S.  D.  A.  K.420, 
423 ;  R.  Vyankatrav  v.  JayavaniraVy  4,  Bom.  H.  C.  R.  191  A.  C.  J. 

(b)  Above,  p.  909,  911;  1  Str.  H.  L.  85;  2  Macn.  179,  182, 195. 

(c)  MS.  1620.    See  above,  p.  909. 

(d)  MS.  1695.  As  to  this  see  above,  pp.  911,  912,  and  the  observa- 
tions of  Sir  M.  Westropp,  C.  J.,  in  Lakshmappa's  case,  12  Bom.  H. 
C.  B.  at  p.  397. 

(e)  MS.  1633.    See  above,  p.  912. 

(/)  Coleb.  Dig.  Bk.  V.  T.  273  Com.  sub.  init. ;  above,  pp.  909,  912. 

(g)  Nundram  et  al  v.  Kashee  Pande  et  al,  3  C.  S.  D.  A.  R.  232;  S.  C. 
4  C.  S.  D.  A.  R.  70 ;  1  Str.  H.  L.  87.  The  efifect  of  the  case  is  given 
as  stated  in  Chinm  v.  Kumara  Gaundan,  1  M.  H.  0.  R.  at  p.  57,  but 
t^he  point  was  not  really  decided  so  as  to  support  the  decision  in 
^Fulton's  Reports,  I.  75. 
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effectual,  {a)  Sir  M.  Westropp,  C.J.,  pointed  out  in  Lahh- 
mappd'g  case  that  there  .was  no  necessity  to  set  aside  that 
which  was  in  itself  essentially  invalid.  (6)  If  an  only  son 
cannot  be  given  the  affected  gift  of  him  is  a  mere  pretence. 

The  gift  of  an  only  son,  even  to  a  brother  of  his  father,  (c) 
has  been  condemned  by  some  of  the  Sastris,  as  in  the 
following  answers,  but  the  taking  in  this  way  of  a  dvyamu- 
shyayana  does  not  seem  to  be  really  objectionable,  (d) 

"  An  only  son  cannot,*'  it  was  said,  ''  be  given  in  adoption 
to  a  brother.''  (e)  "  Both  the  giving  and  taking  of  an  only 
son  of  a  brother  are  prohibited  by  the  Sastras.  The  giving 
of  an  eldest  is  prohibited,  but  not  the  taking." (/) 

In  Madras  it  was  at  one  time  held  that  it  was  not  lawful 
for  a  brother  to  adopt  the  only  son  of  a  brother  in  prefer- 
ence to  his  uncle's  son ;  but  in  the  sense  that  such  an  adoption 
involves  both  the  giver  and  the  receiver  in  sin,  not  that  it  is 
legally  invalid,  (g)     In  other  cases  it  has  been  said  that — 

The  adoption  of  an  eldest  or  only  son,  though  alien  to  the 
principles  of  Hindft  law,  is  sustainable  if  made  by  a  pater- 
nal uncle,  {h)  though  not  if  made  by  another.  He  would 
generally  be  taken  as  a  dvy^mushyiiyana. 

(a)  See  Steele,  L.  C.  1S4;  Coleb.  in  2  Str.  H.  L.  178. 

{h)  Above,  pp.  911,912. 

(c)  Above,  pp.  896,  913. 

{d)  Above,  p.  924 ;  1  Str.  H.  L.  86;  1  Macn.  H.  L.  71. 

(c)  MS.  1677. 

(/)  MS.  1684 ;  2  Str.  H.  L.  106, 107 ;  comp.  the  Datt.  Chand.  Sec 
I.,  paras.  27,  28. 

(</)  Arnachellum  Plllay  v.  Jyasami  Pillay^  1  M.  S.  D.  A.  R.  154. 

{h)  Pei-umal  Naykery,  Potteeammal.  M.  S.  D.  A.  Dec.  1851,  p.  234; 
Gocoolammd  Doss  v.  Musst.  WoomaDaeey  15  Beng.  L.  R.  405;  S.  C.  23 
C.  W.  R.  340;  Chinna  Gamidan  v.  Kumara  Gaundan,  1  Mod.  H.  C. 
R.  54  (reviewing  Perumal  Nayker  v.  Potteeammal), 
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A  dvyiimushydyana  is  not  recognized  in  the  present 
age,  (a)  according  to  the  late  Sadr  Court  of  Madras.  The 
legality  of  the  dvydmushyiyana  however  has  been  recognized 
by  the  Judicial  Committee,  (b)  and,  as  the  cases  show  this 
form  of  adoption  is  not  at  all  uncommon  in  some  districts 
of  the  Bombay  Presidency.  The  following  are  two  in- 
stances— 

''  An  agreement  may  be  made  at  the  time  of  adoption  that 
the  son  shall  represent  both  fathers,  but  without  this  he 
cannot  succeed  to  his  natural  father's  property."  (c) 

"If  a  Brahman  adopts  a  boy  of  a  different  gotra  the  pre- 
sumption is  that  he  has  taken  him  as  a  dvy4mushyayana."(rO 

The  decisioQS  seem  to  show  that  this  kind  of  adoption 
is  generally  legal,  (e)     Thus : — 

The  only  son  of  a  brother  may  be  adopted  in  Maithila.(/) 

The  only  son  of  a  person  may  be  adopted  by  another,  on 
condition  that  he  becomes  a  son  of  both  of  them,  {g)  It  is 
presumed  from  such  an  adoption  (h)  that  the  son  became  a 
dvy&raushy&yana. 

(a)  Annajnala  Auchy  v.  Mungahim,  M.  S.  D.  A.  R.  1859,  p.  81. 
(h)  See  above,  p.  897,  914. 

(c)  MS.  1692. 

(d)  MS.  1675.  A  similar  presumption  arises  where  an  only  son  or 
eldest  son  has  been  given  to  his  uncle.  Nilmctdhab  Dass  v.  Biswambhar 
Doss,  13  M.  I.  A.  8%  101.  See  Datt.  Mim.  Sec.  IV.  32.  In  Chhma 
Ganndans  case,  1  M.  H.  C.  R.  at  p.  65,  Scotland,  C.  J.,  refers  to  Sy. 
Joymony  Dossee^s  case,  Fult.  75,  as  establishing  that  a  condition  of 
double  sonship  will  be  presumed  after  adoption  in  every  case,  but 
that  could  not  be  so  where  a  dvy&mushydyana  is  not  admitted,  see 
above  p.  898. 

(e)  See  p.  1044,  Note  {g). 

(f)  2  Macn.  H.  L.  197.  The  adoption  was  in  the  Kritrima  form. 
As  to  which  see  below,  and  7  C.  W.  R.  700. 

{g)  R.  Shumshere  Mull  v.  Ry.  Dilraj  Komoar,  2  C.  S.  D.  A.  R.  169. 

{h)  Sy.  Joymony  Dossee  v.  Sy»  Sibosoondry  Dossee,  1  Fult.  75; 
NUmadhab  Dass  v.  Bistuambhar Dass,  12  C.  W.  R.  P.  C.  29 ;  3Beng.  L. 
R.  P.  C.  27 ;  S.  C.  13  M.  I.  A.  85.    The  presumption  extended  to 
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3.  2.-RELATI0N  OF  SON  TO  BE  ADOPTED  TO  HIS 
FAMILY  OF  BIRTH— ELDEST  SON. 

The  grounds  of  distinction  between  the  cases  of  the  eldest 
son  and  the  only  son  have  been  discassed  in  a  preceding 
section,  (a)  The  Mit&kshard  is  distinctly  opposed  to  the  gift 
of  an  eldest  equally  as  to  that  of  an  only  son,  (&)  but  the 
Dattaka  Mtmamsa  (c)  and  Dattaka  Chandrika^  {d)  though 
they  prohibit  the  gift  of  an  only  son  are  silent  as  to  the  eldest 
son.  This  may  be  taken  as  a  tacit  allowance  of  the  adoption 
of  such  a  son  on  the  principle  frequently  repeated  that 
''when  there  is  no  prohibition  there  is  assent.'* (6) 

The  VyavahdraMayAkha  (/)  assumes  that  the  Mitakshawi 
allows  the  legality  while  it  asserts  the  sinfulness  of  the  gift  of 
an  only  or  an  eldest  son.  It  then  goes  on  to  refute  the  sup- 
posed permission  and  maintain  that  neither  an  only  son  nor  an 
eldest  son  can  be  given,  (g)  Now  it  is  true  no  doubt  that 
Vijiiinesvara  in  his  disquisition  on  the  nature  of  property  (A) 
dwells  on  its  secular  character  and  the  possibility  of  acquir- 
ing it  without  reference  to  the  ceremonial  rules  provided  for 
spiritual  purposes,  (i)     But  he  does  not  admit  that  acquisi- 

cases  other  than  those  of  adoption  of  a  brother's  son  tends  to  nullify 
the  general  rule,  but  an  only  son  can  properly  be  given  only  to  his 
uncl<^  as  a  dvy&mashy4yana.    See  above,  pp.  896  ss. 

(a)  Above,  pp.  914,  915. 

(b)  Mit.  Chap.  I.  Sec.  XI.  paras.  11,  12. 

(c)  Sec.  IV. 

id)  Sec.  I. 

(e)  Datt.  Chand.  Sec.  L  para.  32;  Vyav.  May.  Chap.  17.   Sec.  V. 
para.  18. 

(/)  Chap.  IV.  Sec.  V.  paras.  4,  5. 

{g)  Ohap.  IV.  he.  di.  and  para.  36. 

ih)  Mit.  Chap.  I.  Sec  I.  para.  8  ss. 

(i)  Comp.  the  Sarasvati   Vil&sa,  Sec.  472.    And  for  the  special 
character  of  religious  gifts,  Mit.  Chap.  I.  Sec.  VIII.  para.  8. 
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tion  without  regard  to  the  means  pro^nces  property,  (a)  He 
regards  what  is  unfit  to  be  given  as  incapable  of  being  taken 
by  gift  (6)  and  could  not  apparently,  (c)  any  more  than 
Nilkai^tha  himself,  hold  the  adoption  of  an  eldest  son 
valid,  (d)  The  legal  possibility  of  this  adoption  mast  rest 
on  the  absence  of  any  distinct  condemnation  of  it  in  the 
older  Bonrces  of  the  law^  and  on  the  allowance,  though  a 
grudging  allowance  of  it  by  custom,  (e)  and  at  least  by 
implication  in  some  writers  of  high  authority.  For  the 
Bombay  Presidency  the  matter. may  perhaps  be  considered 
closed  by  the  recent  case  of  K&shib&i  v.  TAtia,  (/)  which 
gave  efiect  to  the  adoption  of  an  eldest  son. 

In  Bomlingappa's  case  it  was  held  that  the  adoption  of 
an  eldest  son  was  invalid  in  the  Southern  Maratha  Coun- 
ty- [fj)  The  Subordinate  Judge,  after  consulting  the  Sastri, 
had  found  this  adoption  good,  as  being  that  of  a  nephew, 

(a)  Loc,  cit  para.  11. 

{b)  See  above,  p.  909.  2  Str.  H.  L.  433;  Colebrooke  he,  cit. 
ihows  that  the  Smyiti  Cbandrika  and  the  Madhaviya  agree  with  the 
HitSkshar^  in  regarding  a  forbidden  gift  as  invalid.  Compare  the 
passage  quoted  Vyav.  May.  Chap,  IX.  para.  3. 

(c)  The  Bin,  he  says,  is  the  parents'  who  give  without  necessity ;  an 
only  son  or  an  eldest  son  is  not  to  be  given  at  all.  See  Mit.  Chap.  I. 
Sec.  XI.  paras.  U,  12. 

(rf)  The  Viramitrodaya  (Transl.  pp.  115,  117)  is  opposed  to  the 
gift  of  an  only  and  of  an  eldest  son ;  but  says  nothing  of  the  allow- 
ance of  either  by  Yijfi&ne^vara. 

(e)  See  Steele,  L.  C  183,  where  the  gift  of  the  eldest  is  disapprov- 
ed, while  the  gift  of  the  oiUy  son  is  forbidden. 

(/)  I.  Ij.  R.  7  Bom.  225.  It  was  ruled  that  the  adoption  of  an 
eldest  son  was  permissible  though  not  approved,  the  authorities 
against  such  an  adoption  being  much  less  numerous  and  em- 
phatic than  those  condemning  the  adoption  of  an  only  son.  This 
was  followed  in  Jamwaabai  v.  Raychandp  ib.  229 ;  see  2  Str.  H. 
L.  105. 

(g)  See  12  Bom.  H.  C.  R.  at  p.  383. 
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and  this  seems  to  have  been  approved  by  the  Sadr  Court  in 
a  later  case,  (a) 

In  Bengal  an  adoption  of  the  eldest  of  several  sons  is 
allowable,  (b) 

Where  the  adoption  of  an  only  son  is  allowed  it  follows 
a  fortiori  that  an  eldest  son  may  be  adopted,  as  in  Madras.(c) 
In  Bombay  the  opinions  of  the  Sastris  have  not  been 
uniform.  Thus  it  was  said  "an  adoptive  son  should  not  be 
the  only  or  the  eldest  son  of  his  father."  (d)  '^  The  eldest 
surviving  son  must  not  be  given  in  adoption.''  (e)  And  again, 
*'  the  giving  of  an  eldest  son  is  a  sin :  some  hold  that  an 
only  son  can  neither  be  given  nor  taken.''  (/)  But  on  the 
other  hand — "  Though  a  man's  eldest  son  be  dead,  the  next 
may  be  given  in  adoption."  (g)  And  "  the  eldest  of  several 
sons  may  be  given  in  adoption."  (h)  In  another  case  the 
Sistri  said  "  the  eldest  son  may  be  given  in  adoption  to 
a  widow."  (i) 

'  The  ceise  of  Mhalsabaiy.  Vithoba,  (j)  upholding  the  gift 
by  a  widow  of  her  eldest  son,  was  dissented  from  by  Sir 
M.  Westropp,  C.  J.,  in  Lakslimappa  v-  Baviava.  {k)  The 
adoption  of  an  eldest  son  is  undoubtedly  disapproved  by 

(a)  lb.  pp.  387,  388. 

(6)  Janokee  Debca  v.  Gojmul  Acharjea  ei  al,  I.  L.  R.  2.  Calc.  365. 
(c)  See  above,  p.  1042. 
.  (d)  MS.  1672. 
(e)  MS.  1647. 
(/)  MS.  1682. 
(g)  MS.  1685. 
(h)  MS.  1621. 
CO  MS.  1612. 

(j)  7  Bom.  H.  C.  R.  xxvi.  App. 
^k)  12  Bom.  H.  C.  R.  at  p.  394. 
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HindA  law,  (a)  but  all  that  it  seems  safe  to  say  on  the 
authorities  is  that  the  adoption  of  an  eldest  son  is  improper, 
not  that  it  is  invalid^  (h)  as  is  the  adoption  of  an  onlj 
son.  (c) 

Even  by  those  who  object  to  the  gift  of  an  eldest  son  it 
is  admitted  that  if  a  person  has  by  his  first  wife  a  son,  and 
by  his  second  wife  several  sons,  the  eldest  of  the  latter  may 
be  given  or  received  in  adoption,  (c?)  It  is  also  recognized 
that  the  subsequent  death  of  the  elder  son  does  not  render 
invalid  an  adoption  of  a  second  son  in  the  lifetime  of  the  elder 
son.  (e) 

3.  3.— RELATION  OF  SON  TO  BE  ADOPTED  TO  HIS 
FAMILY  OF  BIRTS— YOUNGEST  SON. 
The  Dakhan  castes  disapproved  the  gift  of  the  youngest 
son  out  of  three  or  more,  ( / )  and  a  doubt  seems  sometimes 

(a)  Nilmadhah  Dasa  v.  Biswambhar  Dass,  12  0.  W.  R.  P.  C  29  ;  S.  0. 
3  Bong.  L.  R.  P.  0.  25 ;  S.  0.  13  M.  I.  A.  85 ;  Jugbundoo Run  Sing  v. 
Badasham  Narendro,  C.  S.  D.  A.  R.  for  1859,  p.  1556.  An  eldest 
son  cannot  be  given  in  adoption  according  to  Mit.  Chap.  I.  Sec  XL 
p.  21 ;  Coleb.  2  Str.  H.  L.  105.  So  Ellis,  ib^  who  says  some  authorities 
make  exceptions.  The  eldest  son  of  a  brother,  however,  may  be 
jkdopted  {_!  Str.  H.  L.  85)  as  an  adult. 

{b)  Debee  Dial  et  al  v.  Hurhor  Singh,  4  C.  S.  D.  A.  R.  320;  Ve&ra- 
permal  FiUay  v.  Narain  Tillay,  1  Str.  R.  91 ;  Coleb.  Dig.  Bk.  V.  T. 
273  Com. ;  Mit.  Chap.  I.  Sec.  XI.  para.  12 ;  2  Str.  H.  L.  81, 105 ;  Vyav. 
May.  Chap.  IV.  Sec.  V.  para.  4. 

(c)  Datt.  Mim.  Sec.  IV.  1  ss. ;  Datt.  Chand.  Sec.  I.  29,  Sec.  III.  17 ; 
Steele,  L.  C.  183;  2  Macn.  H.  L.  182, 195;  Macn.  Cons.  H.  L.  126, 
146,147;  2  Str.  H.  L.  105. 

The  references  show  a  general  condemnation  of  the  giving  of  an 
eldest  son,  but  less  decisive  and  unanimous  than  in  the  case  of  an 
only  son. 

(d)  Veerapermal  Pillay  v.  Narain  Pillay,  1  Str.  R.  91. 

(c)  MuBBt  DuUabh  Be  v.  Manee  Bibi,  6  C.  S.  D.  A.  R.  50 ;  Nilmadhah 
Da$8  V.  Biswambhar  Dass,  12.  C.  W.  R.  P.  C.  29 ;  S.  C.  3.  Beng.  L.  R. 
P.  C.  27;  S.  C.  13  M.  I.  A.  85. 

(/)  Steele,  L.  C.  183,  384. 
132  H 
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to  have  been  felt  as  to  the  lawfnlness  of  such  a  gift.  It  is 
not  however  condemned  by  any  recognized  authority.  A 
o&stri's  response  on  a  case  submitted  to  him  was  "  The 
youngest  son  may  properly  be  given  in  adoption  to  a 
man  of  a  different  gotra.  The  Sastras  forbid  giving  an 
eldest  but  not  a  youngest  son."  (a) 


3.  4.— BELATION  OF  THE  SON  TO  BE  ADOPTED  TO  HIS 
FAMILY  OF  BIRTH— AMONGST  StTDRAS. 

Although  the  gotra  relation  in  its  stricter  sense  does  not 
subsist  amongst  Sftdras,  yet  propinquity  is  recognized  as 
giving  rise  to  certain  connexions  and  restrictions  which  coin- 
cide in  a  measure  with  those  that  prevail  amongst  the  higher 
castes.  (6)  Through  the  gradual  attraction  and  reception  of 
the  SMras  within  the  Br&hminieal  religious  system  (c)  the 
relation  of  a  son  to  his  father  has  with  many  come  to  be  re- 
garded as  involving  a  position  and  duties  analogous  at  least  to 
those  of  the  Brahman,  (d)  The  father  being  thus  concerned 
in  the  rites  to  be  celebrated  by  his  son  (e)  the  same  rules 
which  guard  against  the  loss  of  these  benefits  amongst 
the  other  classes  ought  equally  or  almost  equally  to  operate 
amongst  Sfldras.  (/)  This  may  be  thought  to  have  been 
secured  for  Bombay  by  the  most  recent  decision  on  the 
point.  *'  There  is  not  in  the  books  any  ground  for  drawing 
any    distinction    between    Sudras    and    other    classes    on 

(a)  MS.  1677.  In  the  MankatB'  case,  2  Borr.  B.  at  p.  95,  the 
S&stris  say  a  father  is  bound  to  keep  his  eldest  and  youngest  sons,  but 
for  the  latter  part  of  the  rule  no  authority  is  cited. 

(b)  Datt.  M!m.  Sec.  II.  80. 

(c)  Abore,  p.  924. 

(d)  See  above,  pp.  921,  922. 

(c)  See  Steele,  L.  C.  225.  The  Jains  do  not  celebrate  the  kfiya 
ceremonies,  and  amongst  them  adoption  must  be  referred  to  a  differ- 
ent basis.  See  Steele,  L.  C.  416 ;  above,  pp.  922. 

(/)  See  Steele,  L.  C.  413,  414. 
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the  question  of  the  legality  of  the  adoption  of  an  eldest  or 
only  son/*  (a)  The  S&stris  hold  the  same  view.  Thus  one 
replied  *'  an  adoption  of  an  only  son  (LingAyat)  must  be  set 
aside/'  (6) 

The  adoption  by  a  Sftdra  of  an  only  son  as  a  kart4  putra 
is  allowed  by  the  HindA  law  (c)  in  Bengal.  A  similar  view 
was  taken  in  Bombay  by  Sir  M,  Sausse,  0.  J.,  (d)  but  it  was 
opposed  to  the  opinion  of  the  S^tri  {e)  and  has  not  been 
followed* 


(a)  Per  Sir  M.  Westropp,  C.  J.,  in  Lakehmappa  v.  Ramava,  12 
Bom.  H.  0.  R.  at  p.  390. 

(b)  MS.  1747.    See  above,  pp.  886—888. 

(c)  Musst.  Tikdey  v.  Lalla  Hureelal,  Suth.  R.  for  1864,  p.  133. 
The  term  kart&  pntra  is  used  as  a  synonym  for  kritrima  putra. 

(d)  MhcUaahni  v.  Vithoba,  7  Bom.  H.  0.  R.  xxvi.  App. 

(c)  "  In  Mayftkha,  a  Smriti  (recollection)  of  (the  sage)  Vasishtha 
is  thus  (given)  :— 

*  One,  meaning  perhaps  an  "  only"  son,  is  neither  to  be  given  nor 
received.'  The  meaning  of  this  Smfiti  is  written  by  the  author  of 
Mit&kshar&  thus : — *  The  prohibition  regarding  one  (only)  son  applies 
only  to  the  g^ver.  Nevertheless  this  meaning  of  the  author  of  the 
Mitiilkshar&  is  not  consistent  with  what  is  the  plain  meaning  of  the 
Smpti  passage.  Therefore,  the  giving  of  one  (only)  son  seems  to  be 
prohibited.  Now  among  ^(idras,  if  a  mother  gives  her  son,  of  age, 
to  her  brother  to  be  adopted,  there  is  no  objection.  So  it  is  stated 
in  Maytlkha.  May  this  be  known  to  the  Khud&vans  (divine  person- 
ages). 

"Authorities. — Mayiikha  p.  107,  line  7  :— '  One  (only)  son  should 
neither  be  given  nor  received,  (because)  he  saves  persons.'  (The 
Sh&stra  meaning.) :  One  son  should  not  be  given  and  received,  be- 
cause he  saves  his  forebom  {i.e.  predeceased.)  [That  is,  by  perform- 
ing their  funeral  rites,  the  Shr^ddhs  at  Gktya,  &c.,  he  conveys  his 
forebom  upwards  (to  heaven)  ]. 

'•  Mit6kshar6  Vyavah&r&dhy&ya,  leaf  54,  side  1,  line  3  .— *  From 
tlie  use,  of  poverty  (it  follows  that)  in  prosperity  (the  son)  should  not 
be  given.*    This  prohibition   is   the  giver's   {l.  e,  applies  to  him). 
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4.— FITNESS  FOR  ADOPTION  AS  AFFECTED  BY 
PERSOxNAL  QUALITIES-SEX. 

There  is  no  instance  in  HindA  law  of  an  adoption  of 
a  daughter  to  inherit,  (a) 

In  the  Dattaka  MimAmsa  a  section  (VII.)  is  deroted  to  the 
attempt  to  establish  the  adoption  of  daughters  as  an  insti- 
tution of  the  Hindu  law.  Great  learning  and  ingenuity  were 
expended  on  this  effort,  but  it  has  failed  to  gain  acceptance 
for  the  proposed  doctrine.  (&)  The  Vyavah^ra  Maydkha  (c) 
rejects  it,  and  no  S^tri  has  maintained  it  except  as  a  possible 
variance  justified  by  caste  custom.  As  when  one  said — "  An 
adoption  by  a  woman  of  a  daughter  given  by  her  mother 
may  be  recognized  if  conformable  to  the  caste  rules/'  (d) 
The  only  custom  allowing  it  is  that  of  the  dissolute  women 
whose  imitations  of  adoption  have  already  been  considered,  (e) 

Meaning :  Because  it  is  said  that  in  adverse  time  the  son  should  be 
given,  in  the  absence  of  adverse  time  (the  son)  should  not  be  given. 
This  prohibition  applies  to  the  giver.  So  the  prohibition  that  one 
(only)  son  should  not  be  given  (also)  applies  to  the  giver  alone. 

"Mayiikha,  p.  109,  line  3:—*  He  who  is  married,  and  even  he 
who  has  a  child  (or  children),  can  become  an  adopted  son.'  Meaning : 
He  who  is  married,  or  even  he  who  has  a  son,  (can)  become  an 
adopted  son.  (From  this  there  seems  to  be  no  objection  to  a  grown- 
up son  being  an  adopted  son.) 

"  Mayiikha,  page  102,  line  4 : — *  Let  the  mother  or  father  give.* 
Meaning:  Either  the  mother  or  father  should  give  the  eon  to  be 
adopted. 

**  MayAkha,  page  105,  line  8 : — *  A  daughter's  son  and  a  sister's  son 
should  be  given  to  a  SAdra  only.'  Meaning :  A  daughter's  son  and 
a  sister's  son  should  be  given  to  a  Sildra." 

(a)  Doe  dem  ITencover  Bye  et  al  v.  Ilanscover  Bye  et  cUy  East's  Notes, 
Case  75.  Daughters  cannot  be  adopted,  2  Str.  H.  L.  217.  See  aboTC,. 
p.  1015,  C.  2.  2,  as  to  a  quasi-adoption  by  a  dancer. 

{b)  See  above,  pp.  873,  932. 

(c)  Chap.  IV.  Sec.  V.  para.  6. 

[d)  MS.  1681. 

t,e)  Above,  pp.  9:52,  93:\. 
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In  Hencower's  case  (a)  the  pandit  denied  that  the  adoption 
ofa  daughter  was  consistent  with  the  HindA  law.  Yet  in 
another  ease  the  adoption  of  a  niece  in  order  that  she  might 
become  the  mother  of  a  putrik^-putra  was  allowed,  (b)  The 
adoption,  it  was  said,  should  be  prior  to  marriage.  This 
decision  seems  never  to  have  been  followed,  and  like  Nan  da 
Panditta's  doctrine  stands  outside  the  living  law.  (c)  The 
validity  of  any  such  adoption  of  a  daughter  must  rest  on  a 
special  custom. 

The  adoption  of  a  sister,  it  was  ruled,  is  illegal  to  the 
prejudice  of  legal  heirs,  (d) 

A  sister's  daughter,  or  her  son,  cannot  become  a  putriki- 
pntra.  (e)  The  institution  is  in  fact  no  longer  recognized,  (/) 
though  in  the  case  quoted  below  it  was  only  questioned  by 
the  Judicial  Committee  whether  the  old  rule  of  Hindft  law 
still  exists,  namely,  whether  a  daughter  may  be  specially 
appointed  to  raise  a  son,  and  the  son  of  such  daughter  be 
preferred  to  more  distant  male  relatives.  If  so,  it  was  said, 
inasmuch  as  the  rule  breaks  in  upon  general  rules  of  suc- 
cession whenever  an  heir  claims  to  succeed  by  virtue  of  that 
rale,  he  must  bring  himself  very  clearly  within  it.  {g) 


4.  l.—FITNESS  FOR  ADOPTION—AGE 
The  proper  age   of  the  son  to  be  adopted  is  stated  in 
widely  different  ways  by  different  castes,  {h)    It  is  generally 

(a)  Above,  p.  1052  (a). 

{b)  Nttwab  Rai  v.  Buggawuitee  Kooivur,  6  C.  S.  D.  A.  R.  5. 

(c)  1  Macn.  H.  L.  102. 

(d)  Toolooviya  Shetty  v.  Coraga  Shellatij,  M.  S.  D.  A.  R.  1848,  p.  75. 
The  adoption  ofa  sister  is  wholly  illegal;  she  coold  not  have  been 
bej^otten  by  the  adoptive  father  without  incest. 

(«)  Nursing  Narain  v.  Bhuiton  Lull,  Sp.  No.  C.  W.  R.  194. 

(/)  See  above,  pp.  886,  890,  894. 

(g)  Thakoor  Jibnath  Singh  v.  The  Court  of  Wards,  23  C.  W.  R.  409. 
For  the  law  as  now  received,  see  above,  pp.  886,  890,  895.  982 ;  1 
Macn.  H.  L.  102. 

{h)  Steele,  L.  0.  383.    S^e  above,  p.  929. 
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agreed  that  the  child  ought  to  be  young  in  order  that  he  may 
become  united  by  aiiection  to  his  adoptive  parents,  (a)  but  this 
is  rather  a  maxim  of  prudence  than  of  law.  Some  castes  fix 
the  limit  of  age  at  five  years ;  many  at  twenty-five ;  a  few  at 
fifty.  The  last  indeed  do  not  recognize  a  legal  limit  of  mere 
age,  though,  with  the  others,  they  require  that  the  adopted 
son  should  be  younger  than  his  adoptive  father.  (6) 

The  proper  age  for  adoption  is  not  uniform  even  for  the 
same  district  in  every  caste.  A  boy  may  generally  be  adopt- 
ed from  the  twelfth  day  after  birth  to  his  upan&yana,  which  is 
eight  years  for  Br^h  mans,  eleven  years  for  Kshatriyas,  twelve 
for  Vaisyas.  Sftdras  may  be  adopted  till  the  sixteenth 
year,  (c)  This  is  however  simply  the  age  of  majority 
according  to  Hindd  law.  The  statement  must  be  taken  as 
rather  of  what  is  recognized  as  right  than  of  what  is 
obligatory. 

The  native  lawyers  have  written  very  elaborately  on  the 
subject  of  the  boy's  age  as  connected  with  his  SamsMras. 
These  views  are  considered  below,  (d)  In  the  North- West 
Provinces  it  was  ruled  conformably  to  the  Dattaka  Mim&msa, 
ibhat  adoption  in  the  Dattaka  form  ought  to  be  within  six 
years  of  age  of  the  adoptee,  (e)  In  Bombay  on  the  other 
hand  a  person  of  whatever  age  is  eligible  for  adoption.  (/) 
Even— 


(a)  See  above,  p.  932. 
(h)  Steele,  L.  0.  182. 

(c)  Ry.  Sevagamy  Nachiar  v.  Heraniah  Gurbah,  1  Mad.  S.  D.  A.  B. 
101.  See  1  Mori.  Dig.  p.  22,  Notes  8  and  9.  The  authorities  quoted 
in  2  Macn.  H  L.  175,  178,  give  five  years  as  the  age  within  which  a 
boy  ought  to  be  adopted.  See  Datt.  Mlm.  Sec.  IV.  32, 33, 43,  and  the 
Datt.  Chand.  Sec.  II.  30,  which  gives  eight  years  of  age  as  the  usual 
limit  amongst  Br&hmans. 

(d)  Sub.-sec.  4.  7. 

(e)  Th.  Oomrao  Singh  v.  Th.  Mahtab  Koonwar,  2  Agra  Rep.  p.  103. 
(/)  R,  Vyankatrav  v.  Jayavantrav,  4  Bern.  H.  C.  R.  191  A.  C.  J.; 

Mhalsahai  v.  Vithoba  Khandappa,  7  Bom.  H.  C.  R.  App.  xxvi. 
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"  A  man  of  50  and  liaying  children,  may  be  adopted  if  he 
has  parents  to  give  him  away,  but  not  otherwise."  (a) 

*'  A  fatherless  person  of  30  years  of  age/' it  was  said,  '*may 
be  adopted  with  theconsent  of  his  motheror  elder  brother."(6) 


4.  2.— JUNIORITY  OP  ADOPTED  SON  TO  ADOPTIVE 
FATHEE. 

It  has  been  noticed  that  the  son  adopted  must  be  junior 
to  the  adoptive  father.  On  an  extension  of  the  same  princi- 
ple he  should  be  junior  to  his  adoptive  mother,  when  she, 
as  a  widow,  adopts  him.  (c)     Thus  the  S^tri  says  generally, 

'*  The  adopted  should  be  junior  to  the  adopter/'  (d) 


4.  3.— BIRTH  DURING  ADOPTIVE  FATHER'S  LIFE. 

The  imitation  of  nature  is  not  carried  so  far  as  to  disqua- 
lify a  boy  who,  from  the  time  of  his  birth,  could  not  have 
been  begotten  by  a  deceased  adoptive  father.  When  autho- 
rity to  adopt  is  given  to  widow,  she  may  adopt  a  boy  not 
bom  at  her  husband's  death,  (e) 


4.  4.— IDENTITY  OR  DIFFERENCE  OF  FAMILY  OR  GOTRA. 

This  subject  had  been  considered  in  the  preceding  Sec- 
tion. (/)  When  members  of  the  lower  castes  are  concerned, 
the  term  "  gotra'^  is  used  in  a  second  intention,  but  though 
this  part  of  the  subject  is  rather  obscure  it  would  probably 

(a)  MS.  1755. 

(6)  MS.  1645.  The  competence  of  the  elder  brother  to  give  in 
adoption  is  denied.    See  above,  p.  930,  and  below.  Sec.  V. 

(c)  Above,  p.  884;  Steele,  L.  C.  182,  184. 

id)  MS.  1673. 

(e)  East's  Notes,  Case  10;  2  Mori.  Dig.  p.  16. 

(/)  Above,  p.  928  ss,  and  Sab-sec.  2.  2.  of  the  present  Section.  In 
tlie  Mankars'  case,  2  Borr.  at  p.  95,  the  S&stris  say  that  a  brother's 
oT  a  daughter's  son  may  bo  adopted  without  any  ceremonies  but  an 
oral  gift  and  acceptance. 
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be  held  that  the  same  degree  of  propinquity  which  makes 
mere  age  a  matter  of  indifference  in  the  higher  castes  has 
the  same  effect  amongst  Sudras.  (a)  Whether  the  absence 
of  a  true  gotraship  enables  a  Sfldra  to  adopt  indiscriminately 
any  son  younger  than  himself  is  a  point  that  still  awaits 
determination.  The  opinions  of  the  Sastris  would  probably 
be  opposed  to  such  a  license  except  on  the  ground  of  the 
SAdras  being  below  the  operation  of  the  religious  family 
law,  but  no  obstacle  or  preference  probably  would  be  recog- 
nized by  the  Courts  as  arising  from  consanguinity — none 
that  is  of  an  obligatory  character.  In  case  of  difference  of 
gotra  the  adoptee  should  be  under  five  years  of  age;  in  case 
of  identity  the  age  of  the  adoptee  is  not  restricted.,  (t) 

(a)  See  Datt.  Mim.  11.  5,  80. 

(6)  Steele,  L.  C.  43.    Ej^trad  from  ths  DharnMaindhu, — JVho  may 
or  may  not  be  adopted  (eee  12  Bom.  H.  C.  R.  373) : — 

Amongst  Br&hmans  the  son  of  a  uterine  brother,  because  prefera- 
ble,  is  to  be  taken  first. 

In  his  absence  any  Sagotra-Sapinda,  or  the  son  of  a  half-brother. 

In  the  absence  of  such,  an  Asagotra-Sapinda,  one  produced  in  the 
family  of  the  maternal  uncle  or  in  that  of  the  father*8  sister,  &c. 

In  the  absence  of  such,  an  Asapinda  of  the  same  gotra. 

In  the  absence  of  such,  even  an  Asapinda  of  a  different  gotra. 

Of  the  Asagotra-Sapindas  the  sister's  son  and  the  daughter's  son 
are  prohibited.*  *  *  Bat  by  a  ^iidra  even  a  sister's  son 

and  a  daughter's  son  are  receivable.    *  •  *    The  adopter 

having  adopted  should  perform  the  ceremonies  commencing  with  the 
j&takarma  or  those  commencing  with  the  chtldakarana  for  the  boy 
adopted.  This  is  the  preferable  doctrine  ;  but  if  a  boy  for  whom  they 
can  be  so  performed  is  not  procurable,  then  from  amongst  the  Sago- 
tra-Sapindas,  one  whose  upanay&na  ceremony  has  been  perfornned, 
or  even  whose  marriage  has  taken  place,  may  become  an  adopted 
son ;  but  in  the  latter  case,  only  if  he  has  not  produced  a  son.  So  it 
seems  to  me.  If  adoption  is  to  be  (=can  be)  made  from  amongst  Asa- 
pinda-Sagotras  only  he  whose  upanayana  ceremony  has  been  performed 
is  to  be  (may  be)  taken.    This  appears  also.    As  to  a  Bhinna-gotra 
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Difference  of  gotra  makes  it  important  that  the  Samsk&raa 
should  not  have  been  performed  in  the  family  of  birth. 
Identity  of  gotra  makes  this  a  matter  of  comparative  indif- 
ference, (a)     Hence  the  following  opinions  : — 

"The  person  adopting  may  select  whom  he  likes,  without 
the  assent  of  his  relatives.  If  of  a  different  gotra  the  boy 
ihould  be  adopted  before  tonsure.*'  (b)  On  the  other  hand — 

**  A  man  of  50,  and  having  children,  may  be  adopted  if  of 
the  gotra  of  the  adoptive  father.  The  latter  should  invite 
his  kinsmen,  but  their  assent  is  not  essential."  (c) 

A  married  sagotra  may  be  adopted  by  a  widow  in  the 
Dekhan.  A  gift  made  by  the  widow,  prior  to  the  adoption, 
may  be  set  aside  by  the  adopted  son,  in  this  as  in  other 
cases,  (d) 

Some  decisions  recognize  that  limitation  of  age  becomes 
material  if  the  adoptee  is  taken  from  a  line  of  strangers,  («) 
agreeing  with  the  Sfetri,  who  says— 


(one  of  a  different  gotra),  he  whose  upan&yana  has  not  been  performed 
is  alone  to  be  received.  Some  authors,  however,  say  that  a  Bhinna- 
gotra,  whose  npandyana  has  been  performed,  may  also  be  received. 

(a)  Above,  p.  928. 

(b)  MS.  1683.     Before  upan^yana.  2  Str.  H.  L.  104. 
Colebrooke  says: — "  See  Mitaksh.  on  Inh.  Chap.  I.  Sec.  XI.  13; 

A  difference  of  opinion  prevails  in  regard  to  adoption  of  adults,  or 
persons  for  whom  certain  ceremonies  termed  Saipsk&ra  (marriage  of 
Sudras,  and  tonsnre  of  the  higher  tribes)  have  been  performed,  the 
prevalent  doctrine,  in  most  parts  of  India,  being  adverse  to  it.  The 
objections  are  less  forcible  in  the  instance  of  a  relation  of  the  male 
•ide,  than  in  the  case  of  a  stranger/*    2.  Str.  H.  tj.  109. 

(c)  MS.  1634.     See  Sub-sec.  4.  9. 

(d)  Nathajiv.  Hart,  8  Bom.  H.  C  R.  67  A.  C.  J.,  quoting— (1)  Raja 
VyankcUrdv  Ancmch-dv  Nimbdlkar  v.  Jaycaoantrdv  bin  Malkdrrdv 
Ranadive,  4  Bom.  H.  C.  R.  A.  C  J.  191 ;  (2)  Rakhmdbdi  v.  Rddhdbdu 
5  Bom  H.  C.  R.  A.  C.  J.  181 ;  (3)  Steele,  pp.  44,  182 ;  (4)  Banes 
KUhenY.  Raj  Oodwunt  Singh  et  al  3  C.  S.  D.  A*  R.  228;  (5)  Bamwidou 
Mookerjea  et  al  v.  Muset  Tarinee,  7  M.  I.  A.  169. 

(«)  Vert^ermal  Pillay  v.  Narrain  Pillay,  1  Str.  R.  91. 
138  R 
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'^  The  adoption  of  a  boy  of  eight  years  old,  belonging  to 
another  gotra,  and  whose  chaul "  and  munj  have  been  per- 
formed, is  invalid,^'  (a)  but  this  rigour  cannot  probably  be 
maintained  in  the  present  day.  (b) 


4.  5— BODILY  QUALITIES. 

The  same  qualities  are  required  in  an  adopted  son  as  in  a 
son  who  is  to  inherit.  Thus  leprosy  (c)  or  congenital  blind- 
ness would  disqualify,  as  making  it  impossible  that  the 
sufferer  should  discharge  the  ceremonial  obligations  of  a  son 
to  his  ancestors,  [d) 


4.  6. -MENTAL  QUALITIES. 
Idiotcy  or  insanity  disqualifying  for  inheritance  disquali- 
fies for  adoption  also,  (e)  and  for  the  same  reason.  Cases 
are  wanting,  as  in  practice  no  one  seeks  to  adopt  a  boy 
known  to  be  disqualified,  ^hen  the  boy  has  reached  a 
stage  of  intelligence  his  own  assent  must  be  obtained,  which 
at  an  earlier  stage  may  be  replaced  by  that  of  his  pa- 
rents. (/)  Sadrisam,  (g)  properly  understood,  includes  a 
kindly  feeling  between  the  adoptive  father  and  son,  and  a 
disposition  to  obedience  on  the  part  of  the  latter  not  amena- 
ble to  strict  legal  rules,  {h) 


4.  7.— RELIGIOUS   AND    CEREMONIAL   QUALITIES. 

Great  differences  of  opinion  are  found  amongst  the  authori- 
ties as  to  the  precise  stage  of  progress  in  the  Samsk^ras  or 
family  sacra  at  which  a  boy  becomes  indissolubly  united  to 

(a)  MS.  1629. 

(b)  See  below,  Sub- sec.  4.  7. 

(c)  A  cripple.    Steele,  L.  C.  184. 

(d)  See  above,  p.  575  ss. 

(e)  See  above,  p.  580  ss ;  Steele,  L.  C.  184. 
(/)  Above,  p.  931;  Datt.  Mlm.  Sec.  IV.  47. 
iff)  Above,  p.  928. 

(h)  Steele,  L.  C.  182. 
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his  family  of  birth,  (a)  Some  maintain  that  a  severance  may 
be  made  at  any  stage  such  as  to  fit  the  subject  for  initiation 
in  another  family.  (6)  The  Dattaka  Mim4msa  seems  to  allow 
adoption  after  tonsure  to  six  years  of  age.  (c)  The  Dattaka 
Chandrika  gives  eight  years  of  age  as  the  limit  of  age  of  a 
tonsured  boy.  (d)  But  both  seem  to  allow  a  dissolution  of 
the  filial  bond  even  after  initiation  by  a  repetition  of  the 
ceremony  of  initiation,  {e)  The  Vyavah&ra  Mayiikha  expressly 
allows  the  adoption  of  a  married  man,  (/)  though  marriage 
is  the  limit  set  forth  by  other  authorities  as  that  at  which 
adoption  even  of  a  Sfldra  becomes  impossible.  It  concurs 
with  the  Dattaka  Chandrika  in  doubting  the  genuineness  of 
a  passage  on  which  the  limitation  to  five  years  of  age  is 
founded.  Sutherland,  in  his  Synopsis,  gives  it  as  **  the  most 
general  and  consistent  rule  that  ^  any  person  on  whom  the 
adopter  may  legally  perform  the  upansLyana  rite  (^)  is  capable 
of  being  affiliated  as  a  dattaka  son/ ^'  (h)  Macnaghten  states 
very  decidedly  that  no  adoption  is  possible  after  the  upana- 
yana  has  united  a  boy  to  his  family  by  a  second  birth.  (  i) 

The  Nirnaya  Sindhu,  which  is  frequently  followed  by  the 
S^tris,  calls  that  son  anitya  datta,  who  before  adoption  has 
proceeded  in  the  Samsk&ras  even  so  far  as  tonsure,  but 
on  this  point  the  people  have  rather  taken  the  Samskdra- 
kaustubha  for  their  guide,  which  allows  adoption  after  ini- 
tiation, as  the  Yyavah^a  MajAkha  allows  it  after  marriage.(  j) 

(a)  As  to  these,  see  the  Note  Coleb.  Dig.  Bk.  V.  T.  434;  Datt.  Mtm. 
IV.  28 ;  and  Manu.  II.  27—68. 

(h)  Above,  p.  928  ss. 

(c)  Datt.  Mim.  Sec.  IV.  48—54. 

id)  Datt.  Chand.  Sec.  II.  30. 

(e)  Datt.  Chand.  Sec.  II.  25—28 ;  Datt.  Mtm.  Sec.  IV.  51,  52. 

(  f)  Vyav.  May.  Chap.  IV.  Sec.  V.  para.  19. 

(g)  Investiture  with  the  sacred  thread. 

{K)  Suth.  Synops.  Head  II.  ad  fin.  See  Notes  XI.  and  XII.  to  the 
same. 

(t)  1  Macn.  H.  L.  73. 

ij)  See  above,  p.  896. 
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The  authorities  being  so  obscure  and  inconsistent  tho 
guidance  afforded  by  custom  and  by  the  Sclstris  becomes 
of  peculiar  importance.  Here  again  however  there  are  consi- 
derable differences,  the  caste  rules  being  much  more  indul- 
gent than  the  learned  BrShmans. 

In  the  opinion  of  the  SjLstri  '*  the  adopted  boy  should  be 
under  five  years  old,  and  his  chuda  (a)  and  other  sacraments 
should  be  performed  assigning  him  the  adoptive  father's 
gotra.'^  (6)  Some  of  the  native  authorities  moreover  and 
several  decisions  allow  that  the  effect  of  tonsure  as  barring 
adoption  (c)  may  be  undone  by  an  appropriate  sacrifice 
even  in  the  case  of  an  only  son.  But  on  the  other  hand 
however  much  the  age  of  adoptee  may  be  above  five  years, 
bis  adoption  will  be  valid  if  tonsure  was  not  performed  in 
the  natural  family,  (d) 

Connexion  in  gotra  makes  a  new  initiation  unimportant, 
and  thus  the  adoption  of  (1)  asagotra,  (2)  or  of  one  descended 
directly  from  a  common  male  ancestor,  (3)  or  of  a  near  re- 
lative of  adopter  on  the  paternal  side  is  good,  though  he  is 


(a)  Tonsuro. 

(6)  MS.  1673.     See  above,  p.  929. 

(c)  Sy.  Joy.nony  Dossce  v.  Sy,  Sibosoondry  Possee,  1  Fult.  75, 
28bh  March  1837  ;  1  Macn.  H.  L.  72  ss. ;  1  Coleb.  Dig.  Bk.  V.  T. 
182,  183,  273;  Macn.  Con.  H.  L.  Ul,  146,  192,205;  1  Str.  H.  L. 
91 ;  2  Str.  H.  L.  87,  where  the  SS^stri  gives  the  upan&yana,  or  mar- 
riage as  the  limit  beyond  which  a  transfer  to  another  family  be- 
comes impossible.  The  caste  laws  do  not  in  Bombay  make  ton- 
sure a  limitation,  though  they,  in  some  cases,  give  this  effect  to 
investiture  and  marriage,  Steele,  L.  C.  182.  Even  as  to  these  the 
practice  is  lax.     See  Sub-sec.  4.  9. 

{d)  Ve&rapermal  Pillay  v.  Narain  Pillay,  1  Str.  R.  91 ;  Musst.  Did- 
labh  Dai  v.  Manee  Blbi,  5  C.  S.  D.A.R.  50 ;  see  Datt.  Chand.Sec.  II.  20- 
33  ;  Datt.  Mim.  Sec.  IV.  22 — 54,  and  the  notes  to  the  preceding  case. 
At  2  Str.  H.  L.  123  Ellis  says  that  a  boy  adopted  after  tonsare 
becomes  an  anitya  datta,  whose  son  belongs  to  the  original  family  of 
his  father.  Colebrooke  says  the  son  belongs  to  the  family  of  hii 
father's  munj  (investiture). 
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above  five  years  in  age  and  tonsure  lias  been  performed  in  his 
natural  family,  (a) 


4.  8.— INVESTITURE  WITH  THE  SACRED  THREAD. 

A  boy  ought  to  be  adopted  before  the  performance  of  his 
manj,  (6)  or  investiture  with  the  sacred  thread,  (c)  accord- 
ing to  the  law  of  some  few  castes.  The  others  do  not  appear 
to  make  a  point  of  this.  In  many  of  course  there  is  no 
npan^yana  ceremony ;  the  fullest  initiation  of  which  a  youth 
is  capable  is  obtained  by  marriage,  which  in  such  castes  takes 
the  place  to  some  extent  of  the  investiture,  (d)  The  re- 
striction however  must  in  either  case  be  understood  as 
subsisting  only  as  between  strangers  by  family  and  gotra. 
Amongst  persons  nearly  connected  there  is  no  barrier 
raised  to  adoption  by  final  dedication  to  the  same  family 
or  gentile  divinities,  (e) 


(a)  Tanjore  Rajahs  c&ae,  1  Str.  R.  126;  VeerapermalPilloyT.  Narrain 
FUlay,  1  Str.  R.  91. 

(6)  See  above,  p.  928  ss  ;  and  4.  8. 

(c)  Steele,  L.  C.  182,  383.  For  the  proper  ages  of  investiture  «e« 
Datt.  Chand.  Sec.  II.  31,  Note. 

(d)  Datt.  Chand.  Sec.  II.  29,  32;  Coleb.  Dig.  Bk.  V.  T.  121  Comm. 

(e)  EMractfrom  the  Samskdrakaustubha  (gee  12  Bom.  H.  C.  R. 
374) : — **  Onemay  be  adopted  as  a  son  whether  the  Samsk&ras  commenc- 
ing with  tohsare  have  taken  place  or  not,  and  whether  he  has  passed 
his  fifth  year  or  not.  As  to  the  doctrine  *  one  whose  Samskdras  have 
not  taken  place  is  alone  to  be  adopted,'  and  *  who  has  not  completed 
his  fifth  year  is  alone  to  be  adopted,'-foanded  upon  the  KA1ik&  Pur&n&> 
that  is  wrong ;  because  some  say  the  passages  are  not  genuine,  as  they 
are  not  to  be  found  in  many  copies  of  the  K&lik&  Pur&n& ;  and  others  say 
that,  even  if  they  be  genuine,  the  first  three  shlokas  have  reference 
to  Asagotra  adoption ;  that,  therefore,  the  last  shloka  also  must  be 
taken  to  have  reference  to  the  same  subject ;  and  that  hence  the  rule 
does  not  apply  to  a  Sagotra  adoption  ;  and  they  lay  down  that  even 
a  married  (man)  may  be  adopted.  But  the  truth  is,  that  even  in  the 
case  of  Asagotras  a  general  prohibition  (or  non-recognition)  of  adop- 
tion after  the  Samskiras  ending  with  the  upan&yana  have  been  per- 
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It  has  indeed  been  said  that  there  is  not  in  strictness  any 
authority  for  the  adoption  of  a  boy  whose  munj  or  apaniyana 
has  been  performed,  (a)     And  also  that — 

"A  boy  (Brdhraan)  cannot  be  adopted  after  his  munj. 
The  form  of  adoption  gone  through  confers  no  right  of  heir- 
ship on  him.^'  (b) 

In  other  cases  the  S&stris  answered — 

'^A  boy  of  a  different  gotra  should  not  be  married  or  have 
been  invested  with  the  thread."  (c) 

"  A  boy  adopted  from  another  gotra  should  be  taken  before 
his  thread  investiture  and  marriage.  In  the  same  gotra  this 
is  not  essential.  In  the  former  case  the  adopted  acquires  no 
rights  of  inheritance.''  (d)  A  boy  whose  upaniyana  had  been 
performed  would  in  Madras  become  but  temporarily  attached 
to  the  adoptive  family,  (e)     In  Bombay  on    the  other  hand 

formed  is  not  possible  upon  the  strength  of  the  Pur&n&  passages,  be- 
cause the  authority  of  the  Vedas  to  overrule  contrary  passages  from 
the  Smritis  (and  Pur&n&s)  is  well  established  by  the  rule  of  commen- 
tators to  determine  the  relative  authority  of  texts,  and  the  above 
passages  of  the  Pur&n4  are  in  opposition  to  the  Bahvricha  Br&hmana. 
Thus  it  is  indisputable  that  the  expression  '  the  son  given  and  the 
rest'  includes  '  the  son  made  and  the  rest.'  Hence  it  follows  that  one 
on  whom  the  Samsk&ras  have  been  performed  in  his  natural  family  can- 
not become  a  self-given  son  either.  But  in  the  Brfthmana  it  is  plainly 
stated  that  Shunashepa  himself  became  the  son  of  Vishv&mitra,  and 
it  is  not  to  be  supposed  his  upan&yana  had  not  been  performed  ia  his 
natural  family." 

(«)  P.  Venkatesaiya  v.  M.  Venkata  Chdrlu  et  cd,  3  Mad.  H.  C.  R.  28. 

(6)  MS.  1751.    See  above,  pp..  8»8,  899. 

(c)  MS.  1616.  The  question  was  as  to  son  of  father's  brother's 
daughter's  son,  who  would  be  unfit  for  adoption  on  account  of  his 
mother's  consanguinity  with  the  adoptive  father  according  to  the 
stricter  rules  as  to  the  prohibited  degrees.    See  above,  p.  987. 

id)  MS.  1615. 

(e)  P.  Venkatesaiya  v.  M.  Venkata  Chdrlu,  3  Mad.  H.  C.  R.  28;  1  Str. 
H.  L.  88,  89,  90.  The  anitya  datta,  whose  son  returns  to  the  family 
of  the  father's  original  gotra  is  nowhere  recognized  by  the  Bombay 
S&stris,  see  above,  p.  899. 
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the  adoption  by  a  Brahman  of  a  boy  of  a  different  gotra,  whose 
mnnj  had  been  performed,  was  pronounced  quite  legal  and 
efiBctual;  (a)and  a  similar  answer  was  grounded  on  an  in- 
stance of  such  an  adoption  said  to  be  given  in  the  Veda,  (b) 

In  Lakahmappa  v.  Ramava  (c)  It  is  laid  down  by  Nana- 
bhaiHaridas,  J._,  consistently  with  the  replies  just  quoted,  that 
the  performance  of  the  chudakarana  (d)  and  the  upan&yana(<s) 
in  the  family  of  his  birth  does  not  disqualify  even  a  Br&hman 
for  adoption,  as  the  effect  of  these  ceremonies  may  be 
annulled. 

In  Bengal  the  adoption  of  a  boy,  eight  years  old,  was 
held  to  prevail  over  a  daughter's  claim  to  inheritance,  the  boy 
not  having  been  initiated  in  the  natural  father's  family.  ( / ) 
But  a  contrary  rule  would  prevail  where  even  the  chAda  had 
been  performed. 

The  father  of  a  boy  after  agreeing  to  give  him  in  adop- 
tion performed  his  tonsure  under  his  own  family  name. 
Afterwards  the  adoption  was  carried  out  and  the  homani 
performed.  The  Pandit  pronounced  such  an  adoption 
invalid,  (g) 

4.  9.— FITNESS  FOR  ADOPTION-AS  AFFECTED  BY 
MARRIAGE. 
Strange  (h)  gives  marriage  in  the  fourth  class  as  a  cere- 
mony after  which   adoption  becomes   impossible.     This   is 

(a)  MS.  1719. 

(h)  MS.  1717.  The  reference  is  to  the  story  of  Sanahsepa  (above, 
p.  896)  on  which  the  Saipsk&rakauBttibha  founds  the  doctrine  here 
followed  by  the  ^dstri. 

(c)  12  Bom.  H.  C.  R.  at  p.  370. 

(d)  Tonsure, 
(d)  Investitare. 

(/)  KeerutNuraeny.  Musst.  BhoUnaree,  1  C.S.  D.  A.  R.  161 ;  Sreene- 
vaesien  v.  Saahyummal,  M.  S.  D.  A.  Dec.  1869,  p.  118 ;  see  I  Str.  H.  Jj, 
89.90. 

ig)  2  Macn.  H.  L.  181. 

(A)  1  Str.  H.  L.  91. 
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confirmed  by  a  Madras  S&stri,  (a)  and  the  same  appears  to 
have  been  the  opinion  of  Jaganndtha.  (6) 

"  The  Poona  Stetris  do  not  however  recogniae  the  necessity 
that  adoption  should  precede  munj  and  marriage.  The 
passage  so  interpreting  the  law  is  said  by  the  author  of  the 
Mayftkha  to  be  an  interpolation."  (c)  It  is  only  the  question 
of  marriage  that  could  be  raised  in  the  majority  of  cases,  as 
for  S(idras  there  is  no  other  (initiatory)  ceremony  but 
marriage,  {d)     Thus  it  was  answered : — 

"  The  son  of  a  sister-in-law  may  be  adopted  by  a  Brih- 
man.  But  a  married  man  of  the  same  gotra  only  can  be 
adopted."  (e) 

This  condition  being  satisfied  the  adoption  of  a  married 
man  is  admissible,  though  of  the  mature  age  of  45  years, 
and  though  he  has  a  family,  and  his  natural  father  prohibited 
adoption.  (/) 

(a)  2  Str.  H.  L.  87. 

(6)  Coleb.   Dig.  Bk.   V.  T.  183.  273  Comm.     "  The  investittire 

and  other  ceremonies concern  men  of  the  twice-born 

classes :  marriage  is  the  only  sacrament  for  a  man  of  the  serrile 
class. "  Coleb.  Dig.  Bk.  V.  T.  121  Comm.  **  A  man  of  the  servile 
class  universally  obtains  marriage  as  his  only  sacrament  (Samskara)" 
lb.  T.  122. 

(c)  Steele,  L.  C.  44.    See  above,  p.  929. 

(d)  Sy.  Joymony  Dossee  v.  Sy.  Sibo$oondry  Dossee,  I  Fult.  75. 

(e)  MSS.  1642, 1643. 

(/)  Sree  Brljbhookwnjee  Maharaj  v.  Sree  GoholooUaqjee  Mahang, 
1  Borr.  181,  202  (2nd  Edn.) ;  Lakshmappa  v.  Ramava  et  al,  12  Bom.  H. 
C.  R.  364 ;  Vyav.  May.  Chap.  IV.  Sec.  V.  19.  The  S&stris  in  reply  to  s 
question  put  to  them  said  : — In  the  commencement  of  the  Shastr  it  is 
written,  A  woman  who  has  lost  her  husband  must  obtain  the  sanction 
of  her  father  previous  to  adopting  a  son,  and  if  she  have  no  father 
then  that  of  the  caste.  Again  it  is  written,  that  a  woman  who  tat 
reached  years  of  discretion  may  of  herself  perform  religious  duties- 
So  she  may  adopt  a  son  without  permission,  if  none  of  the  caste  are 
at  the  time  to  be  found.  It  is  also  stated  that  a  boy  nnder  five 
years  of  age  should  be  adopted  in  order  that  he  may  be  broaght  ap  in 
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The  more  recent  decisions  also  say  that  the  adoption  of  a 
married  boy  is  admissible^  if  he  is  a  sagotra^  though  he  has 
children,  amongst  ^Adras.  (a)  And  generally  it  may  be  said 
that  by  the  law  of  Bombay  the  adoption  of  a  married  Sfldra 
is  not  invalid,  (6)  as  in  Lahshmappa  v.  Ramavay  (c)  it  is 
ruled  that  a  married  sagotra  may  be  adopted,  sagotra  mean- 
ing one  in  a  relation  of  natural  propinquity. 

Whether  upanayana  and  marriage  in  the  natural  family 
are  a  bar  to  adoption  in  another  family  among  Brdhmans, 
was  a  question  raised  in  the  case  referred  to  below,  {d) 
The  Court  refused  to  consider  it,  holding  the  defendant 
bound  by  estoppel  from  disputing  the  adoption  as  he  had 
taken  part  in  the  ceremony.  Elsewhere  than  in  the  Bombay 
Presidency  a  married  man  does  not  seem  to  be  eligible  for 
adoption,  even  amongst  the  lower  castes.  Thus  in  Bengal 
the  adoption  of  a  SAdra,  if  otherwise  eligible,  is  permissible 
at  any  age  prior  to  marriage,  (e)  not  after  it. 


the  religiouB  tenets  of  his  adoptive  father.  This  relates  to  cases  where 
no  relationship  subsists,  but  when  a  relation  is  to  be  adopted,  no 
obstacle  exists  on  account  of  his  being  of  mature  age,  married,  and 
having  a  family,  provided  he  possess  common  ability,  and  is  be- 
loved bf  the  person  who  adopts  him.  However,  if  the  father  of  the 
person  to  be  adopted  be  seriously  averse  to  it,  declaring  that  his  son 
shall  not  be  given  in  adoption,  the  ceremony  cannot  be  performed* 
since  the  Shastr  ordains  that  the  free  consent  of  the  father  is  neces- 
sary to  the  adoption  of  his  son  by  another  person. 

(a)  Naihaji  v.  Hari,  8  Bom.  H.  C.  R.  67  A.  C.  J.;  Lakskmappa  v. 
Eamava,  Bom.  H.  C.  J.  F.  for  1875,  p.  394  ;  Vyav.  May.  Chap.  IV. 
Sec.  V.  19. 

(6)  Lakshmappa  v.  Ramava,  Bom.  H.  C.  J.  F.  for  1875,  p.  394; 
Mhalsabai  v.  Vithoba  Khandappa,  7  Bom.  H.  C.  K  Appx.  xxvi. 

(c)  12  Bom.  H.  C.  R.  at  pp.  372,  373. 

(d)  Saddshiv  Moreshwar  v.  Ilarl  Mareshwar,  11  Bom.  H.  C.  R.  190. 

(e)  Ry.  Nitradaye  v.  Bholanath  Doss,  Beng.  S.  D.  A.  R.  1853,  p.  553. 
131     H 
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In  Madras  too  the  adoption  of  a  married  boy  is  illegal,  (a) 
It  is  illegal  though  the  adopted  is  a  SAdra  (28  years  old.)  (6) 


4.  11.— FITNESS  FOR  ADOPTION— PLACE  IN  CASTE  OF 

THE  ADOPTED  SON. 
According  to  the  customary  law  of  the  Dekhan  exclusion 
from  caste  annuls  an  adoption,  (c)  It  must  a  fortiori  pre- 
vent it,  as  no  benej&t,  or  at  least  not  the  benefit  chiefly  re- 
garded, can  be  had  from  an  outcaste  son. 


5.— FITNESS  FOR  ADOPTION— IN  CASE  OF  ANOMALOUS 
ADOPTIONS. 
In  the  case  of  an  adoption  anomalous,  as  made  by  a  mother 
instead  of  a  widow,  if  such  an  adoption  can  be  allowed,  no 
variance,  so  far  as  is  known,  arises  in  the  choice  of  the  boy 
to  be  adopted.  The  dvy&mushydyana  has  been  considered 
under  the  head  of  an  "  Only  son'^  and  of  "  Eelation  through 
the  natural  father/^  {d)  As  the  connexion  of  a  dvyimush- 
yayana  with  his  own  family  is  not  severed  there  is  no 
fulness  of  the  filial  relation  between  him  and  his  quasi-adop- 
tive father ;  consequently  the  restrictions  arising  from  ideal 
physical  relations  between  the  adoptive  parents  and  the 
real  ones  do  not  apply  to  this  case.  In  practice,  however,  the 
adoption  of  a  sister's  or  a  daughter's  son  as  a  dvy^mushyS- 
yana  is  not  known  to  occur.  Where  the  adoption  is  allowed 
at  all  it  is  allowed  in  the  fullest  sense,  (e) 

We  have  above  seen  one  instance  (/)  in  which  a  reminis- 
cence of  the  ancient  institution  of  the  putrikd  putra  seems 

(a)  By.  SeviKjamy  Nachiar  v.  Heranlah  Gurhah,  1  M.  S.  D.  A,  B.  101. 
{h)  Vvrakumara  Servaiv.  Gopdu  Servait  M.  S.  D.  A.  R.  1861,  p.  147. 
(c)  Steele,  L.  C.  185;  comp.  above,  pp.  944,  946. 
id)  See  pp.  897  ss,  1023,  1040. 
(<•)  Above,  p.  887. 
(/)  p.  1030. 
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to  have  been  preserved  in  practice  though  opposed  to  the 
law  of  to-day.  (a)  In  such  a  case  should  the  practice  be 
authorized  by  caste  custom,  there  can  be  no  room  for  choice 
of  the  son.  (b) 

According  to  usage  in  Malabar,  adoption  is  necessary 
among  the  Chetty  caste,  to  constitute  the  sons  of  daughters 
lawful  heirs  on  failure  of  sons,  (c) 


6.— FITNESS  FOR  ADOPTION— IN  CASE  OF  QUASI- 
ADOPTIONS. 

As  the  kritrima  form  of  adoption  (d)  is  not  recognized  in 
Bombay  no  extended  notice  of  it  is  called  for  in  the  present 
connexion.  No  restriction  seems  to  be  placed  on  the 
choice  of  the  son  (e)  adopted  by  a  man  or  a  woman.  Ho 
must  expressly  consent  to  the  adoption,  and  he  contracts  no 
family  relation  with  the  cognates  of  the  adoptive  father  or 
mother.  (/)  This  is  adoption  with  all  the  original  signi- 
ficance taken  out  if  it,  as  in  the  last  stages  of  the  Roman  law, 
or  rather  perhaps  an  inartistic  inclusion  within  the  law  of 
adoption  of  an  aboriginal  local  custom  which  could  not  be 
moulded  exactly  to  the  Brihminical  scheme,  (g) 


{a)  Above,  pp.  877,  886. 

{b)  The  putrikd  putra  who  in  some  lists  (Y&jnavalkya,  Devala) 
stands  second,  has  no  place  in  Manu's  list.  This  some  explain  by  say- 
ing that  he  stands  on  exactly  the  same  footing  as  an  aurasa.  By  a 
laxity  of  expression  the  daughter  herself  might  be  called  putrik& 
patra,  and  being  appointed  by  her  father  might  perform  his  obsecjuies. 
Suth.  in  2  Str.  H.  L.  199.    See  above,  pp.  877,  885,  888, 894. 

(c)  1  Mad.  S.  D.  A.  R.  167. 

{d)  See  above,  p.  894. 

(e)  Ooman  Butt  v.  Kunhia  Singh,  3  0.  S.  D.  A.  R.  144,  is  discre- 
dited by  the  observations  in  Srimati  Uma  Deyi*8  case,  L.  B.  5  I.  A.  at 
pp.  51,  52. 

(/)  1  Macn.  H.  L.  75,  76.  Hence  the  adoption  of  an  only  son  gene- 
rally disallowed  is  lawful  where  the  kritima  adoption  is  recognized. 
Mu88i,  Tikdey  v.  Lalla  Hurylal,  C.  W.  R.  Sp.  No.  p.  133. 

(g)  See  above,  pp.  155,  869,  8/9  Note  (e),  888. 
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In  the  natural  adoptions  in  use  amongst  the  tribes  in 
Gujarilth  (^)  which  from  the  orthodox  HindA  stand-point 
mast  be  regarded  as  mere  qaasi-adoptions^  no  restriction  is 
known  to  exist  on  the  choice  of  the  boy.  Nor  is  it  known 
that  a  girl  is  recognized  as  a  fit  subject  for  adoption.(6)  The 
son  of  a  near  relative,  male  or  female^  is  taken  as  the  foster 
son  (pcdak  putra)  with  such  doubtful  rights  as  have  alrea47 
been  described. 

The  adoption  of  her  own  brother's  daughter  by  a  widow, 
governed  by  the  Mit&ksharft,  can  be  regarded  only  as  an 
adoption  in  the  popular  not  in  the  legal  sense,  (c) 

A  man  cannot  be  adopted  into  a  family  governed  by 
Alya  Santdna  law.  [d) 

"  Adoption  amongst  Kalav&ntins  is  to  be  governed  entirely 
by  the  custom  of  the  class.  The  odstra  gives  no  rules.''  (e) 
So  far  as  an  adoption  can  be  recognized  at  all  it  seems  to  be 
a  matter  of  the  freest  choice,  as  in  the  following  case : — 

A  dancing  woman  brought  up  a  son  of  her  servant  as  her 
own.  On  her  death  his  daughter  was  put  into  her  place  to 
draw  the  temple  allowance.  The  S^tri  declared  the  foster 
son  heir  by  caste  custom^  not  his  daughter,  (f) 

(a)  Above,  p.  925. 

(6)  A  foster-daughter  is  mentioned  above,  p.  464  Q.  1 ;  but  she  is 
not  recognized  as  a  subject  of  any  right  of  inheritance.  The  Guja- 
r&th  castes  who  admit  a  foster-son  do  not^allow  him  to  be  replaced 
by  a  daughter. 

(c)  Musst.  Thdkoor  DayJhee  v.  Rai  Balack  Ram,  10  C  W.  R.  3  P.  C. 
See  above,  p.  933. 

{d)  Munda  Chetty  v.  Timmaju  Hensu,  1  Mad.  H.  0.  R.  381  Note. 

(e)  The  casef  was  one  of  a  sister's  son's  son  adopted  by  a  Ealav&ntiii. 
MS.  1651.  As  to  the  p&lak  kanya  of  a  dancer,  see  above,  pp.  925, 1015. 

(/)  MS,  1707. 
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SECTION  V. 

THE  CAPACITY  TO  GIVE  IN  ADOPTION  AND  THE 

CIECUMSTANCES  UNDER  WHICH  IT  MAY  BE 

EXERCISED. 

THE  CAPACITY  LIMITED  TO  THE  PARENTS. 

It  is  plain  that  from  the  religious  point  of  view  the  gift 
of  a  son  in  adoption  ought  not  to  be  made  without  the  con- 
currence of  both  his  natural  parents,  (a)  Besides  his  first  duty 
to  his  father,  the  son  owes  ceremonial  services  to  his  mother 
and  her  father,  (b)  Even  a  step-mother  shares  the  benefit 
of  his  sacrifices.  In  the  sphere  of  positive  law  the  natural 
connexion  between  the  mother  and  her  son  has  not  been 
able  to  contend  against  the  authority  of  the  husband  and 
father.  The  sources  of  the  HindA  law  give,  in  some  places, 
a  rather  uncertain  sound,  but  the  general  result  is  that  the 
mother  has  no  real  control  over  a  proposed  gift  by  her  hus- 
band, and  can  herself  act  alone  in  giving  away  a  son  during 
her  husband^s  life  only  on  a  real  or  assumed  permission  from 
him.  This  will  be  evident  from  the  following  examination 
of  the  authorities. 

It  will  be  seen  too  that  the  capacity  of  the  widow  to  give 
in  adoption  without  an  authority  from  her  husband  is  more 
generally  recognized  than  her  capacity  to  take  in  adoption, 
though  even  in  giving  she  has  not  an  unlimited  right.  The 
principal  text  is  in  Yasishtha,  but  with  slight  variances  it  is 
found  in  other  Smritis. 

^'  The  father  and  mother  may  give,  sell,  or  abandon  their 
son.  But  an  only  son  is  not  to  be  given  or  received,  as  he 
must  continue  the  line  of  his  ancestors.     And  a  woman  shall 

(a)  Above,  p.  910.    Datt.  Mtm.  Sec.  IV.  14, 15. 

ib)  The  sabordinate  character  of  the  ^rSddhas  celebrated  for  a 
mother  and  her  ancestors  may  be  seen  from  the  discnssion.  Datt. 
Chand.  I.  24.    See  also  Datt.  Mtm.  II.  72,  Note. 
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neither  give  nor  receive  a  son  except  with  her  husband's 
permission/' — Vasishtha  XV.,  2 — 5.  (a) 

TheDattaka  Mlmdmsasays : — '^The  capacity  to  give  consists 
in  having  a  plurality  of  sons,  and  the  assent  of  the  wife'*  and 
so  forth.  (&)  But  the  most  perfect  gift,  from  the  religious 
point  of  view,  must  here  have  been  intended,  not  one  legally 
sufficient.  At  another  place  in  the  same  work  (c)  it  ia  laid 
down  that  '^  the  husband  singly  even,  and  independent  of 
his  wife,  is  competent  to  give  a  son,  for  in  the  two  passages 
cited  (d)  the  father  is  mentioned  singly  and  unassociated 
with  the  mother.''  The  reason  rests  in  part  on  a  gramma- 
tical subtlety  which  it  is  hard  to  appreciate,  both  father  and 
mother  being  mentioned  apparently  without  any  intention  to 
assign  a  superiority  to  either;  (e)  but  reliance  is  placed  also  on 
the  greater  part  of  a  father  in  his  son,  (/)  and  on  the  goner- 
ally  subordinate  place  of  the  wife.  Whatever  may  be  thought 
of  the  reasoning  the  conclusion  is  perfectly  clear.  The 
Dattaka  Mimamsa  however  allows  the  gift  as  it  allows  the 
acceptance  of  a  son  by  a  wife  under  a  delegation  fi'om  her 
husband  still  living,  (g)  When  he  is  dead  his  authority  or 
asseut  can  no  longer  bo  had,  and  an  adoption  is  impossible, 
but  the  widow  may  give  away  her  son  under  the  authority 


{a)  Amongst  the  Saxons  the  right  of  a  father  to  sell  his  children  was 
recognized,  and  it  continued  for  some  time  after  they  had  embraced 
Christianity. — Kemble's  Saxons  in  England,  vol.  I.  p.  1. 

The  passsges  in  the  Smritis  coupling  gift  with  sale  and  limiting 
both  to  a  time  of  distress  point  back  to  a  stage  at  which  the  doctrine 
of  adoption  had  not  been  developed  to  anything  like  the  extent  which 
now  makes  it  so  important.  See  above,  p.  876 ;  Coleb.  Dig.  Bk.  II. 
Ch.  IV.  T.  7. 

(b)  Sec.  V.  14. 

(c)  Sec.  IV.  13. 

{d)  i.e.  Manu  IX.  168;  Y&jBavalkya  H.  130. 

(e)  Vasishtha  does  subordinate  the  mother  as  shown  above. 

(/)  Above,  p.  885. 

(g)  Datt.  Mim.  Sec.  I.  16,  17,  18. 
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of  the  Smriti,  which  says :  "  The  father  or  the  mother  (both) 
may  give/'  (a)  While  the  husbaad  is  alive  she  mast  not 
give  without  his  assent ;  when  he  is  dead  she  may  use  her 
discretion  in  the  exigencies  which  would  warrant  a  gift  by 
the  father. 

The  Dattaka  Chandrika,  after  quoting  Manu  and  Atri  to 
the  effect  that  a  man  destitute  of  male  offspring  may  adopt  a 
son,  (6)  cites  the  familiar  text  of  Vasishtha,  "  Let  not  a  wo- 
man either  give  or  receive  a  son  in  adoption  unless  with  the 
assent  of  her  husband.'^  (c)  Hence  he  gathers  that  with 
this  assent  a  woman  may  adopt.  The  case  of  adoption  by 
a  widow  is  not  specifically  dealt  with,  but  a  woman  may  give 
in  adoption  "  with  her  husband^s  sanction  if  he  be  alive,  or 
even  without  it  if  he  be  dead,  or  have  emigrated  or  entered 
a  religious  order /^  {d)  The  author  construes  the  passage 
of  Ydjnavalkya  in  its  natural  sense  as  giving  authority  to 
father  and  mother  alike,  (e)  a  construction  which  obviously 
involves  the  competence  of  a  widow  to  adopt  also  without 
special  authority  for  the  purpose  from  her  deceased  husband. 

The  Mitakshara  limits  the  mother's  authority  to  give 
thus:— (/) 

"  He  who  is  given  by  his  mother  with  her  husband's  con- 
sent, while  her  husband  is  absent  or  after  her  husband's 
decease,  or  who  is  given  by  his  father,  or  by  both,  being  of 
the  same  class  with  the  person  to  whom  he  is  given,  becomes 
his  given  son  (dattaka).  So  Manu  declares."  Balambhat's 
commentary  adds  "  incapable  ''  to  *^  absent,"  and  ^^  without 
his  assent ''  to  *^  decease,''  conformably  to  a  general  tendency 
to  favour  females  found  in  this  author.     If  the  mother  is 


(a)  Datt.  Mim.  Sec.  IV.  10,  11,  12. 
(6)  Sec.  I.  3. 

(c)  Sec.  I.  7. 

(d)  Sec.  I.  31. 
{e)  Sec.  I.  :52. 

(/)  Mit.  Chap.  I.  8ec.  XI.  para.  9. 
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present  her  assent  is  deemed  as  necessary  it  would  seem  as 
the  father's,  (a)  Caste  custom,  however,  though  it  re- 
cognizes the  mother's  assent  as  desirable,  does  not  regard  it 
as  indispensable,  {b) 

The  Vyavahdra  Maydkha,  (c)  referring  to  Manu,  says  that 
where  both  parents  are  alive  the  gift  ought  to  be  made  by 
both,  if  the  father  be  dead  by  the  mother,  if  the  mother  be 
even  absent  by  the  father.  The  ceremonial  prescribed  in 
the  same  work  (d)  presupposes  that  the  giver  and  receiver  are 
both  males.  Vasishtha  however  is  quoted  as  authorizing  a 
woman's  gift  or  acceptance  of  a  son  with  the  assent  of  her 
husband,  (e)  and  the  necessity  of  assent  being  limited  by 
inference  to  the  woman  under  coverture,  it  is  said  that  the 
widow's  authority  is  unrestricted.  {/)  The  author  had  the 
taking  of  a  boy  in  adoption  more  immediately  in  view,  (g) 
but  his  argument  applies  with  at  least  equal  force  to  giving. 

The  Viramitrodaya  {h)  says  the  mother  may  give  with  her 
husband's  assent,  the  father  on  his  own  authority.  It  relies, 
like  the  other  treatises,  on  Vasishtha,  and  maintains,  con- 
trary to  the  Dattaka  Mimamsa  and  other  works,  not  only  that 
the  assent  of  a  living  husband  is  unnecessary,  but  that  no 
assent  at  all  is  necessary  for  a  widow  adopting.  As  to  the 
giving  of  a  son  the  Viramitrodaya  is  not  explicit,  and  the 
reason  given  for  allowing  an  adoption  without  the  husband's 
assent,  that  otherwise  his  spiritual  interest  may  suffer,  does 
not  apply  to  the  gift  of  a  son.     When  however  there  is  no 

(a)  See  Colebrooke's  Note,  ad  loc 
{b)  Steele,  L.  C.  183. 

(c)  Chap.  IV.  Sec.  V.  para.  1. 

(d)  Para.  8,  37  ss. 
M  Para.  16. 
(/)Para.l8. 

(/;)  See  para.  36. 
(/i)  Transl.  p.  115 
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danger  to  these  the  widow's  authority  tp  give  seems  to  be 
placed  on  the  same  level  as  her  power  to  take :  it  is  subject 
only  in  case  of  her  dependence  to  the  approval  of  the  near 
relatives* 

Questions  relating  to  the  capacity  to  give  in  adoption  have 
naturally  been  far  less  frequent  than  those  relating  to  the 
power  to  adopt.  By  a  gift  in  adoption  no  one  in  the  family 
of  the  child  given  loses  any  thing,  while  the  introduction  of 
a  child  often  takes  away  a  succession  or  an  estate  from  him 
who  holds  or  expects  it.  The  following  responses  show  that 
a  gift  by  the  parents  is  essential  to  adoption  but  without 
drawing  any  distinction  amongst  the  several  cases  of  gift  by 
the  husband,  the  wife,  and  the  widow. 

*'  A  boy  cannot  be  given  in  adoption  by  any  one  except 
his  parents.''  (a) 

**  The  father  or  mother  shonld  give  a  boy  in  adoption."  (6) 

The  decisions  of  the  Courts  are  to  the  same  effect.     No  one 

but  the  natural  father  or  mother  can  give  in  adoption,  (c) 

The  grandfather  for  instance^  {d)  or  the  brother,  has  not  the 

requisite  authority,  (e) 

An  orphan  cannot  be  adopted  because  there  are  no  parents 
to  make  the  requisite  ceremonial  gift.  (/)  This  principle 
excludes  the  svyamdatta  or  self-given,  (g) 

(a)  MS.  1643. 

{b)  MS.  1675. 

(c)  Lakshmappa  v.  Bamaoa,  12  Bom.  H.  C  R.  at  p.  376,  and  cases 
there  quoted. 

(rf)  The  Collector  ofSurat  v.  Dhirnn^ji  Vaphbajh  10  Bom.  H.  C.  R. 
235. 

(e)  Basheitiappa  v.  ShivaUngappa,  10  Bom.  H.  C.  R.  at  pp.  271,272- 

(/)  Baivantrao  v.  Bayabai,  6  Bom.  H.  C.  R.  83  0.  C.  J. ;  Basheitiap- 
pa v.  Shivalingappa,  10  Bom.  H.  C  R.  268. 

(g)  8oVeerapermalT.NarainPUlap,2  Mad.    H.  C.  R.   129  ;  »nd 
MtUtnsawmy  Naidu  v.  LutchmecdcvumiHa,  M.  S.  D.  A.  R.  Dec.  18o2» 
p.  96. 
135  H 
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CAPACITY  TO  GIVE  IN  ADOPTION. 
A.--GIFT  BY  THE  FATHER. 
A.  1.— FATHER'S  PERSONAL  COMPETENCE, 
leper,  according  to  a  Bengal  case,  can  give  his  son  in 
tion  (a)  unless  perhaps  he  has  the  disease  in  a  severe 
lisabling  form.     Leprosy,  as  it  disqualifies  for  the  per- 
ince  of  religious  acts,  (6)  might,  on  that  account,  be 
amongst  the  higher  castes  to  prevent  the  gift  by  a 
r  afflicted  with  it.     The  son  in  fact  takes  the  place  of  a 
r  thus  disqualified  in  a  HindA  family.     In  Bombay  the 
if  made  at  all,  would  probably  bo  made  by  the  wife  with 
Bsent  of  relations,  (c) 


2.-CIRCUMSTANCES   IN  WHICH  THE  GIFT  MAY 

BE  MADE, 
e  Dattaka  Mimanisa  quotes  Manu  and  Katyayana  to 
)  that  a  gift  of  a  son  may  bo  made  only  in  a  season  of 
jss.  (d)  In  famine  a  son  may  be  given  or  even  sold,  and 
tress  of  necessity  justifies  a  widow  in  thus  parting 
her  son.  (e)  Tho  author  gives  a  strained  interpretation 
3  passage  by  making  it  refer  to  the  distress  of  him  who 
10  son,  ( /)  but  he  cannot  but  accept  the  natural 
.  (g)  The  Mitakshara  says  the  condition  relates  to 
;iver  not  to  tho  taker,  {h)  The  Vyavahara  MayAkha  (i) 

Amend  Mohun  v.  Gobind  Chumlevy  "VV.  R.  1864,  p.  173. 

See    above,   pp.  576,   579,585;  Viram.  Transl.  256;    Vyav. 

::Jhap.  IV.  Sec.  XL  para.  10;  DayaBhaga  Chap.  IV.  paras.  4, 18; 

;hap.  II.  Sec.  X.  para.  10. 

See  Steele,  L.  C  182 ;  Mit.  Chap.  I.  Sec.  XL  para.  9  Note. 

Sec.  I.  7.     The  original  passage  of  Manu.  (IX.  168)  is  quoted. 

I.  2  Bom.  at  p.  380 ;  Katyayana  at  Coleb.  Dig.  Bk.  ILChap.IV. 

,7. 

Sec.  IV.  12. 

Datt.  Mim,  Sec.  IV.  21. 

Datt.  Mim.  Sec.  I.  8;  Sec.  IV.  18,  19. 

Chap.  1.  Sec.  XL  para.  10. 

Chap.  IV.-  Sec   V.  para.  2.    Sec  above,  p.  10t6. 
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finds  fault  with  this  doctrine  of  Vijfianesvara  and  contends 
that  where  the  gift  has  not  been  justified  by  need,  the  desired 
religious  state  has  not  been  induced  by  the  form  of  adoption. 
This  seems  a  rather  cavilling  objection ;  it  is,  at  any  rate,  not 
one  of  any  practical  importance  in  the  law.  A  gift  made 
by  a  competent  parent  is  universally  admitted  to  be  effectual, 
whether  made  under  the  pressure  of  want  or  not.  Very  few 
adoptions  are  made  from  pauper  families,  and  the  gifts  or 
sales  made  during  famine  are  not  usually  attended  with 
any  ceremonies  of  adoption. 

A  Sdstri  says — "  Parents  in  indigent  circumstances  may 
give  a  son  in  adoption''  (a)  but  no  instance  occurs  of  a  gift 
pronounced  invalid  through  want  of  a  poverty  qualification. 


A.  3.— QUALIFICATIONS  OF  THE  POWER. 
The  free  consent  of  the  mother  is  said  to  be  necessary  if 
she  is  living  with  her  husband,  (b)  but  "  desirable"  would  be 
the  proper  word  (c)  save  in  a  quite  exceptional  instance. 
The  restrictions  arising  from  the  condition  of  the  boy  as  an 
only  son  or  an  eldest  son  have  been  discussed  in  the  pre- 
vious Section.  The  only  substantial  qualification  of  the 
parents^  power  arises  in  the  case  of  a  boy  sufficiently  old  to 
have  intelligence  and  a  will  of  his  own.  The  assent  of  such 
a  boy  (or  man)  is  necessary,  (d)  Without  it  the  desired  adap- 
tation of  character  (e)  is  not  in  such  a  case  to  be  hoped  for, 
and  the  son  is  not  a  mere  chattel.  (/)  His  assent  may  be 
safely  inferred  from  his  going  through  the  ceremonies. 

(a)  MS.  1683,  but  the  condition  is  a  purely  moral  one,  and  one  that 
i8  very  lightly  regarded. 
(6)  Steele,  L.  0.  45. 

(c)  Steele,  L.  0.  183,  385. 

(d)  Steele,  L.  C.  386. 

(e)  Above,  p.  928. 

{/)  See  above,  pp.  930—932 ;  Vayv.  May.  Chap.  IV.  Sec.  I.  para.  11 ; 
Chap.  IX.  para.  2.  The  limitation  of  the  right  of  disposal  over  children 
to  the  parents  originated  no  doubt  in  religious  feeling,  but  it  has  pro- 
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Relatives  should  be  informed  of  an  intended  gift  in  adop- 
tion, but  their  consent  and  the  consent  of  the  caste  are 
desirable  rather  than  necessary.  It  is  most  nearly  essential, 
where,  owing  to  the  refusal  of  near  relatives  to  give  a  son,  it 
becomes  necessary  to  have  recourse  to  distant  connexions  or 
to  strangers,  (a) 

The  Poona  castes  seem  to  have  thought,  when  questioned 
by  Mr.  Steele,  that  the  consent  of  the  Government  was  ne- 
cessary in  the  case  of  Sarinjamd4rs  and  the  like,  not  only  to 
an.  adoption,  but  to  the  particular  choice  made  in  each  in- 
stance* (b) 

B.— GIFT  BY  THE  MOTHER. 

B.  1.— AS  A  WIFE— BY  EXPRESS  PERMISSION  OP  TH8 
HUSBAND. 

The  Dattaka  Kaustubha  prohilMts  the  giving  equally 
with  the  receiving  of  a  son  in  adoption  by  a  wife  without 
her  husband's  permission,  (c) 

The  express  permission  of  her  husband  is  necessary  to 
validate  a  gift  in  adoption  by  a  wife  of  their  son,  though  the 
Srariti  Chandrika  is  not  to  be  construed  as  placing  adoption 
and  giving  in  adoption  by  a  wife  on  the  same  level,  (d) 

bably  been  maintained  in  a  measure  at  least  by  a  sense  of  its  being 
a  necessary  safeguard  for  the  children.  Their  interests  were  least 
likely  to  be  sacrificed  by  their  parents.  The  removal  of  the  child 
from  the  class  of  mere  chattels  is  imp>ortant  with  respect  to  the 
illegality  of  giving  in  adoption  subject  to  terms  injurious  to  the 
child  as  a  son  in  the  family  of  adoption.  Such  terms  the  Sastris 
have  in  some  instances  pronounced  void»  as  will  be  seen  in  the  next 
Section. 

(a)  Steele,  L.  C.  183. 
{b)  Steele,  L.  0.  182. 

(c)  Leaf  44,  p.  1, 1.  6  (Bom.  Shak^  178:?). 

(d)  Narayeri  v.  Nana,  7  Bom.  H.  C.  R.  153,  162,  167,  172  ;  LaM- 
mafpa  y.  Bamava,  12  Bom.  H.  C.  R.  at  pp.  «^,  397. 
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B.  1.  2.— WITH  IMPLIED  ASSENT  OF  THE    HUSBAND. 

An  express  permission  does  not  seem  absolutely  neces- 
sary. The  law  was  stated  thus.  A  wife  is  not  competent 
to  give  her  son  in  adoption  against  the  will  of  her  husband, 
expressed  or  implied,  or  gathered  from  the  circumstances  of 
the  case,  (a) 

It  was  held  also  that  where  the  natural  father  permitted 
the  adoption  of  his  boy  under  certain  conditions,  one  of 
-which  was  imposed  in  consequence  of  a  mistake  as  to  the 
necessity  of  an  assent  of  Government  to  an  adoption,  non- 
fulfilment  of  the  coudition  rendered  the  adoption  invalid.  (6) 

When  the  father  is  insane  and  unable  to  give  his  consent, 
the  mother  alone  can  give  her  son  in  adoption,  (c) 


B.  2  —GIFT  BY  THE  MOTHEBr-AS  A  WIDOW. 

Jagann&tha  says,  a  gift  by  the  mother  alone  is  void ;  by 
the  father  alone  vaUd,  though  religiously  defective,  {d)  After 
the  death  of  one  of  the  parents  he  regards  the  father^s 
power  as  complete,  but  the  mother^s  as  dependent  on  autho- 
rity given  by  her  husband,  {e)  which  will  also  validate  a 
gift  by  a  wife.  {/)  He  is  thus  less  liberal  to  the  widow  than 
the  authorities  quoted  in  the  beginning  of  this  Section.  It 
would  seem  that  the  true  view  is  that  of  a  joint  interest 
in  the  son  with  a  discretional  power  of  acting  in  the  widow 
after  her  husband^s  death,  except  in  cases  plainly  injurious 
to  his  spiritual  welfare  or  opposed  to  his  known  wishes. 

(a)  Bangiibai  v.  Bhagirthibai,  1.  L.  R.  2  Bom.  377;  Lctkshmappa  v. 
Bamava,  12  Bom.  H.  C  R.  at  p.  397. 

.  (6)  I.  L.  R.  2  Bom.  at  p.  383. 

(c)  Huroaoondree  Dossee  v.   Chundermoney  Dossey,  Sev.    R.    938. 
See  above,  Sub-sec.  A.  1. 

(d)  Coleb.  Dig,  Bk.  V.  T.  273,  274  Com. 
(0  lb,  T.  275,  Coram. 

if)  Ibid. 
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The  Nirnaya  Sindhu,  (a)  quoting  from  Vataa  and  Vjisa 
'*  The  son  given  by  the  father  or  the  mother  is  a  given  son" 
(dattrima)^  maintains  that  the  restrictions  on  the  mother's 
capacity,  either  to  give  or  to  take,  endure  only  while  the 
father  lives.  The  Smriti  is  obviously  a  much  more  direct 
authority  for  freedom  in  giving  than  in  taking.  **  The  Hindft 
law  clearly  points  to  the  mother  as  the  person  who  can  give 
in  adoption  when  the  natural  father  is  dead.''  (6) 

The  narrower  view  of  the  widow's  capacity  is  illustrated 
by  the  following  two  cases,  both  in  Bengal,  where  generally 
the  widow's  rights  are  most  restricted. 

Though  the  natural  father  consented  to  the  adoption  of  his 
boy,  he  not  having  lived  to  make  the  gift,  the  adoption,  it 
was  held,  could  not  be  made,  (c)  A  mother  indeed,  it  was 
said,  cannot  give  her  only  son  in  adoption  even  as  a  dvya- 
mushyayana  without  authority  previously  obtained  from  her 
deceased  husband,  (d) 

In  a  later  Bengal  case,  however,  it  was  said  that  the  assent 
of  the  father  to  the  gift  of  a  son  might  be  presumed  where 
no  dissent  had  been  expressed,  on  the  authority  of  the  Datt. 
Chandrika,  (<?)  though  this  did  not  extend  to  the  taking 
of  a  son  in  adoption.  (/) 

The  principle  of  the  widow's  dependence  has  been  brought 
to  bear  in  Madras  as  a  means  of  controlling  her  right  to 
give  in  adoption.     It  was  ruled  that  in  the  absence  of  con- 


(a)  Bom.  Edn.  Shak^  178t ;  Parichhoda  III.  fol.  9,  1,  U.  3,  4. 
(6)  The  Collector  of  Sural  v.  Dhirsingji  Vaghhaji,  10  Bom.  H.   C.  E. 
at  p.  237. 

(c)  Oourhullab  v.  Jtigermtpersaud  Hitter,  Macn.  Con.  H.  L.  217- 

(d)  Debee  Dial  ct  al  v.  mirhor  Singh,  4  0.  S.  D.  A.  R.  320.     llid 
being  the  only  son  was  material. 

(e)  Sec.  I.  paras.  31,  32. 

if)  Tarini  Charan  v.  Saroda  Sundan  Dasif  3  B.  L.  B.  145  A.  C.  J. ; 
S.  C.  11  C.  W.  R.  4G8. 
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sent  from  her  deceased  husband,  but  with  the  consent  of  his 
father,  brother,  &c.,  a  mother  may  give  her  younger  son  in 
adoption,  (a) 

In  Bombay  on  the  other  hand  a  Sdstri  said  that  ^*  when 
either  of  the  parents  has  given  a  son  by  pouring  water  on  the 
hands  the  gift  is  complete.  The  parents  need  not  consult 
their  relatives."  (b)  The  gift  in  the  particular  case  however 
had  been  made  by  the  father,  and  the  Sastri  did  not 
probably  contemplate  the  case  of  a  gift  by  the  mother 
without  the  consent  of  the  father.  Whore  a  father  has 
indicated  that  he  does  not  wish  his  son  to  be  given  in 
adoption,  his  widow  has  not  authority  to  make  the  gift.  In 
any  case  in  which  he  may  probably  have  desired  the  reten- 
tion of  the  son  the  gift  is  invalid  if  made  without  an  express 
authority  from  him.  Such  authority  is  specially  necessary 
where  the  gift  will  leave  the  deceased  father  spiritually 
destitute,  (c) 

Even  amongst  the  Lingilyats,  though  they  are  SAdras,  {d) 
permission  will  not  bo  presumed  for  a  widow  to  giveaway  an 
only  son  or  an  eldest  son  in  adoption,  (e)  Where  a  mother, 
however,in  pursuance  of  the  promise  of  her  deceased  husband, 
allowed  her  son  to  be  adopted,  but  did  not  herself  (being  ill), 
attend  at  the  adoption  ceremonies  to  give  him  in  adoption, 
but  commissioned  her  uncle  to  give  the  boy  on  her  behalf, 
it  was  held  that  the  adoption  was  not  on  that  account  in- 
valid. (/) 

In  one  case  at  Madras  it  was  held  that  the  consent  of  a 
brother,  as  representing  his  deceased  father,  to  the  adoption 

(a)  Arnachellum  Pillay  v.  Jyasamy  Pillay,  1  Mad.  S.  D.  A.  li.  154  ; 
Coleb.  Dig.  Bk.  V.  TT.  273—275. 

(b)  MS.  1677. 

(c)  Somasekhara  Rdja  v.  SuhhadrdmdjI,  I.  L.  R.  6  Bom.  524. 

(d)  Gopal  V.  Hanmant,  I.  L.  R.  3  Bom.  373. 

(e)  Lakshmappa  v.  Bamava,  12  Bom.  H.  C.  R.  3G4 ;  SomasekJiara  v. 
Subhadramaji,  I.  L.  R.  6  Bom.  524. 

(/)  Vijidrangam  v.  Lakshuman,  8  Bom.  II.  C.  R.  O.  C.  J.  244  j  sec 
2  Str.  H.  L.  94  as  to  the  delegation  of  ceremouial  functions. 
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of  his  brother  was  sujficient.  The  mother  not  attending, 
her  consent  was  presumed,  (a)  But  this  ruling  has  not  been 
approved.  It  is  inconsistent  with  several  subsequent 
cases,  (6)  and  though  not  entirely  unsupported  by  native 
authority  (c)  cannot  be  considered  good  law. 

The  concurrence  of  an  eldest  son  may  properly  be 
required  to  the  gift  in  adoption  of  a  younger  son  by  the 
widow,  {d)  She  is  legally  and  religiously  dependent  on 
him  as  head  of  the  family,  and  this  authority  may  well  be 
recognized  where  it  can  be  exercised  only  in  restraint  of  a 
parting  with  a  brother,  (e) 


C.-GIFT  BY  PERSONS  INCOMPETENT. 
C.  l.-BY  ADOPTIVE  PARENTS. 
The  texts  do  not  warrant  a  gift  by  adoptive  parents,  (f) 
The  prescribed  ceremonies  imply  a  gift  by  the  boy's  real 
father  to  another  taking  him  as  his  son.  (g) 


C.  2.-PERS0NS  COMMISSIONED  BY  THE  PARENTS. 

The  parents  cannot  delegate  to  any  other  person  the  autho- 
rity to  give  in  adoption  after  their  decease,  (fc) 

{a)  Veerapermal  Pillay  v.  Narrain  PiUay;  1  Str.  R.  91;  eee  Mtcn. 
Cons.  H.  L.  p,  220 ;  Steele,  L.  C.  48,  Note. 

(&)  See  Bashettiappa's  case,  10  Bom.  H.  G.  R.  at  p.  272.  BeloiiTf 
Sub-sec.  C.  3. 

(c)  See  above,  p.  910. 

{d)  Steele,  L.  C.  48. 

(e)  **  A  gift  made  by  a  dependent  person  without  tl^e  consent  of 
the  principal  owner  (t.  e.  the  *  head  *  or  '  lord ')  is  void."  Coleb. 
Dig.  Bk.  V.  T.  273,  Comm. 

(/)  Above,  p.  896;  see  2  Str.  H.  L.  142.  The  Roman  law  specially 
guarded  against  an  adoptive  father  giving  away  his  adopted  son 
without  good  cause,  while  it  allowed  the  son  injured  by  adoption  to 
claim  emancipation  on  reaching  his  majority.  Inst.  Bk.  1.  T.  XI.  §  3, 
and  Ortolan  ad.  loc, 

ig)  See  2  Str.  H.  L.  218;Datt.  Chand.  Sec.  II.  16;  Datt.  Mim.  V. 
13 ;  Vyav.  May.  Chap.  IV.  Sec.  V.  para.  8. 

(/*)  Bashetiiappa  v.  Shivalingappa,  10  Bom.  H.  C.  R.  268. 
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0.  3.— BY  GRANDFATHER,  BROTHER,  &c. 

When  the  father  is  dead»  and  the  mother  living,  the  grand- 
father cannot  give  away  a  boj  in  adoption. (a) 

The  adoption  of  a  boy,  delivered  by  his  brother,  but  not 
by  either  of  the  parents,  and  in  which  the  adoptive  mother 
did  not  obtain  her  husband's  consent,  was  not  upheld  by 
the  Court,  (b) 

One  brother  cannot  give  another  in  adoption  on  account 
of  their  equality  in  position,  (c)  more  especially  when  the 
parents  are  dead ;  and  even  though  the  fother  had  previously 
consented  to  such  an  adoption,  (d) 


C.  4.— SELF-GIFT. 

"  The  only  son  of  one  deceased  cannot  give  himself  in 
adoption."  (e) 

'*  The  svyamdatta,''  or  son  self-given,  is  not  to  be  recog- 
nized in  the  Kali  yug.^'  (/) 

The  kritrima  or  karta  putra  in  the  Maithila  district  is  an 
exception.  But  this  mode  of  adoption,  as  already  noticed,  is 
not  allowed  elsewhere. 

(a)  Collector  of  Surat  v.  Dhirsungji  Waghbdji,  10  Bom.  H.  C  R. 
235. 

{b)  Musst  Tara  Mimee  Dibea  v.  Deb  Narain  et  al,  3  0.  S.  D.  A.  R. 
387  ;  Coleb.  Dig.  Bk.  V.  T.  275.  Amongst  some  tribes  in  the  Panj&b 
a  man  may  give  his  brother  in  adoption,  bnt  not  his  only  son. 
Amongst  some  he  may  not  give  his  eldest  son.  In  some  tribes  he 
may  gave  his  only  son  to  a  brother  or  near  relative*  See  Tapper, 
Panj.  Cost.  Law,  vol.  II.  p.  155. 

(c)  Muitusaiomy  Naidu  v.  Lutchmeedevamm^it  M.  S.  D.  A.  Dec.  1852, 
p.  96. 

(d)  BashettiappaY,  Shivliyigappa,  10  Bom.  H.  C.  R.  268. 

(e)  MS.  1746.  Bashettiappa  v.  ShivaUngappa,  10  Bom.  H.  C.  R.  268  j 
Ldkshmappa  v.  Bamavd,  12  Bom.  H.  C.  R.  at  p.  390. 

(/)  MS.  1765.     See  above,  p-  895. 
136  H 
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SECTION  VI- 

A.— THE  ACT  OF  ADOPTION  (a)— ITS  CHABACTBB  AND 
ESSENTIALS. 

Adoption  amongst  the  Aryan  Hind^ls^  as  it  was  amongst 
the  Greeks  and  Bomans^  is  essentially  a  religions  act.  (b) 
Its  pnrpose  and  the  ideas  connected  with  it  have  been  dis- 
cussed in  Section  II.  It  follows  almost  necessarily  fix)m  the 
view  of  the  subject  taken  by  the  Br^hmans  and  by  those 
classes  who  have  inherited  or  adopted  Br&hminical  institu- 
tions that  the  sacrifices  and  invocations  by  which  a  boy  is 
transferred  from  association  with  one  line  of  manes  to  another 
should  be  deemed  indispensable  to  a  true  adoption,  (c)  And 
as  the  rights  of  property  are  under  the  Brihminical  system 
indissolubly  connected  with  spiritual  union  {d)  the  succession 
to  a  member^s  place  in  the  united  family,  or  to  the  aggregate 
of  rights  and  duties  centered  in  him  alone  as  the  sole  repre- 
sentative of  a  family,  or  as  the  source  by  separation  of  a 
new  one,  (e)  must  needs  pass  to  him  who  has  the  sacra.  To 
the  begotten  son  the  sacra  pass  of  right  and  of  necessity  (/) 
to  the  adopted  son,  they  can  pass  only  by  means  of  the  sacred 
rites  supposed  to  be  efficacious  in  bringing  him  under  the 
same  tutelary  divinities  as  his  adoptive  father,  and  imparting 
to  him  the  father^s  ceremonial  virtue.  Such  ceremonies  as 
the  putreshti,  and  especially  the  datta'homa,  are  not  there- 

(a)  This  Section  has  once  or  twice  been  referred  to  under  the  title 
of  the  *•  Method  op  Adoption/*  but  on  a  review  of  the  materials 
a  more  comprehensive  title  seemed  preferable. 

(6)  Above,  pp.  947,  948;  Smith's  Diet.  Ant.  Tit.  Adoptio.  Cic.  Pro. 
Dome  Sua,  Chap.  13. 

(c)  See  above,  p.  930;  Datt.  Mlm.  Sec.  V.56;  Vyav.  May.  Chap. 
IV.  Sec.  V.  paras.  8,  37,  38. 

(d)  Mann  IX.  126,  141, 142, 169. 
(c)  Above,  p.  77. 

if)  Comp.  pp.  67,  873,  984,  996,  above ;  Datt.  Mtm.  IV.  27  ss. 
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fore  to  be  looked  on  as  mere  excrescences,  (a)  In  theory  at 
least  they  are  as  important  as  the  gift  and  acceptance^  since 
withont  them  the  reception  is  defective  and  the  spiritual  end 
cannot  be  attained,  (b)  Men  of  the  mixed  and  lower  castes, 
as  they  became  imbued  with  the  Brfthminical  doctrines,  (c) 
conceived  that  for  them  too  as  for  the  pure  twice-born, 
there  might  be  a  future  of  beatitude  secured  by  religious 
services  performed  in  this  world  by  sons  duly  adopted,  (d) 
but  this  adoption,  according  to  the  same  set  of  ideas,  involved 
a  dedication  to  the  manes  of  the  adoptive  family,  and  the 
acquisition  of  spiritual  fitness  for  its  sacra.  Thus  amongst 
most  of  the  classes  aspiring  to  spiritual  and  social  rank  the 
religious  ceremonies  have  grown  to  be  regarded  as  at  least 
religiously  essential,  {e)  It  is  a  mark  of  inferiority  and 
remoteness  from  Brelhminical  connexion  that  they  should  be 
superfluous  or  simply  optional  in  any  caste. 

But  while  this  continued  extension  of  the  Brahminical 
ceremonies  has  been  favoured  by  caste  ambition  other 
causes  have  worked  in  the  contrary  direction.  The  exces- 
sive multiplication  of  ceremonies,  natural  to  the  sacerdotal 
class,  made  it  impossible  in  many  cases  through  poverty  and 
other  causes  to  fulfil  them  all,  (/)  and  as  some  had  to  be  dis- 
pensed with,  the  idea  gained  ground  that  perhaps  none 
were  absolutely  indispensable.  The  ancient  and  probably 
indigenous  system  of  adoption  or  fosterage  {g)  required  no 

(a)  DattMtm.  V.  56. 

(h)  Datt.  M£m.  IV.  33,  36,  41. 

(c)  Above,  pp.  924,  926. 

(d)  See  above,  p.  922. 

(e)  See  above,  p.  909.  The  state  of  things  in  Gujarftth  where 
Brahminical  influence  of  the  Mar&tha  and  Ben&res  schools  is  of 
quite  recent  introduction,  is  an  exception  that  tends  to  prove  the 
rule. 

(/)  Comp.  Steele,  L.  C.  159. 

(g)  Above,  pp.  919, 925;  Norton,  L.  0.  vol.  I.  p.  83. 
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more  than  a  gift,  where  a  capable  giyer  existed^  and  a 
taking  by  the  ceremonial  parent,  (a)  On  this  the  Br4h. 
minical  ritnal  was  grafted  to  a  varying  extent.  It  could 
hardly  be  said  with  certainty  what  rites  would  by  caste 
custom  in  any  particular  instance  be  deemed  indispensable 
and  which  only  desirable.  Ignorance,  haste,  and  other  causes 
led  to  irregularities  in  adopting  which  it  was  highly  desir- 
able not  to  consider  fatal  to  the  affiliation.  In  some  castes 
the  spiritual  purpose  was  disregarded,  while  the  influence  of 
example  supported  imitative  ceremonies  as  a  usual  prac- 
tice, (b)  Except  amongst  the  Br&hmanas  perhaps  nothing  is 
precisely  fixed  and  definite  beyond  a  formal  giving  and  re- 
ceiving, and  by  a  reflex  action  the  religious  ceremonies 
have  become  less  essential  even  amongst  the  Br&hmanas 
than  in  the  earlier  time  when  they  were  a  more  peculiar 
people,  more  markedly  distinct  from  the  other  castes.  The 
wish  for  a  temporal  heir  and  for  an  object  of  parental  affec- 
tion has  grown  in  importance  as  the  keen  appreciation  of 
the  spiritual  need  has  declined,  so  that  in  Madras  at  least 
it  has  become  an  established  doctrine  that  mere  gift  and 
acceptance  will  constitute  adoption  even  amongst  Brahma- 
nas.  (c)  In  Bombay  no  Sistri,  so  far  as  can  be  discovered, 
has  ever  lent  himself  to  this  laxity  of  practice.  The  religious 
ceremonies  are  rigorously  insisted  on,  at  any  rate  for  Br&h- 
manas,  though  some  indulgences  in  the  actual  performance 
of  them  have  been  countenanced.  The  definition  of  the 
essential  ceremonies  however  is  unsettled ;  the  datta-homa 
is  always  prescribed  in  addition  to  the  formal  giving  and 
taking)  but  beyond  this  it  would  be  hard  to  say  that  any  rite 
has  been  sufficiently  pronounced  indispensable.  Even  in  the 
case  of  Brahmanas  the  Courts  have  shown  a  disposition  to 
exact  as  little  as  possible  of  mere  ritual,  (d)  and  the  customary 

(a)  As  amongst  the  Talabda  Kolis  and  others,  see  above,  p.  927. 
{b)  See  above,  p.  922. 

(c)  See  also  above,  p.  922. 

(d)  See  above,  pp.  922,  923. 
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oeretnonies  enumerated  by  Steele  (a)  embrace  all  probably 
that  would  in  any  case  be  held  essential.  In  some  of  the 
cases  {b)  reference  is  made  to  a  supposed  efficacy  of  the 
ceremony  for  civil,  though  not  for  religions,  purposes,  (c) 
Even  Sir  T.  Strange  seems  to  have  had  a  similar  idea,  (d)  It 
must  be  pronounced  altogether  foreign  to  the  Hindfl  law.  (e) 
It  is  in  virtue  of  his  religious  capacity  that  the  adopted 
takes  the  place  of  a  bom  son.  (/) 


A.  1.— THE  ACT  OF  ADOPTION— ITS  CHARACTEE 
AND  ESSENTIALS  AS  TO  THE  GIFT. 

A  gift,  (g)  which  is  attended  with  retention  of  ownership, 
even  in  part  by  the  donor  or  subject  to  a  condition  precedent, 
is  not  by  the  HindA  law  regarded  as  valid,  (h)  The  considera- 
tions which  apply  to  gifts  in  general  are  of  more  than  usual 
force  in  the  case  of  adoption.  It  is  manifest  that  the  in- 
tended purpose  of  adoption  ccmnot  be  realized  if  the  natural 
father's  rights  in  the  adopted  son  are  retained.  If  the 
status  of  the  son  is  subject  to  contingencies  his  position 
andthat  of  the  family  he  has  joined  are  painfully  uncertain.  (^) 
The  solemn  ceremonies  prescribed  for  a  complete  adoption 
are  intended  to  effect  an  immediate  and  complete  trans- 

(a)  See  below,  Sub-sec.  D.  1. 
{b)  See  also  above,  p.  947. 

(c)  See  F.  Singamma  v.  Bamannja  Charlu,  4  M.  H.  C.  R.  165,  and  the 
cases  there  referred  to. 

(d)  1  Str.  H.  L.  96. 

(e)  See  Eajendro  N.  Lahoree  v.  Saroda  Soonduree  Ddbee,  15  C.  W. 
R.  548  ;  L.  R.  3  I.  A.  at  p.  193. 

(/)  See  above,  p.  873. 

{ff)  A  gift  in  case  of  adoption,  not  a  sale.    See  above;  p.  894. 

(h)  See  above,  pp.  187,  440. 

(i)  See  above,  pp.  187,  929.  Rights  inherent  in  a  status  governed 
by  the  &mily  law  could  not,  under  the  Roman  system,  be  affected  by 
a  contract.    See  Dig.  Lib.  II.  Tit.  XIV-  Fr.  34  (Poth.  Pand.  §  41). 
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for  of  the  boy  from  the  spiritual  sphere  of  the  natural  to 
that  of  the  adoptive  family,  {a)  As  far  as  this  point  there  is 
always  a  locus  pcenitenticSf  but  when  once  the  gift  is  consum- 
mated no  revocation  is  allowed  (6) ;  the  capacity  to  give, 
which  belonged  to  the  natural  parents^  is  not  so  acquired 
by  the  adoptive  parents  (c)  that  they  can  restore  the  son 
they  have  once  taken. 

It  follows  that  a  mere  promise  or  engagement  in  fieri 
cannot  constitute  an  adoption.  There  must  be  a  present 
unqualified  gift  and  acceptance^  just  as  in  the  case  of  mar- 
riages^ otherwise  there  is  no  adoption.  The  Judicial  Com- 
mittee have  insisted  on  the  necessity  {d)  of  the  actual  transfer 
in  several  instances.  Colebrooke  had  previously  said, — ''A 
simple  agreement  to  make  an  adoption,  not  carried  into  effect, 
will  certainly  not  invalidate  a  subsequent  adoption  made  with 
the  requisite  forms,'*  (e)  and  again  "Be  the  mode  of  adoption 
what  it  might,  this  seemed  indispensable ;  that,  at  whatever 
time  it  was  contended  to  have  taken  place,  it  should  be 
shown  by  the  claimant,  that  the  operative  expressions  had 
been  used,  indicative  of  the  disposition  to  give,  or  to  become 
adopted  on  one  side,  and  to  adopt  on  the  other.  The  HindA 
law  has  not  prescribed  any  particular  expressions  on  the 
occasion ;  nor  does  it  require  that  adoption  should  be  by 
writing.  But  it  has  provided,  that  the  intent  shall  be 
expressed  at  the  time ;  andy  if  the  transaction  be  by  writing, 
its  whole  genius  and  course  teaches  us  to  look  for  it  there.*' (/) 

(a)  See  Datt.  Mlm.  V.  34 ;  Vyav.  May.  Chap.  IV.  Sec.  V.  paras.  28, 
29,  37,  38;  and  the  formula  2  Str.  H.  L.  218. 

(b)  Steele,  L.  0.184. 

(c)  Above,  pp.  896,  916,  930.  Under  the  Roman  law  the  patria 
potestas  of  the  adoptive  father  was  subject  to  severe  restrictions  if  he 
desired  to  use  it  by  getting  rid  of  the  adopted  son.  See  Inst.  Lib.  I. 
Tit.  XI.  §  3. 

(d)  Above,  p.  923. 

(e)  Coleb.  in  2  Str.  H.  L.  p.  115. 

(/)  Coleb.  in  2  Str.  H.  L.  p.  143,  144. 
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In  The  Collector  of  Surat  v.  Dhiraingji  Vaghbaji  (a)  Sir 
M.  Westropp  said  : — "  It  is  clear  HindA  law  that  to  con. 
stitnte  a  valid  adoption  there  mnst  be  a  gift  and  acceptance/' 
the  gift  after  the  father's  death  being  competent  only  to 
the  mother.  It  is  only  by  reason  of  the  gift  indeed  that  the 
filial  relation  to  the  natural  father  is  extinguished^  or  that  the 
right  of  the  son  in  the  estate  of  the  giver  ceases.  A  mere 
deed  or  declaration  by  the  alleged  adoptive  father  that  he 
has  taken  a  boy  as  a  foster  son  (palak  putra)  does  not 
produce  the  effect  of  adoption,  (b) 

In  a  recent  case  (c)  the  Judicial  Committee  have  recog- 
nized the  nullity  as  an  adoption  of  a  gift  and  acceptance  still 
in  a  measure  in  fieri,  though  the  contract  was  made  by  a 
deed  registered  and  expressed  in  the  present  tense.  It  was 
not  necessary  for  their  Lordships  positively  to  decide  whether 
there  could  be  •'an  adoption  simply  by  deed/'  because  in  the 
particular  case  there  was  an  intention  to  complete  the  adop- 
tion by  the  ordinary  ceremonies,  but  a  strong  opinion  on  the 
subject  is  intimated.  "  They  desire^  however,  to  say  that 
they  are  far  from  wishing  to  give  any  countenance  to  the 
notion  that  there  can  be  such  a  giving  and  taking  as  is  neces- 
sary to  satisfy  the  law,  even  in  a  case  of  SAdras  by  mere  deed 
without  an  actual  delivery  of  the  child  by  the  father.''  The 
delivery  accompanied  by  the  requisite  declaration  of  trans- 
fer of  right  makes  a  perfect  gift  forthwith.  The  adopted 
son  must  be  given,  not  sold,  {d)  as  the  Krita  adoption  is 
now  disallowed.  Hence  an  agreement  by  which  the  natural 
parents  stipulated  for  an  annuity  to  themselves  as  a  consi- 

(a)  10  Bom.  H.  C.  R.  236,  referring  to  1  Str.  H.  L.  95 ;  M^u  IX. 
168  ;  Mit.  Chap.  I.  Sec.  XI.  para.  1. 

(&)  NilmadTiab  Das  v.  Bistocmbhar  Das,  12  C.  W.  R.  P.  0.  29 ;  S.  0. 
3  B.  L.  R.  P.  C.  27 ;  S.  C.  13  M.  I.  A.  85. 

(e)  Mahashoya  Shosinath  Ghost  et  al  t.  Srimati  Krislma  Soondari 
Da$i,  L.  B.  7  I.  A.  250. 

((2)  See  farther  below,  Sub«8ec.  A.  6. 
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deration  for  giving  their  son  in  adoption  was  pronounced 
illegal,  (a) 

The  gift  must  be  expressly  in  adoption,  as  in  the  case  of  a 
wife  the  gift  must  be  as  in  marriage.  According  to  the 
Hindft  law  a  mere  gift  in  either  case  without  the  attendant 
volition  would  be  the  bestowal  merely  of  a  slave.  (6)  The 
religious  ceremonies  are  important  even  where  they  are  not 
regarded  as  essential^  if  only  as  marking  clearly  the  specific 
nature  of  the  gift  and  acceptance. 

The  assent  of  the  mother^  either  natural  or  adoptive^  is  not 
absolutely  necessary  if  her  husband  assents  to  the  adoption. 
Without  her  assent "  the  mother's  claim  is  not  annulled  by  the 
donation/'  (c)  but  this  claim  is  merely  a  moral  one^  making 
it  expedient  but  not  necessary  to  obtain  a  release  from  her 
as  from  the  natural  father  of  the  son's  filial  duty,  {d)  For 
jural  purposes  a  gift  by  the  natural  father  suffices :  and  as 
an  adoption  is  made  for  the  sake  of  the  sonless  man  his  ac- 
ceptance of  a  son  in  adoption  suffices  without  the  assent  of 
his  wife^  as  shown  in  the  previous  Section. 


A.  2.-THE  ACT  OF  ADOPTION.— CHARACTER  AND 
ESSENTIALS  AS  TO  THE  AOOEFrANCE. 

^^  Acceptance  in  a  certain  form  is  the  efficient  cause  of 
filiation.*'  (e)  Hence  there  must  be  evidence  of  the  taking 
as  well  as  of  the  giving.  (/) 

(a)  Eshan  Kishor  Acharjee  v.  Ha/rischandra  Chowdhry,  13  B.  L.  R. 
42  App. 
(6)  Coleb.  Dig.Bk.  V.  T.  273;  above,  p.  935. 
(c)  Coleb.  Dig.  Bk.  V.  T.  273  Comm.;  see  2  Str.  H.  L.  131. 
{d)  Coleb.  Dig.  Bk.  V.  T.  275  Comm. 

(e)  Coleb.  Dig.  Bk.  V.  T.  275  Comm.  The  salutation  already 
noticed,  p.  949,  or  the  kissing  of  the  boy's  forehead,  as  it  is  described 
in  Sutherland's  translation  of  the  Datt.  Cband.  Sec.  11.  7,  is  & 
solemn  indication  of  acceptance.  See  too  Vyav.  May.  Chap.  IV.  Sec. 
V.  para.  8. 

(/)  Laxman  bin  Santaji  v.  Malu  bin  C^anu,  S.  A.  550  oi  1874. 
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The  free  consent  of  the  giving  and  receiving  parents  is 
indispensable,  (a)  It  is  bnt  rarely  that  a  qnestion  on  this 
point  can  arise  when  the  giver  and  receiver  were  adnlt 
males^  bnt  in  the  case  of  women^  and  in  that  of  minors, 
taking  in  adoption,  shonld  the  practice  be  recognized  (b) 
there  is  obviously  room  for  abases  which  ought  to  be  guard* 
ed  against.  Fraud  and  cajolery  practised  on  a  widow,  in 
inducing  her  to  adopt,  will  be  relieved  against^  (c)  and  a 
Eindii  female,  acting  unguided  by  disinterested  advisers, 
onght  not  to  be  prejudiced  by  her  acquiescence  in  an  adop- 
tion or  a  will,  {d) 

The  gift  and  acceptance  cannot  be  replaced  by  any  other 
intimation  of  desire  or  consent*  '^  Education  and  nurture  do 
not  constitute  any  relation  entitling  to  inheritance/^  (e) 

Although  amongst  Sddras  no  religious  ceremony  is  neces- 
sary except  in  case  of  marriage,  (/)  yet  an  adoption,  even 
amongst  Siidras,  must  be  completed  by  corporeal  gift  and 
acceptance,  (g)  A  Sftdra  took  a  boy  of  four  years  old, 
intending  to  adopt  him,  and  thenceforth  supported  him,  but 
never  actually  adopted  him,  and  in  course  of  time  had  three 
begotten  sons.  The  Pa^^dit  said  this  gave  the  boy  no  right 
as  a  son  to  share  the  estate,  only  a  right  to  be  settled  in 
marriage,  {h) 

(a)  Steele,  L.  0.  385. 

(6)  See  above,  p.  905,  Note  (d). 

(c)  Bayabai  y.  Bala  VenJcatesh,  7  Bom.  H.  C.  R.  App.  I.  See  So- 
masekhara  Rdja  v.  Subhadramdji,  I.  L.  B.  6  Bom.  524. 

(d)  Tayammaul  v.  SashachaUa  Naiker,  10  M.  I.  A.  429. 

(e)  Coleb.  in  2  Str.  H.  L.  111. 

(/)  Sreemutty  Joymoney  Dossee  v.  Sreemutty  Sibsoondaree  Dossee,  Fult. 
R.  76,  76  ;  2  Str.  H.  L.  89. 

ig)  Mduaihoya  Shoiinath  OJiosey.  Srimati  Krishna  Soondari  Dan,  L. 
R.  7 1.  A.  250. 

W  2  Maca.  H.  L.  198 ;  below,  Sec.  VII. 
197  H 
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A.  3.— THE  ACT  OF  ADOPTION— ASSENT  OF  THE  SON. 
Manu  (a)  prescribes  that  the  son  given  shall  be  not  only 
of  the  same  class  bat  '^  aflPectionately  disposed/^  This  im- 
plies an  assent  by  the  boy  capable  of  discrimination  (6)  as 
a  token  of  the  requisite  disposition.  Accordingly  Jagann&- 
tha  prescribes  that  '^  no  son  must  be  given  away  against  his 
will/'  (c)  

A.  4.— THE  ACT  OF  ADOPTION— CONTRACT  OF 
ADOPTION. 

An  agreement  to  adopt  a  child  is  not  rendered  void  by  the 
death  of  one  of  the  parties,  husband  and  wife,  who  executed 
it.  If  the  husband  at  his  death  refers  to  the  agreement,  the 
wife  is  authorized  to  adopt  the  child  mentioned  in  the  agree- 
ment, (d) 

A  mere  agreement  to  adopt  however  is  not  itself  an 
adoption,  and  will  not  invalidate  a  subsequent  adoption  made 
with  the  requisite  forms,  (e)  Nor  probably  would  such  an 
agreement  be  specifically  enforced  any  more  than  a  contract  of 
betrothal.   (/) 


(a)  IX.  168. 

{b)  See  Datt.  Mim.  Sec.  IV.  47. 

(c)  Coleb.  Dig.  Bk.  V.  T.  276  Comm.  See  above,  pp.  930,  931.  A 
child  under  eight  years  is  considered  as  (dependent  as)  one  unborn. 
Thence  to  sixteen  he  is  called  a  b&la  or  paganda  (adolescent);  after 
that  he  is  of  full  age.  N4rada  quoted  in  Viv.  Chint.  Transl.  p.  35- 
Hence  the  S&stris  rule  in  favour  of  the  widow's  guardianship  of 
a  child  under  eight,  at  which  age  it  is  superseded  by  that  of  the  pater- 
nal relatives.  After  eight  years  of  age  sufficient  intelligence  for  re- 
ligious acts  is  usually  attributed  to  children,  and  the  assent  of  a 
child  so  advanced  is  requisite  to  his  adoption.  It  ought  in  strict- 
ness to  be  proved  in  contentious  cases. 

{d)  Ry.  Sevagamy  Nachiar  v.  Hei'oniah  Gurbah,  1  Mad.  Sel.  Dec.  101 ; 
866  also  Bhala  Nahana  v.  Parhhu  Hari,  I.  L.  B.  2  Bom.  67,  quoted 
below  under  Sub-sec.  A.  7. 

(e)  Coleb.  in  2  Str.  H.  L.  116,  136. 

(/)  See  Umed  Kikd  v.  Nagindds  Narotamdds,  7  Bom.  H.  C.  R.  122 
O.  C.  J.  ;  In  re  Gunput  Narain  Singh,  I.  L.  R.  1  Calc.  74;  Spec.  Relief 
Act  I.  of  1877,  Sees.  12,  21,  22. 
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Challa  Papi  Reddi  v.  Ohalla  Koii  Reddi  (a)  was  a  case  in 
which  a  man  A,  adopted  by  his  father-in-law  according  to  the 
Illatam  custom  noticed  elsewhere,  (fc)  associated  another  son- 
in-law  B,  with  himself.  This  was  not  a  case  of  adoption,  but 
the  son  of  A  was  held  bound  by  the  engagement  to  B 
that  he  should  share  the  estate  with  A. 


A.  5.— THE  ACT  OF  ADOPTION— PROOF  OP  THE 
TRANSACTION. 

The  fact  of  an  adoption  having  been  made  or  attempted, 
may  be  involved  in  varying  degrees  of  doubt.  The  prin- 
ciples which  govern  the  reception  and  appreciation  of  the 
evidence  adduced  in  contested  cases  do  not  differ  from  those 
which  operate  in  other  departments  of  the  law;  but  the  special 
nature  of  the  facts  involved  has  given  rise  to  many  decisions 
which  bear  on  the  question  of  the  suflBciency  of  particular 
acts  and  statements  to  constitute  adoption.  The  same  cases 
might  properly  be  placed  in  Section  VIII.  on  the  Litigation 
connected  with  Adoption ;  but  it  may  be  convenient  to 
consider  them  here  inclose  connexion  with  the  legal  essentials 
of  gift,  acceptance,  and  assent  in  the  act  of  adoption,  (c) 

The  Courts  have  varied  considerably  in  their  views  of  the 
completeness  of  the  proof  of  an  adoption,  which  may  properly 
be  exacted  before  it  is  recognized  in  a  contested  case.  No 
precise  rules  can  be  gathered  from  the  decisions,  except  these, 
that  the  evidence  must  point  to  a  real  adoption,  not  to  some 
connexion  substituted  for  it,  and  that  the  religious  ceremo- 
nies, even  when  not  absolutely  necessary,  are  in  most  castes 
so  usual  that  the  non-performance  of  them  detracts  much 
from  the  proof  of  a  disputed  adoption. 

(a)  7  M.  H.  C  R.  25. 

(5)  Above,  p.  421.  For  a  similar  institDtion,  see  Index  "  Ghar- 
jaw^hi,"  or  Steele,  L.  C  358. 

(c)  lb  will  be  seen  below  that  the  conduct  of  those  interested  has^ 
in  several  instances^  virtually  been  allowed  to  replace  an  act  of  adop- 
tion in  constituting  the  legal  relation.  Occasionally  even  where  au 
adoption  was  yrlm'%  facie  impossible.     See  p.  1096  {d). 
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A.  6.  1.  MEANS  OF  PROOF. 
In  no  case,  it  was  laid  down,  should  the  rights  of  wives  and 
daughters  be  transferred  to  strangers  or  remote  relations, 
unless  the  fact  of  the  adoption  be  proved  by  evidence  free 
from  suspicion  of  fraud,  and  so  consistent  and  probable  as  to 
give  no  occasion  for  doubt  of  its  truth,  (a) 

The  Court  may  exact  but  slight  evidence  of  the  perform- 
ance of  ceremonies  on  proof  of  the  husband's  permission 
to  a  widow  to  adopt.  But  from  the  mere  observance  of 
ritual  forms  no  inference  can  be  made  of  the  permission,  (b) 

For  the  validity  of  an  adoption  it  is  not  sufficient  to  prove 
that  the  adoption  was  attempted  bona  fide,  but  satisfaction 
of  the  requirements  of  the  HindA  law  must  be  proved,  (c) 
'*  Even  a  brother's  son  does  not  become  adopted  by  the 
mere  performance  of  other  sacraments  for  him  without  the 
ceren\pnies  of  adoption.''  (d)  A  person,  immediately  on 
the  death  of  his  wife  from  cholera,  asked  his  brother 
to  give  him  his  son  in  adoption.  The  brother  assented, 
but  urged  the  necessity  of  ceremonies,  which  were 
reserved  for  next  day.  The  adopter  also  died  from  cholera 
the  same  day  as  the  wife,  and  the  ceremonies  remained  unper- 
formed. The  boy  went  through  the  funeral  ceremonies  of 
the  deceased  person.  These  facts  were  held  not  to  con- 
stitute a  valid  adoption  by  gift  and  acceptance,  {e)  Perform- 
ance of  funeral  rites  by  an  alleged  adopted  son  and 
acquiescence  of  the  adopter's  widow  will  not  sustain  the 
validity  of  an  adoption,  unless  it  clearly  appears  that  the  act 

(a)  Sootrugun  Sutputty  v.  Sahitra  D;/e,  2  Knapp,  p.  287 ;  S.  C.  6  C- 
W.  RFC.  109. 

(5)  1  Hay,  311. 

(c)  Teelok  Chundur  Raee  v.  Gyan  Chundur  Raee^  Beng.  S.  D.  A.  R. 
1847,  p.  564. 

(d)  MS.  585. 

(e)  Kcnchava  v.  Ningapa,  S:  A.  No.  645  of  1866,  10  Bom.  H.  C.  R- 
265. 
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itself  was  performed  under  circumstances  rendering  adoption 
legal,  (a) 

Long  possession  under  an  adoption  will  avail  nothing  if 
the  adoption  fails.  (6)  "A  man  not  regularly  adopted,  but 
who  has  lived  as  a  member  of  an  undivided  family  for  25 
years,  may  be  ejected  from  the  joint  property  by  the  other 
members/'  (c) 

Still  less  will  mere  residence  and  general  recognition  avail 
according  to  some  of  the  cases.  Thus  it  was  held  that  in 
the  absence  of  any  formal  adoption  a  sister's  son  residing 
in  his  uncle's  house  from  childhood,  and  recognized  and 
treated  as  his  son,  does  not  acquire  the  legal  status  of 
adopted  son.  {d)  And  similarly  that  in  the  absence  of  any 
agreement  mere  residence  with  the  family  into  which  his 
aunt  had  married  gives  no  right  to  any  one  to  a  share  of  the 
family  property,  (e) 

A  man  having  bought  or  otherwise  taken  a  boy  and 
brought  him  up  as  a  foster-child,  bequeathed  part  of  his 
property  to  him.  The  S&stri  pronounced  him  disentitled  to 
any  more  as  against  the  blood  relations  in  the  absence  of  a 
formal  adoption.  (/) 

As  to  the  nature  of  the  evidence  required  no  merely  tech- 
nical rules  have  been  prescribed.  Thus  an  adoption  which 
took  place  60  years  ago  may  be  proved  by  oral  evidence,  {g) 

(a)  Tayamnuad  v.  SashachaUa  Naiker,  10  M.  I.  A.  429. 
(5)  JR.  Haimun  ChuU  Singh  v.  Koomer  Qunsheam  Singh,  2  Knapp. 
203 ;  S.  0.  5  C.  W.  R.  P.  C  69.     See  above,  pp.  927  ss. 

(c)  MS.  123. 

(d)  Bhagvan  VuOabh  v.  Kala  Bharikar,  I.  L.  R.  1  Bom.  641. 

(c)  r.  Venkaia  Reddi  v.  0.  Soobba  Reddi,  M.  S.  D.  A.  Dec.  1858, 
p.  204. 

(/)  MS.  122.    See  above,  p.  927 ;  and  p.  374,  Q.  19. 

(g)  Basc^pa  v.  Malan  Gavda,  S.  A.  229  of  1867.  Ifc  will  be  seen 
tbat  no  writing  is  necessary  to  an  adoption,  though  amongst  some 
classes  it  is  usual.    Steele,  L.  C.  184. 
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Ocular  testimony  may  indeed  be  dispensed  with.  The 
adoption  of  a  son  was  held  proved  on  strong  circnmstantial 
evidence,  in  the  absence  of  direct  proof  of  the  performance 
of  the  necessary  ceremonies,  (a) 


A.  6.  2.— PRESUMPTION  IN  FAVOUR  OP  ADOPTION. 

Though  a  true  adoption  is  impossible  without  the  essen- 
tial ceremonies,  (b)  the  Courts  have  in  many  instances  given 
effect  to  adoptions  of  which  the  direct  proof  was  insufficient 
In  some  of  the  cases  the  proof  entirely  failed.  The  conduct 
of  the  members  of  the  adoptive  family  it  was  thought  had  in 
such  cases  created  an  estoppel  against  their  denying  the  adop- 
tion, or  else  there  had  been  so  long  an  acquiescence  in  the 
adoptive  status  that  the  son  could  not,  without  extreme  hard- 
ship, be  deprived  of  his  sonship.  (c)  To  make  them  consistent 
with  the  general  principle  such  cases  ought  to  be  referred,  as 
generally  they  may  be,  consistently  with  the  known  facts,  to 
a  presumption  of  adoption  arising  from  the  circumstances. 
The  position  of  an  adopted  son  under  such  circumstances 
resembles  that  of  an  heir  in  whose  favour,  after  long  posses- 
sion every  reasonable  presumption  will  be  made,  (d) 

It  depends  upon  the  probabilities  of  each  case  under  what 
circumstances  an  adoption  may  be  recognized  in  the  absence 
of  the  original  deed,  {e)  There  needs  not,  however,  be  a  deed: 
the  Sastri  says — '^  If  one  maintain  another  for  a  length  of 
time,  professing  to  have  adopted  him,  and  in  fact  committing 

(a)  Perkash  Chunder  Roy  v.  Dhunmonee  Dassia,  Beng.  S.  D.  A.  B. 
for  1863,  p.  96. 

{h)  i.  e.  at  least  the  transfer,  and  in  the  case  of  a  Br&hmana,  the 
homa,  according  to  nearly  all  opinions. 

(c)  See  Bhala  Nahana  v.  ParbhM  Hari,  I.  L.  R.  2  Bom.  67. 

(d)  See  Bajendronaih  Holdar*8  case  below,  p.  1096  (a).  Where  the 
question  is  of  the  due  performance  of  ceremonies,  the  presumption 
arises  that  all  was  rightly  done. 

(e)  Roopmonjooree  v.  Ramlall  Sircar,  1  C.  W.  R.  145. 
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all  his  afEairs  to  his  charge^  havings  upon  his  beginning  to 
do  so^  invited  and  entertained  his  relations^  acquainted  the 
magistrate,  and  drank  manjanee,  he  cannot  afterwards 
abandon  the  young  man  so  adopted  in  favour  of  another ; 
nor  is  the  adopted  compellable  to  renounce  the  connexion 
80  formed.  The  relation  of  an  adopted  needs  no  writing  for 
its  support/^  (a) 

A  presumption  arises  that  an  adoption  was  duly  tnade 
from  the  undisputed  performance  by  the  adopted  in  ques- 
tion of  the  kriya  and  paksha  ceremonies  for  the  members 
of  the  family  of  adoption,  (b)  The  decisions  agree  with  this, 
as  in  the  following  instances : — In  the  case  of  a  brother's  son 
recognized  for  many  years  and  allowed  by  the  family  to 
perform  the  funeral  rites  of  the  deceased  a  presumption  was 
admitted  in  favour  of  the  adoption,  (c)  So  proof  of  the 
performance  of  ceremonies  was  dispensed  with  where  the 
adoption  was  recognized  for  a  series  of  years  and  the  adoptee 
had  possession  of  property,  (c2)  notwithstanding  the  continued 
residence  of  the  adoptee  with  his  natural  parents,  {e) 

A  gift  by  a  duly  authorized  person  in  adoption  is  to  be 
presumed  from  an  adoption  which  has  been  acquiesced  in 
for  33  years.  (/)  But  a  shorter  time  will  suflBce.  An  adopted 
son,   whose   adoption  by  a  widow  under  a  power  from  her 

(a)  2  Str.  H.  L.  p.  113. 

(6)  Steele,  L.  C.  184.  Kriya  =  performance,  obsequies;  Paksha = 
fortuightly,  periodical.     See  Steele,  L.  C.  27. 

(c)  VeerapermalPillay  v.  Nairain  FillaT/,  1  Str.  91;  Bekctri  Lai 
MulUck  V.  Indramani,  13  B.  L.  R.  F.  B.  401 ;  S.  C.  21  C.  W.  R.  285 ; 
mtyanand  Ghose  v.  Kishen  Byal  Gkose,  7  B.  L.  R.  1;  S.  C.  15  C.  W. 
E.  300. 

(d)  8abo  Bewa  v.  Nahagun  Haiti,  2  B.  L.  R.  App.  61;  S.  C.  11 
C.  W.  R.  380;  Rajendro  Nath  Holdar  v.  Jogendro  Nath,  14  M.  L 
A.  67;  S.  C.  15C.W.  R.41P.C. 

Ce)  Venkangavda  v  Jakangavda,  Bom.  H.  C.  R.  P.  J.  1875,  p.  49. 

(/)  Anandrav  v.  Ganesh  Yeshwantrav,  S,  A.  373  of  1863. 
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hasband  with  publicity  and  formality^  was  acted  on  and 
recognized  for  27  years  by  the  family,  died  possessed  of 
property.  His  adoption  was  held  good  until  it  should  be 
rebutted  by  evidence  of  the  strongest  kind,  after  making  due 
allowance  for  all  imperfections  of  evidence  on  the  side  of 
the  defendant  arising  from  lapse  of  time;  for  otherwise  the 
adoptee  would  be  deprived  oif  his  estate  in  both  families, 
natural  and  adoptive,  (a) 

A  plaintiff,  suing  for  a  declaration  that  an  adoption  is 
invalid^  is  even  bound,  it  was  said,  to  prove  its  invalidity,  (6) 
where  an  adoption  took  place  long  ago  and  has  been  acted 
on,  and  the  defendants  are  in  possession  by  virtue  of  the 
adoption,  (c) 

The  presumption  has  even  been  carried  within  the  sphere  of 
the  law,  where  this  was  opposed  to  the  adoption.  Thus  the 
adoption  of  a  sister's  son  was  upheld  solely  upon  its  having 
been  recognized  for  a  long  time,  and  the  impossibility  of 
cancelling  it  without  seriously  affecting  the  rights  of  the 
adoptee,  (d) 

(a)  Rajendro  Nath  Holdar  y .  Jogendro  NcUh,  U  M.  I.  A.  67 ;  S.  C.  15 
C.  W.  R.  41  P.  C  ;  Sayamalal  Butt  v.  Somdamvni  Dan,  5  B.  L.  R.362 ; 
0.  Herasutoollah  v.  Brojo  Soondur  Roy,  18  C.  W.  R.  77. 

(6)  Brqjo  Kiehoree  Vassee  v.  Sreenath  Bose,  9  C.  W.  R.  463 ;  S.  C.  8 
C.  W.  R.  241 ;  Hwr  Dyal  Nag  v.  Boy  KrUUo  Bhoomick,  24  C.  W.  R. 
107.    See  the  cases  m  Note  (a). 

(c)  Qooroo  Prosunno  Singh  v.  Nil  Madhub  Singh,  21  C.  W.  R.  84 

(d)  Gopalayyan  v.  Baghupatiayyan,  7  M.  H.  0.  R.  250.  The  High 
Court  however  rejected  the  custom  specially  found  by  the  District 
Court,  and  found  "  that  communion  had  been  created  by  the  course 
of  conduct  of  the  plaintiff  and  his  family."  This  illustrates  Note  (c) 
to  Sub-section  A.  5.  above,  p.  1091.  The  subsequent  behaviour  of  the 
parties  could  not  make  that  an  adoption  which  really  was  not  one. 
See  the  case  cited  below  A.  6.  4.  As  far  as  the  plaintiff  was  oonoemed 
the  decision  might  have  been  placed  on  estoppel,  but  the  one  aotuall/ 
arrived  at  could  be  supported  only  on  an  absolute  presumption 
against  the  rule  of  law  as  conceived  by  the  Court. 


Digitized 


by  Google 


iiK.  Ill,  s.  VI,  A.  5. 3.]  ESTOPPEL.  101)7 . 

A  man  having  engaged  that  his  daughter-in-law  should 
adopt  a  person,  and  the  latter  having  performed  the  promisor's 
funeral  rites,  the  S4stri  said  that  though  no  regular  ceremony 
of  adoption  had  been  celebrated,  yet  the  adoption,  if  the 
adopted  was  a  sapinda  of  the  deceased,  might  be  considered 
valid,  (a)  This  opinion  is  not  easy  to  reconcile  with  others 
or  with  the  recognized  authorities.  What  the  Se^tri  meant 
probably  was  that  a  formal  gift  and  acceptance  might  be 
presumed,  and  that  this  in  the  case  of  a  sapinda  would 
constitute  an  adoption. 


A.  5.  3.— ESTOPPEL. 

The  doctrine  of  presumption  in  favour  of  adoption  (6)  has 
been  carried  further,  or  else  considerations  not  strictly 
applicable  perhaps  to  questions  of  status  have  been  held 
to  prevent  the  questioning  even  of  an  apparently  invalid 
adoption  by  one  who  had  countenanced  it.  In  the  case  of 
an  adoptive  father,  long  recognition  by  one  of  another  as  his 
adopted  son  was  said  by  the  Stlstri  to  make  au  attempted 
supersession  by  another  adoption  illegal.  Colebrooke  placed 
his  assent  to  this  on  the  ground  that  'Hhe  circumstances 
authorized  the  presumption '^  that  an  adoption  had  ^' been 
actually  made,"  (c)  but  the  Sistri  considered  the  father 
bound  as  by  estoppel. 

An  admission  of  the  title  of  an  adopted  son  was  held 
strong  evidence  to  uphold  an  adoption  of  a  sister's  son  by 
a  Yaisya.  (d)  The  admission  has  been  made  three  times  by 
the  undivided  brother  of  the  deceased  adopter.  It  was  ap- 
parently held  that  the  depositions  were  '^  decisive  of  the 

(a)  MS.  1682. 

(6)  See  tho  cases  under  A .  6.  4 . 

(c)  2Str.H.  L.  113. 

id)  Roitialhiga  Pillai  v.  Sadaeiva  Pillai,  9  M.  I.  A.  506,  615;  8.  C. 
1  C.  W.  R.  25  P.  C.  The  effect  of  this  must  not  be  carried  too  far. 
It  is  limited  by  Gopee  LdlVe  case,  below. 
138  H 
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case  "  aa  '^an  admission  of  the  whole  title  of  the  respondeut 
both  ia  fact  and  in  law/^ 

Active  participation  in  the  plaintiff's  adoption  by  defend- 
ant's brother;  acquiescence  therein  by  many  subsequent 
acts  on  the  part  of  the  defendant ;  letting  the  adoptive  hihev 
die  in  the  belief  that  the  adoption  was  valid ;  concurrence 
in  the  performance  of  the  funeral  ceremonies  by  the  plaintiff, 
were  held  to  estop  the  defendant  from  disputing  an  adop- 
tion, (a)  Nor  need  the  case  be  quite  so  strong.  Presence  at, 
and  acquiescence  in,  an  adoption  and  association  with  tbe 
adopted  son  as  such  in  legal  proceedings  estop  a  person, 
it  was  held,  from  disputing  the  adoption,  (b)  The  Sadar  Court 
of  Madras  went  even  so  far  as  to  say  that  the  legality  of  au 
adoption  cannot  be  challenged  by  one  who  has  consented  to 
it.  (c)  The  Court  must  have  thought  that  aduty  wasincum- 
Ijent  on  the  adopter's  brother,  the  person  in  question^  to 
protest  or  interfere* 

Where  with  full  knowledge  of  the  invalidity  of  the 
[jlaintiffs  father's  adoption,  as  declared  by  the  Court,  the 
defendants  had  admitted  plaintiff  to  a  share  in  the  family 
estate  and  executed  a  document  to  that  eflect,  this  was  held 
binding  on  the  defendants,  (d) 

Admissions  however  or  acquiescence  caused  by  mistake 
will  not  create  an  estoppel,  as  when  the  Judicial  Commit- 
tee say :  *^  It  has  been  argued  on  the  part  of  the  appellant 
that  the  defendant  in  this  case  is  estopped  from  setting  np 
tho  true  facts  of  the  case,  or  even  asserting  the  law  in  her 
iavour^  inasmuch  as  she  has  represented  in  former  saits 
and  in  various  ways,  by  letters  and  by  her  actions^  that 
Luchmunjee  was  the  adopted  son  of  Damoodurjee^  adopted 

(a)  Saddsluv  Moreshwar  v.  Hari  Moreshwar,  11  Bom.  H.  C  B.  100. 

(6)  CMntu  V.  Dhotidih  11  Bom.  H.  C.  R.  192a. 

(c)  Pillan  Setti  Samiidrala  Nayudu  v.  Rama  Lakshmana^  M.  S.  D. 
A.  R.  1860,  p.  91. 

{d)  Govhid  Balkruihua  v.  Mahadev  Anantt  Bom.  H.  C.  P.  J.  187^ 
Xo.  31;P.  J.  1873,^0.66. 
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by  Damoodarjee's  widow,  his  mother.    Bat  it  appears  to  their 
Lordships  that  there  is  no  estoppel  in  the  case.    There  has 
been  no  misrepresentation  on  the  part  of  Luchmanjec 
the  defendant,  on  any  matter  of  fact.     She  is  allege 
have  represented  that  Luchmnnjee  was  adopted.    The  pi 
tiff's  case  is  that  Luchmnnjee  was  in  fact  adopted.     Sc 
as  the  fact  is  concerned,  there  is  no   misrepresentation, 
comes  to  no  more  than  this,  that  she  has  arrived  at  a 
elusion  that  the  adoption  which  is  admitted  in   fact 
valid  in  law,  a  conclasion  which  in   their  Lordship's  ji 
ment  is  erroneous ;  but  that  creates  no  ostoppel  what 
between  the  parties/'  (a) 

Thus  too  as  to  an  alleged  adoption  by  a  dying  man,  it 
said  that  acquiescence  in  the  adoption  by  a  widow  who  a 
wards  contested  it,  would  not  give  it  validity  unless  val 
arose  from  the  act  itself  and  the  circumstances  under  w 
it  was  performed,  {h) 

In  another  case,  however,  of  less  authority,  widows 
after  their  husbands'  death,  had  completed  the  ceremor 
adopting  a  brother  begun  by  him,  were  not  allowed  aftcrw 
to  question  the  validity  of  the  adoption,  (r) 

A.  5.  4— EATIFICATION. 

A  similar  principle  to  that  set  forth  in  Sub-Section 
must,  it  seems,  be  applied  to  the  case  of  a  ratification  of  a 
tion  by  widows  or  male  sapindas.  {d)     The  adoption  i 
originally  have  been  either  valid  or  invalid,  and  in  the  h 

{a)  Gapee  Loll  v.  Musst.  Sree  Chundraoho  Buhoojcc,  11  B.  L.  ] 
0.  891,  395;  S.  C.  19  C  W.  R.  12  0.  R. 

(h)  Ta7jammanl  v.  SashachaUa  Naihcr,  10  M.  I.  A.  429. 

(c)  Above,  pp.  968, 1028.  The  adoption  must  have  been  pal 
void,  upless  warranted  by  a  particular  custom. 

{(1)  Sec  The  Collector  of  Madvra  v.  Ramah'vpa  (Bamnnd ct\so), 
H.  C.  R.  at  p.  23:J. 
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case  iti  coald  not  really  be  ratified  as  being  essentially  null,  (a) 
The  assent  of  the  sapindas,  when  it  is  necessary  at  all,  is 
necessary  as  a  condition  precedent  to  the  efficacy  of  the 
widow's  act.  If  the  new  status  is  not  acquired  the  old  one 
continues,  with  respect  not  only  to  the  non-assenting 
sapinda  but  with  respect  to  others,  (b)  In  such  a  casetbe 
doctrine  of  ratification  is  not  properly  applicable,  (r) 


A.  5.  5— LIMITATION. 

The  Limitation  Act  XV.  of  1877,  Sch.  11.  Art.  118,  pre- 
scribes  six  years  after  an  adoption  becomes  known  to  a 
plaintiff  as  the  time  within  which  he  must  sue  for  a  declara- 
tion that  it  was  invalid  or  never  took  place.  The  mere 
omission  however  by  a  particular  person  to  sue  cannot  have 
the  eflTect  of  validating  a  void  adoption.  The  particular  snit 
by  the  individual  is  barred,  but  otherwise  the  law,  it  is  appre- 
hended, operates  as  before,  (d)  Similar  considerations  apply 
to  Art.  119,  which  prescribes  for  a  suit  for  a  declaration  of 
the  validity  of  an  adoption  ^*  six  years  from  the  time  when 
the  rights  of  the  adopted  son  as  such  are  interfered  with." 
The  status  is  not  lost  by  forbearing  to  sue  in  a  single 
instance. 


(a)  Comp.  Ranffamma  v.  Atchamma,  4  M.  I.  A.  at  p.  103. 

(6)  Baw'uil  ^ahkara  Pamlit  v.  Aitihahdy  Ammdl,  1  Mad.  H.  C  R. 
363. 

(c)  See  Rangubdi  v.  Bhdgirthlbdi,  1.  L.  R.  2  Bom.  3/7;  Batenm 
V.  Davis,  3  Madd.  98  ;  2  W.  &  T.  L.  C.  806  (3rd  Edn.);  WiUs  v. 
GresJiam,  2  Drewry  268;  S.  C  23  L.  J.  Ch.  667  ;  Com.  Dig.  Confir- 
mation (D  1);  8hep.  Touchst.  117,  311,  313,314  ;  Aitnwy  v.  Dek- 
min^,  Notes  1  Sm.  L.  C.  306  (5th  Edn.)  "  Eatification"  is  not  a 
strictly  correct  term  in  relation  to  an  act  not  done  on  behalf  of  IhoBc 
whose  concurrent  assent  is  needed  to  gi^e  validity  to  an  act  by 
another  on  her  own  behalf.  Nor  can  ratification  really  change  a 
state  of  facts,  or  touch  the  rights  of  third  parties.  S^e  Majnz,  Dr, 
Rom.  Lib.  I.  §  34,  So. 

((/)  5^^  below,  Soc.  VTII. 
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A.  6. -TERMS  ANNEXED  TO  ADOPTION. 

It  seems  for  the  reasons  already  set  forth  that  an  adoption 
subject  to  a  condition,  whether  precedent  or  a  condition 
subsequent  of  defeasance,  is  impossible:  (a)  a  contract  can- 
not be  made  that  the  validity  of  an  adoption,  any  more  than 
of  a  marriage,  shall  be  contingent  on  a  certain  volition 
or  event.  Nor  can  it  be  postponed  in  operation  ;  its  effect 
is  immediate  or  not  at  all.  (6)  These  rules  spring  from  the 
nature  of  the  institution,  (c)  which  equally  prevents  other 
terms  being  appended,  such  as  liberty  to  give  back  the  boy 

(a)  Above,  p.  187.    See  too  Di.  Lib.  50,  Tit.  17,  Lex.  77. 

(6)  16.    The  formala  of  gift  imports  this. 

(c)  By  the  Roman  law,  until  a  late  period,  mancipation  was  an  essen- 
tial part  of  adoptiou,  and  mancipation  was  a  solemn  public  act.  Like 
.<^ome  other  important  jural  acts  it  could  not  be  done  subject  to  a  con- 
dition or  to  a  term  postponing  its  effect  to  a  future  day.  Such  quali- 
fications were  abhorrent  to  the  simplicity  of  primitive  ideas,  and  too 
great  a  burden  for  the  memory  of  the  witnesses  by  whose  recollection, 
in  case  of  future  dispute,  the  transaction  would  have  to  be  proved. 
See  Goudsm,  Pand.  p.  155  ;  Maynz,  Dr.,  Rom.  IIL  86,  87  (3rd  Edn.) ; 
Maine,Anc.  Law,  p.  206  (3rd  Edn.).  As  society  advanced  the  magistrate 
became  of  more,  and  the  witnesses  of  less  importance,  but  in  exercising 
a  kind  of  voluntary  jurisdiction  he  long  preserved  the  old  forms,  and 
ho  had  to  guard  the  interests  of  the  community  as  these  became  more 
clearly  conceived.  The  considerations  stated  at  p.  187  above  then 
rose  into  manifest  importance.  Disastrous  results  must  sometimes 
arise  from  its  being  a  conditional  matter,  whether  a  certain  man  is,  or 
is  not,  the  husband  of  a  certain  woman,  or  the  legal  father  of  a 
certain  other  man.  So  too  as  to  the  celebration  of  the  sacra  by  a 
person  of  doubtful  competence.  The  family  law  consists  for  the  most 
part  of  defined  duties  and  rights  annexed  to  mutual  relations  under- 
stood as  absolute,  and  fixed  once  for  all  by  birth,  marriage,  and  other 
events  of  an  invariable  character,  whoever  may  be  the  subject  of  them. 

Some  authentication  of  adoptions  would  prevent  many  law-suits 
in  India.  As  to  the  use  of  pnblic  authentications  of  tran-sactions  under 
the  Roman  and  the  Teutonic  systems,  spe  Meyer,  Inst.  Jud.  Tom.  I.  p. 
.T05  ss.  The  records  of  the  Courts  in  England  were  originally  the 
recollections  of  official  witnesses.   See  Bigelow,  Hist.  Proc.  pp.  HIS  ss. 
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adopted  or  to  adopt  other  sons  which  would  involve  the 
parties  most  concerned  in  perilous  uncertainties,  (a)  The 
disposal  of  the  adoptive  father's  estate  should,  according  to 
the  older  Hindu  law,  be  governed  by  rules  as  little  subject  to 
individual  caprice  as  any  within  the  system,  but  as  separate 
property,  and  freedom  of  disposal  have  grown  up,  endeavours 
have  been  made  to  retain  the  spiritual  advantages  of  adoption 
while  avoiding  the  risks  of  handing  over  properties  to  the 
adopted  sons.  Certain  terms  as  to  property  on  which  a  boy 
is  adopted  are  frequently  committed  to  writing;  and  how 
far,  if  at  all,  they  bind  the  adopted  son,  is  becoming  a  ques- 
tion of  great  practical  importance,  {b) 

By  adoption  a  widow  of  a  Hindu  severed  from  his  brethi^en 
deprives  herself  of  her  interest  in  the  estate,  (c)  The 
adopted  son  immediately  displaces  her  as  heir  with  a  retro- 
active effect,  (d)  In  order  to  prevent  this  a  widow  some- 
times endeavours  to  annex  terms  to  the  adoption  by  which 
she  is  secured  a  life  interest  in  the  estate  ard  the  manage- 
ment of  it.  Eflfect  has  been  given  to  bargains  of  this  kind 
in  some  instances,  but  the  Sastris  have  not  approved  them,  and 
they  must  be  regarded  probably  as  opposed  to  the  strict  Hindu 
law  of  the  Sutras.  It  has  been  said  that  as  a  father  may  even 
sell  his  son  (e)  much  more  may  he  part  with  him  in  adoption 
on  such  terms  as  he  thinks  reasonable.  But  the  sale  of  a 
son  (/)  is  allowed  only  as  a  last  resource  in  a  time  of  dis- 
tress, (g)     The   Krtta  adoption  by  purchase   is  distinctly 


(a)  Comp.  p.  90. 

(h)  See  above,  p.  187. 

(f)  Steele,  L.  C.  47,  48, 185, 180,  18b. 
((/)  2  Str.  H.  L.  127;  below,  Soc.  VII. 

(e)  Colcb.  Dig.  Bk.  III.  Chap.  I.  T.  33  Com. 
(/)  2  Str.  II.  L.  224.    8sp  above,  pp.  894,  896. 

(g]  Yftjuavalkya  prohibits  it   wholly.    Spe    Coleb.  Dig.    Bk.  II. 
Chap.  IV.  TT.  7,  10.     See  below. 
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forbidden^  (a)  so  that  the  a  fortiori  argument  is  met  by  a 
prohibition  in  a  nearer  ease.  The  adopted  son  ranks  as  if 
bom  at  his  adoptive  father's  death :  his  mother  could  not 
appropriate  to  herself  the  estate  of  her  child  ;  nor  could  she 
as  his  guardian  legally  make  a  gain  for  herself  at  his  cost  out 
of  a  transaction  in  which  she  was  bound  to  do  the  best  for 
her  ward.  The  adoption  invests  the  adopted  with  the  estate 
as  a  support  for  the  sacra;  the  widow  took  it  but  provi- 
sionaUy  in  her  lower  capacity  for  securing  beatitude  to  her 
deceased  husband^  (h)  and  this  connexion  being  established 
by  the  law  of  the  family  is  superior  to  a  convention  in  which 
the  adopted  son  himself  takes  no  part.  Where  indeed  he  is 
of  fall  age  and  assents  to  injurious  terms  it  may  be  that  he 
is  bound  to  fulfil  them,  but  it  is  as  under  a  contract  whicli 
cannot  prevent  the  estate  from  passing  to  him  the  moment 
he  becomes  son  to  the  deceased  adoptive  father.  From  the 
Hindft  point  of  view  indeed  it  is  questionable  whether  in 
consenting  to  be  adopted  a  man  can  lawfully  accept  termn 
which  sever  the  estate,  even  temporarily,  from  the  obligatory 
sacra;  but  as  on  acquiring  the  property  ho  cannot  be  pro- 
hibited from  dealing  with  it,  the  previous  bargaining  can 
hardly  in  practice  be  prevented  in  the  case  of  an  adult 
adopted  son.  (c) 

Even  in  the  case  of  adoptions  by  males  terms  are  some- 
times made  which  alter  the  rights  and  obligations  properly 
incident  to  the  position  of  the  adopted  son  as  such.  It  is 
not  possible  perhaps  to  draw  a  precise  dividing  line  be- 
tween the  bargains  and  settlements  of  this  kind  allowed  and 

(a)  2  Str.  II.  L.  175  (Colcbrookc). 

[h)  See  above,  pp.  03,  872,  985. 

(r)  Such  a  case  as  that  of  Tar  a  Munea  v.  Del  Narayau  Ral,  o 
B.  S.  D.  A.  R:  387,  could  hardly  now  be  upheld.  The  decla- 
ration of  the  adopted  'son  that  in  certain  events  his  adoption 
should  be  null  conld  not  make  it  null.  As  to  agnatic  rights  the  case 
is  expressly  provided  against  by  the  Roman  law,  Dig.  Lib.  2,  Tit.  14, 
Lex.  34. 
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disallowed  by  the  HindA  law.  (a)  The  principles  already 
stated  apply  to  them,  and  all  are  subject  to  the  control  of 
the  Court  as  representing  the  Sovereign  according  to  Hindu 
principles  in  protecting  the  weak  and  helpless,  {b) 

In  the  following  case  a  contract  was  made  which  only 
expressed  a  right  subsisting  without  it.  A  watandar^s  nephew 
adopted  by  him  agreed  to  pay  his  daughter  money  in  liea  of 
ornaments.  On  her  death  a  balance  remained  due.  Her 
daughter  was  pronounced  entitled  to  claim  it  as  ''  Saudayak 
stridhana"  of  her  mother,  (c)  The  S^tri  admits  alternatively 
to  the  claim  arising  from  family  connexion  that  the  son  may 
have  passed  the  agreement  in  consideration  of  the  benefit 
he  received  by  the  adoption,  but  the  case  is  but  a  weak  one. 
The  Stistris  seem  generally  to  have  thought  that  limita- 
tions annexed  to  adoption  by  which  the  adopted  son  would 
bo  deprived  of  the  usual  advantages  of  his  position  could 
not  be  enforced.  The  decisions  referred  to  above,  p.  187, 
are  on  the  whole  to  the  same  effect.  In  a  case  wherein  a 
Lingdyat  of  full  age,  about  to  be  adopted  by  a  widow,  had 
agreed  that  she  should  retain  the  management  of  the  estate, 
the  Sistri  said  that  nevertheless  the  adopted  son  was  entitled 
to  the  management,  as  the  widow  by  adopting  had  neces- 
sarily become  dependent  (d)  except  as  to  her  strtdhana  and 
her  right  to  maintenance,  (e)  If  the  dependence  of  a  widow 
having  a  son  is  regarded  as  a  part  of  the  public  law  (/) 


(a)  Under  the  Roman  law  the  terms  had  to  be  examined  aod 
approved  by  a  judicial  officer  of  rank.  If  prejudiced  the  adopted 
son  could  get  himself  set  free.  See  Inst.  Lib.  I.  Tit.  XI.  §  3  ;  Df. 
Lib.  I.  Tit.  VII.  ff.  82,33. 

(h)  Manu  VIII.  27 ;  Viv.  Chint.  Transl.  p.  300;  Coleb.  Dig.  Bk. 
V.  T.  460ss;2Str.  H.  L.  80, 

(c)  MS.  1566. 

{d)  See Mit.  Chap.  II.  Sec.  I.  p.  25 ;  Manu  V.  Ii7,  148. 

(e)  MS.  1743. 

(/)  See  Coleb.  Dig.  Bk.  IV.  Chap.  I.  T.  4, 6;  Bk.  II. Chap.  IV.  T.  ob 
Comm.  ad  fin  ;  Bk,  III.  Chap.  I.  T.  52  Com, ;  2  Str.  H.  L  %. 


Digitized 


by  Google 


BK.  III.  8.  VI,  A.  6.]  TERMS  AKNEXED.  1 105 

creating  a  relation  not  variable  by  the  will  of  the  indivi- 
duals immediately  concerned,  (a)  this  answer  is  correct,  and 
such  no  doubt  was  the  view  of  the  Ssistri.  As  a  part  of  the 
family  law  resting  on  sacred  texts  it  may  well  be  supported, 
and  the  legal  relations  of  the  parties  in  other  respects 
would,  for  the  most  part,  be  defined  by  the  law,  {b)  not  left 
to  the  exercise  of  free  volition,  but  it  does  not  appear  that 
the  principle  has  so  far  been  distinctly  embodied  in  any 
adjudication  of  the  superior  Courts. 

In*  another  case  a  similar  agreement  had  been  made  with 
the  adopting  father  and  mother.  On  the  death  of  the  father 
the  Sastri  said  the  adopted  son  succeeded  to  his  estate^  but 
that  it  would  be  (morally)  wrong  for  him  to  break  his  agree- 
ment and  disobey  his  mother,  unless  she  was  wasting  the 
property  through  ill-will  towards  the  son.  (c)  The  Sastri, 
as  in  the  case  noted  above,  p.  187,  must  have  thought  the 
condition  so  repugnant  to  the  status  taken  by  adoption, 
that  effect  could  not  be  given  to  it.  In  the  ease  of  a  kritrima 
adoption  however  (d)  the  Judicial  Committee  appear  to 
have  thought  that  such  a  condition  might  be  annexed  to 
the  adoption,  and  in  Ramus  aw  mi's  case  (e)  it  was  held 
that  an  agreement  by  the  real  father  in  derogation  of 
the  rights  as  adopted  son  of  his  son  whom  he  was  giving 
in  adoption  "  was  not  void,  but  was  at  the  least  capable  of 
ratification  when  the  son  came  of  age.*'  But  what  requires 
ratification  admits  of  repudiation,  so  that  if  ratification  was 
necessary  (which  is  not  said)  the  son  could  not  be  prejudiced 
by  such  a  transaction  as  the  one  in  question.  The  Silstris' 
opinions  therefore  can  hardly  be  said  to  have  been  authorita- 

(a)  See  In  re  Kahdndds  Ndrandds,  I.  L.  B.  5  Bom.  at  p.  lQ4i. 

(b)  See  above,  p.  367  Note  (c). 

(c)  MS.  1728. 

(d)  Mussf.  Imrlt  Koonwar  v.  Roop  Naraln,  Pr.  Co.  15th  March  1879  ; 
6  Cal.  R.  76, 

(e)  Above,  p.  187. 
139  H 
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tively  set  aside^  and  though  an  adopted  son  may  resign  hui 
rights  (a)  it  does  not  seem  consistent  with  the  older  principles 
of  the  Hindft  law,  as  set  forth  in  the  Sistras,  that  a  man,  still 
less  that  a  woman,  adopting  a  son  should  be  at  liberty  at  the 
same  time  to  disinherit  him,  and  so  sever  the  estate  from  the 
obligation  to  perform  the  sacra  and  maintain  the  helpless 
members  of  the  family.  Nor  can  the  real  father  properly 
give  his  son  on  such  terms.  A  father  has  not  ownership  in 
his  son  as  in  a  chattel,  {b)  This  is  obviously  important  with 
reference  to  the  possibility  of  accepting  conditions  injurious 
to  the  son,  such  as  might  arise  through  arrangements  of  the 
kind  recognized  in  Viiiayak  Narayan  Jog  v.  Qovindrav 
Chintaman  Jog,  (c)  Chitko  Eaghunath  v.  Janaki,  (rf)  and 
in  Radhabai  v.  Oaneah  Tafya  Gholap,  (e)  however  defensi- 
ble in  particular  cases  these  may  be  on  other  grounds. 

It  would  seem  from  the  considerations  that  have  beeu 
stated  that  the  Sastris'  view  of  this  subject  can  hardlj  be 
contested  on  the  ground  which  they  have  chosen.  But  it 
is  certain  that  it  is  not  allowed  to  govern  the  actual  practice 
of  the  people;  amongst  whom  fair  arrangements  for  the  pro- 
tection of  the  widow's  interest,  during  her  life,  are  commonly 
made,  and  are  always  supported  by  the  authority  of  the 
caste.  (/)  This  is  especially  the  case  when  the  property  was 
newly-acquired  by  the  father  :  it  is  generally  felt  as  to  such 
property  that  his  wishes  expressed  or  understood  ought  to 
prevail,  and  that  his  widow  has  an  interest  which  ought  to 
be  protected,  (g)  Sometimes  the  husband  settles  terms  in 
an  adoption  mado  by  himself.  Sometimes  he  annexes  to 
his  will  or  to  his  permission  to  adopt  specific  terms  as  to  the 

(a)  See  above,  pp.  340,  358. 

(h)  Vyav.  May.  Chap.  IV.  Sec.  I.  paras.  11,12,  and  See.  IX.  para.  2. 

(c)  6  Bom.  U.  C.  R.  224. 

(d)  11  Bom.  II.  C.  R.  199. 

(e)  I.  L.  R.  3  Bom.  7. 

(/)  The  answers  to  Questions  3,  p.  366,  and  10  p.  370,  above,  were 
no  doubt  influenced  by  a  sense  of  this. 
(g)  Comp.  above,  p.  Co3  Note  (c). 
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enjoyment  of  liis  sole  or  separate  property.  In  some  eases 
he  leaves  the  whole  or  part  of  his  property  to  relatives  or  to 
a  charity,  sabject  perhaps  to  a  life  interest  of  his  widow  or 
some  other  person.  In  other  cases  he  gives  no  direction 
and  dies  intestate.  Somewhat  different  questions  arise 
under  these  different  circumstances,  and  different  views  have 
been  taken  by  the  authorities. 

In  the  case  of  an  alleged  adoption  by  a  male  of  a  nephew 
on  condition  or  with  a  reserve  to  the  wife  of  the  adopter 
of  a  life  enjoyment  of  the  immoveable  property,  and  after 
her  death  of  the  self- acquired  property  to  the  adopter's 
daughters,  the  Judicial  Committee  said  only  that  it  would 
take  very  strong  evidence  to  prove  such  an  adoption,  and 
held  it  had  not  been  proved,  (a) 

In  Vinayah  v.  Govindrao  (6)  a  direction  was  given  to 
adopt  a  nephew  by  a  will  which  greatly  limited  the  estate 
to  be  taken  by  him  as  son.  This  was  upheld  on  the  ground 
that  a  suflScient  provision  was  made  for  the  adopted  son 
and  that  he,  after  his  adoption,  had  assented  to  the  will  and 
taken  the  benefit  which  it  secared  to  him. 

In  a  case  however  in  which  a  will  was  thought  effectual  by 
the  Pandits,  they  added : — "  If  the  testator  had  really  given  his 
wife  verbal  instructions  to  adopt  a  son  in  the  event  of  her 
not  bearing  male  issue,  her  compliance  with  those  instructions 
would  of  course  invalidate  the  will  according  to  the  Hindfl 
law,  it  being  incompetent  for  the  testator,  who  authorized 
the  adoption  of  a  son,  to  alienate  the  whole  of  his  estate,  (c) 
and  thereby  injure  the  means  of  the  maintenance  of  his  would- 
be-heir.''  (d) 

{a)  Imnt  Konwar  v.  Rooi^  Narain  Singh,  6  Cal.  R.  76. 

{b)  6  Bom.  n.  C.  R.  224  A.  C.  J. 

(c)  See  above,  pp.  216,  G48,  758;  Vyav.  May.  Chap.  IX.  para.  2. 

{d)  Nagalidchmee  Ummal  v.  Go}'iOO  Nadaraja,  6  M.  I.  A.  320.  See 
above,  pp.  213,  214, 219,  220. 
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In  the  case  of  an  authority  to  adopt,  unaccompanied  by 
limitations  of  the  property,  the  Judicial  Committee  said  that— 
'^  A  son  adopted  under  a  permission  by  a  widow  takes  as  such 
by  inheritance  from  his  adoptive  father,  not  by  devise.^'  (a) 
If  he  takes  without  qualification  as  a  son  by  inheritance  it 
does  not  seem  consistent  with  that,  that  he  should  be  sub- 
jected to  other  terms  by  either  adoptive  parent  than  such  as 
could  be  imposed  on  a  son  by  birth.  This  was  the  view 
taken  by  the  Sdstri  in  the  case  referred  to  at  p.  187.  He 
pronounced  the  adopted  son's  right  unafiected  by  stipu- 
lations imposed  on  him  by  the  widow  in  her  own  interest. 

The  terms  stated  in  the  deed,  where  there  is  one,  usually 
embody  the  notions  of  the  parties  as  to  the  legal  effect  of  the 
adoption,  (b)  but  this  is  by  no  means  always  the  case.  In 
Chitko  V.  Janaki  (c)  a  widow  adopted  without,  as  appears, 
any  direction  from  her  husband.  She  contracted  with  the 
boy's  father  for  his  entire  exclusion  from  any  proprietary 
right,  and  for  his  heirship  to  her  '^  subject"  to  these  "  condi- 
tions'' or  rather  limitations.  They  could  hardly  be  pi-o- 
nounced  reasonable,  but  on  account  of  the  poverty  of  the 
boy's  family  they  were  upheld  by  the  High  Court.  If  the 
boy  however  immediately  on  the  change  in  his  status  by 
adoption  became  heir  to  his  adoptive  father  taking  by  inherit- 
ance an  unqualified  estate,  the  agreement  must,  it  would 
seem,  have  been  void.  The  widow's  contract  with  the  boy's 
father  to  the  boy's  detriment  would  no  more  stand  than  such 
bargains  of  her's  with  other  persons. 

When  this  ruling  came  under  the  observation  of  the  Judi- 
cial Committee,  their  Lordships  pronounced  it  a  matter  not 
unattended  with  difficulty,  (d)     In  the  particular  case  they 

(a)  Bhoohun  Moyee's  case,  10  M.  I.  A.  at  p.  311. 

(6)  As  in  the  case  at  Steele,  L.  C.  p.  183. 

(c)  11  Bom.  H.  0.  R.  l99. 

{d)  Ramaeawmi  v.  Vmkataramaiyan,  L.  R.  6  I.  A.  at  p.  208. 
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had  at  the  time  to  deal  with^  their  Lordships  found  that  the 
bargain  was  one  that  could  be  and  had  been  ratified  by  tho 
adoptive  son  after  he  became  of  age. 

It  has  been  more  emphatically  dissented  from  by  the 
High  Court  at  Madras,  (a)  Sir  C.  Turner,  C.  J., there  said — 
*'  We  are  of  opinion  that  a  child  taken  in  adoption  cannot  be 
bound  by  the  assent  of  his  natural  father  to  terms  imposed 
as  a  condition  of  the  adoption,  and  that,  like  other  agreements 
madeonbehalf  of  minors  for  other  than  necessary  purposes, 
it  would  lie  with  the  minor,  when  he  came  of  age,  to  consent 
to  or  repudiate  them.  (6)  This  we  understand  to  be  the  effect 
of  the  ruling  of  the  Judicial  Committee  in  Rdmasatvmi  Aiyar 
V.  VencataramAiyan,^'  (c) 

In  Special  Appeal  No.  32  of  1871  (d)  of  the  High  Court 
of  Bombay  it  was  thought,  however,  following  Vinayak  v. 
Govindrao,  (e)  to  be  at  least  possible  that  a  widow  adopting 
might  reserve  to  herself  a  material  part  of  the  estate. 

A  distinction  may  no  doubt  be  taken  between  the  widow 
adopting  on  a  general  authority  or  without  authority,  and 
one  adopting  under  terms  defined  by  the  deceased  husband. 
At  Calcutta  the  husband^s  authority  to  limit  at  will  the 
estate  to  be  taken  by  his  widow  and  by  the  son  she  was  to 

(a)  In  the  judgment  of  the  latter  a  com  promise  by  the  widow  of 
claims  set  up  by  the  members  of  her  husband's  family  was  upheld, 
though  made  with  a  view  to  adoption,  and  directly  diminishing  tho 
estate.  It  was  thought  a  fair  arrangement  in  itself,  and  one  therefore 
which  was  not  affected  by  the  subsequent  adoption.  {See  above,  p.  367.) 

(6)  See  Bamundoss  Modkerjea  v.  Mussf.  Tarinee.  7  M.  T.  A.  1G9 ; 
Naihajee  v.  EarU  8  Bom.  H.  C.  E.  67  A.  C.  J. 

(c)  L.  K.  6. 1.  A.  196 ;  Lakshmana  Bdu  v.  Lakshni  Ammdl,  I.  L.  R. 
4  Mad.  160, 163. 

{d)  Decided  12th  June  1871. 

(e)  Above,  p.  1106  Note  (6). 
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adopt  has  been  fully  recognized.  («)  A  power  of  adoption 
having  been  given  by  will  to  a  wife,  coupled  with  a  direction 
that  the  widow  should,  during  her  life,  retain  all  testetor's 
property,  ancestral  as  well  as  self-acquired,  it  was  held  that 
the  widow  after  adopting  had  a  life  interest  with  remainder 
to  the  adopted  son.  (h) 

It  does  not  seem  possible  to  reconcile  with  this  last  deci- 
sion the  opinion  of  the  Sdstris  given  in  the  earlier  case,  (c) 
In  Bombay  and  the  other  provinces  subject  to  the  law  of 
the  Mitdkshara  a  father's  power  of  devise  as  against  hving 
sons  is  strictly  limited,  (d)  and  the  Sdstris'  opinion  would 
substantially  express  the  law.  If  the  son  adopted  by  a  widow 
under  a  general  power  given  by  will  takes  even  in  Bengal 
otherwise  than  by  inheritance,  there  is  a  difficulty  on  the 
decisions  in  conceiving  how  he  can  take  at  all.  He  may  not 
have  been  born  in  the  life  of  the  testator,  {e)  he  could  cer- 
tainly not  be  ascertained  at  the  moment  of  his  death.  No 
gift  could  be  made  to  such  a  person  nor  consequently  conld 
a  bequest.  (/)  If  however  the  adopted  son  takes  by  inherit- 
ance even  the  father's  power  of  devise  to  his  injury  is  very  re- 
stricted.    In  Baboo  Beer  Pertab  Sahee  v.  Maharajah  Rajeiider 


(a)  The  terms  must,  it  seems,  have  been  accepted  by  the  boy's  real 
father ;  otherwise  a  contention  would  have  been  raised  on  the  ground 
of  concealment  of  the  limitations  by  the  widow. 

(5)  Bepin  Behari  Bundopadkya  v.  Brojo  Nath  Mooklwpadkya,  I.  L. 
R.  8  Cal.  So7,io\\oyrmg  Musst,  BJiagbutii  Daee  v.  ChotodhryBh/)lanaiht 
I.  L.  B.  2  I.  A.  2oej.  The  latter  was  not  a  case  of  adoption  but  of 
a  settlement  by  a  man  on  his  wife  with  the  concurrence  of  his  Kri- 
trima  son  to  whom  was  given  a  remainder  on  the  wife's  death.    . 

(c)  In  a  case  where  the  widow  was  given  *'  absolute  control"  and 
possession  during  her  life,  Sir  R.  Couch,  C.  J.,  refrained  from  saying 
whether  she  took  more  than  a  power  of  management  for  the  proposed 
son  in  adoption.  Edmguttee  Acharjce  v.  Krlsto  Soonduree  Debia,  20 
C.  W.  R.  472  C.  R. 

(d)  See  above,  pp.  209,  210,  219. 

(e)  Above,  p.  1055. 

(/)  See  the  Tagore  case,  L.  R.  S.  I.  A.  47,  07,  70;  RanigutUi 
Acharjee  v.  Krieio  Soonduree  Delia,  20  C.  W.  R.  472  C.  R. 
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Pertah  Sahee  (a)  the  Judicial  Committee  say: — ''A  man 
(with  male  descendants)  may  dispose  by  will  of  his  separate 
and  self-acquired  property  .  .  .  .  ?y  moveable,  subject 
perhaps  to  the  restriction  that  he  cannot  wholly  disinherit 
any  one  of  such  descendants." 

The  husband  who  authorizes  a  widow  to  adopt  has  not 
sons  as  coparceners  to  interfere  with  his  disposal  of  his  pro- 
perty, and  an  adoption  by  him  after  such  a  disposal  could  not 
affect  it.  (i)  But  the  case  just  referred  to  shows  that  a  gift 
or  devise,  made  after  an  adoption  ''could  not  prevail  to  any 
extent  against  the  son,''  (c)  so  that  if  the  adoption  by  the 
widow  is  absolutely  retroactive  a  will  in  her  favour  being 
overcome  by  the  son's  survivorship  cannot  secure  her 
agaiust  the  ordinary  risks  of  adoption.  A  mritya  patra  in 
a  form  not  uncommon  may  bo  more  effectual  by  giving  her 
an  immediate  interest  in  the  property  subject  to  the  life-use 
of  the  donor,  (d) 

It  is  obviously  somewhat  inconsistent  with  the  theory  of 
a  complete  continuity  of  ideal  existence  between  the  sou 
adopted  by  a  widow  and  the  predeceased  adoptive  father  that 
the  widow  should  be  able  to  stipulate  for  terms  other  than 
those  of  the  son's  taking  the  whole  estate  with  all  its  respon- 
sibilities, {e)     This  theory  has  in  many  cases  been  applied 

(a)  12  M.  I.  A.  at  p.  38 ;  see  also  Lakshnan  Dada  NaiJc  v.  Bamchand- 
ra  Dada  Kaik,  I.  L.  R.  6  Bom.  48. 

{h)  Ramhhat  v.  Lakshnan,  I.  L.  B.  Ij  Bom.  631. 

(c)  Jud.  Cit.  at  p.  637,  and  cases  there  referred  to. 

(d)  See  above,  pp.  218  Note  (c),  221.  This  form  of  will  avoids  the 
distinction  drawn  by  the  High  Court  of  Madras  between  the  gift  and 
the  will  of  an  nnseparated  HindO,  unless  the  gift  itself  be  deemed 
incomplete  until  separate  possession  of  the  property  is  given.  See 
Coleb.  Dig.  Bk.  II.  Chap.  IV.  T.  56  Comm.;  above,  pp.  685,  696,  707 
Note  (c);  Viila  BtUteii  v.  Yamenamma,  8  M.  H,  C.  R.  6. 

(e)  See  above,  p.  165.  It  is  shown  there  that  a  Hindil  inheritance 
is  by  native  lawyers  conceived  as  a  univereitas.  The  son  takes  it 
with  all  its  burdens  even  though  he  should  resign  a  part  to  the 
adoptivo  mother. 
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so  as  to  annul  the  intermediate  transactions  of  the  widow^(a) 
but  withal  it  is  not  a  thorough-going  theory  as  is  seen  iu 
the  case  of  collateral  succession  between  the  decease  and  the 
adoption.  ( h)  The  recognition  of  separate  property  however 
implies  a  right  to  dispose  of  it  by  the  husband^  and  wills  being 
allowed,  he  can  give  or  bequeath  to  his  widow  as  against  au 
existing  son,  (o)  much  more  it  may  be  said  as  against  a  son  to 
be  adopted,  (d)  If  dying  sonless  he  makes  no  will,  his  widow 
takes  his  separate  estate  by  inheritance,  {e)  and  even  with 
respect  to  the  immoveable  property,  as  she  cannot  be  forced 
to  adopt  at  all,  it  seems  a  necessary  concession  that  she 
should  be  allowed  to  impose  reasonable  terms  on  an  adoption 
for  her  own  security.  (/)  By  avoiding  any  disposition  her 
deceased  husband  has,  under  the  law  of  Bombay,  made  her 
discretion  virtually  his  own.  If  he  has  given  particular  di- 
rections these  must  probably  be  regarded  as  conditions, 
without  compliance  with  which  an  adoption  cannot  be  made 
in  so  far  as  they  are  conditions  precedent,  (A)  and  which 
otherwise  attend  the  adoption  and  govern  the  rights  of  pro- 
perty arising  under  it,  so  far  as  is  consistent  with  the 
status  induced  by  the  adoption.  The  terms  must,  to 
satisfy  in  any  degree  the  Hindft  law  bo  not  grossly  unfair  to 
an  infant  adopted,  and  must  be  subject  to  control  and  revision 
by  the  Civil  Court. 

(a)  Above,  pp.  101,  367 ;  Rajkristo  Roy  v.  Kislioree  Mohun,  3  C  W. 
E.  U ;  MS.  1716  ;  2  Str.  H.  L.  127. 

(h)  See  too  above,  pp.  94,  96. 

(c)  Above,  pp.  207, 208,  219. 

{d)  SeeshoYO,  p.  641. 

(e)  Above,  pp.  88,  94 ;  Mit.  Chap.  XL  Sec.  I,  p.  39. 

(/)  Analogy  would  suggest  a  possible  reserve  of  one  half  as  on  a 
partition  with  her  son  she  would  take  so  much.  See  Above,  pp.  778, 782 ; 
Steele,  L.  C.  69.  The  ^^tris'  view  of  the  proper  extent  of  tbc 
mother's  right  was  the  same.    See  pp.  366, 370. 

(*)  Comp.  Rangubdi  v.  BhagirlhibdU  I-  L.  R.  2  Bom.  377. 
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Though  the  HindA  law,  in  its  earlier  form,  strictly  guard- 
ing the  family  estate,  imposed  rigorous  limitations  on  gifts 
to  females  (a)  it  is  inconsistent  with  its  later  development 
that  they  should  not  be  capable  of  taking  as  large  an  estate 
as  a  donor  is  capable  of  bestowing,  (b)  The  Mitukshara^s 
doctrine  of  the  widow^s  inheritance  (c)  implies  that  she  may 
take  the  whole  interest  of  her  husband,  (d)  The  restrictions 
on  her  dealing  with  the  immoveable  property  {e)  show  that 
when  they  were  set  forth  the  law  had  not  yet  become  fully 
unfolded.  In  the  present  age  when  individual  right  has 
taken  a  much  higher  place  than  formerly,  and  a  man  may 
dispose  freely  oven  of  self-acquired  lands,  (/)  it  seems  to 
follow  that  he  may  bestow  them  by  gift  or  devise  on  a  wife 
or  widow  as  well  as  on  any  one  else.  As  regards  moveables 
no  doubt  can  exist.  The  cases  referred  to  above,  pp.  208, 
293,  315,  show  that  an  interest  much  larger  than  the  tech- 
nical widow's  estate  {g)  may  be  given  to  a  woman,  (h)  and 
it  has  recently  been  expressly  ruled  (i)  that  a  man  owning 
separate  property  may  devise  it  without  limitation  to  his 
widows.  The  widows  thus  dowered  might  adopt  a  son,  and 
the  question  would  then  arise  of  whether  by  doing  so  they 
must  necessarily  defeat  their  own  estate  by  a  retrospective 
operation  of  the  adoption  so  as  to  nullify  the  will.  The 
husband's  gift  to  them  of  his  separate  property  could  not 
be  defeated  by  his  son,  whether  born  or  adopted,  unless  the 

(a)  Above,  p.  2/1. 

(b)  See  above,  pp.  208,  '4d,  293. 

(c)  Mit.  Chap.  II.  Sec.  I.  para.  39. 

(d)  Above,  pp.  149,  295  ss. 

(e)  Above,  pp.  299  ss. 
[/)  Above,  pp.  772,812. 
ig)  Above,  pp.  9-4  as. 
(/t)  See  above,  p.  777. 

(i)  Muhhajid  v.  Bai  Mancha,Bom.  H.  C.  P.  J.  1883,  p.  199;  S.  C 
I.  L.  R.  7  Bom.  491,  followiug  Jeewun  Punda  v.  Musst  Sona,  N.  W.  P. 
H.  C.  R.  1869,  p.  t5.  The  father  could  not  disinherit  his  son  by  will 
under  theMit4k8har&law, as  in  Pi-oennno  Ccoviar  OJiosev.  Tarmchnath 
Sirkar,  10  B.  L.  R.  267.  See  above,  pp.  207,  208,  219,  365,  587;  2  Str. 
H.  L.  19,  21. 
140  II 
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son  were  thus  reduced  to  indigence,  (a)  and  as  in  the 
particular  case  the  wishes  of  the  husband  in  favour  of  the 
widows  have  been  strongly  signified,  there  seems  to  be  no 
valid  reason  why  they  should  not  be  at  liberty  to  make  a 
reasonable  reserve  for  themselves  in  settling  the  terms  of 
an  adoption.  The  assumed  will  of  the  deceased  in  favour 
of  adoption  may  be  supposed  to  have  been  thus  conditioned, 
and  the  act  of  adoption  to  connect  itself  by  relation  with 
the  purpose  or  permission  that  gives  it  effect.  (6) 

Where  a  deed  of  permission  or  a  will  has  explicitly  set 
forth  the  terms  on  which  the  deceased  wished  an  adoption 
to  be  made,  there  should,  it  seems,  be  still  less  difficulty  in 
giving  effect  to  such  terms  wherever  they  are  not  wholly 
unreasonable.  In  the  case  of  simple  inheritance  by  a  widow 
a  transaction  by  which  she  defeats  the  rights  of  a  quasi- 
posthumous  son  is  certainly  opposed  to  jural  theory,  (c)  Nor 
could  a  widow  even  claim  a  partition  with  her  son  so  as  to 
obtain  an  equal  share.  (J)  Her  power  to  make  stipulations  iu 
adopting  must  apparently  be  placed  on  the  general  subordi- 
nation of  merely  pecuniary  arrangements  to  the  will  of  those 
concerned,  on  her  faculty  to  adopt  or  not  at  pleasure,  and  on 
the  benefit  to  be  secured  both  to  her  husband  and  to  the 
child  of  her  choice  (e)  by  not  making  the  hazards  of  adop- 
tion too  great.  As  it  rests  thus  on  considerations  outside  a 
strict  construction  of  the  law,  it  is  peculiarly  a  subject  for 
the  equitable  jurisdiction  of  the  Courts,  the  exercise  of 
which  is  most  strongly  called  for  where  an  infant  is  trans- 
ferred from  his  family  of  birth  and  deprived  of  the  rights 
annexed  to  his  position  there. 

(a)  Above,  pp.  208,  216,  772. 

(b)  See  Vin.  Abrt.  Tit.  Relation. 

(c)  Unless  it  can  be  maintained  that  in  making  no  disposition  the 
hnsband  has  intended  her  to  be  unlimited  owner  even  of  the  immove- 
able property.  This  is  not  admitted  by  the  Courts.  See  the  Section 
on  Stridhana. 

(d)  See  above,  pp.  653,  824. 

(c)  An  analogy  may  be  found  in  the  marriage  settlements  arranged 
for  minors  by  their  parents  under  the  English  law. 
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The  older  authorities^  both  text  books  and  decisions^  agree 
in  a  great  measure  with  the  strictness  of  the  ^dstris'  view.  It 
is  only  within  a  short  time  that  a  relaxation  is  to  be  noticed 
CM>nformabIe  to  what  has  long  been  the  usage  in  Bombay^  and 
now  perhaps  going  beyond  it.  As  usual  under  such  circum* 
stances  the  decisions  have  not  been  quite  consistent.  In 
one  case  no  such  condition^  it  was  said^  as  that  an  adoption 
of  a  boy  remaining  good  so  long  only  as  he  was  obedient 
to  the  mother  was  proved  to  have  been  imposed  upon  an 
adoptee  at  adoption^  and  even  if  it  were,  such  a  condition 
would  be  invalid,  (a)  In  some  other  cases^  however,  such 
a  stipulation  has  been  held  not  invalid,  as  in  the  one  noted 
below,  notwithstanding  the  widow^s  acknowledgment  of  the 
adoption  and  Government's  having  acted  upon  it  without 
question.  (6)  The  Sastri  however  would  not  allow  even  the 
adoptive  son  by  contract  to  divest  himself  of  his  estate.  An 
adoptive  mother  (Koll)  made  an  agreement  with  her  son, 
whereby  he  resigned  to  her  the  bulk  of  the  family  pro- 
perty. This  was  pronounced  by  the  Sastri  illegal,  and  the 
adopted  son,  if  capable,  still  entitled  to  inherit,  subject  to  the 
duty  of  maintaining  the  mother,  (c) 

The  early  cases  are  equally  restrictive  of  the  widow's  right. 
The  adoption,  it  was  ruled,  works  retrospectively,  notwith- 
standing that  the  adopting  widow  had  declared  in  the  adoption 
deed  that  the  estate  was  to  remain  with  her  during  her  life.(d) 
So  also  an  attempt  by  a  widow  in  adopting  to  reserve  the 
estate  to  herself  for  life  by  a  formal  declaration  in  writing 
was  pronounced  of  no  avail,  (c) 

(a)  Ram  Sui-un  Doss  v.  Musst,  Fran  Koer,  N.  W.  P.  R.for  1865,  Pt. 
1,  293. 

(b)  Th.  Oomrao  Singh  v.  Th,  Malitdh  Koonwar,  4  N.  W.  P.  R.  10:3a. 

(c)  MS.  15. 

{d)  Musst.  SolukJma  v. Bamdoolal Pandect al,  1  0.  S. D.  A.  R.  p.  324. 
In  Radhahai  v.  Damodar  Krishnarao,  Bom.  H.  0.  P.  J.  for  1878,  p.  9, 
a  document  of  somewhat  doubtful  import  was  construed  as  not  in- 
tended to  deprive  an  adopted  son  of  his  ordinary  rights,  and  thus  a 
discussion  of  Chitko  v.  Jaiiakx,  H  Bom.  H.  C.  R.  199,  was  avoided. 

(e)  Musst.  Sabifra  Dace  v.  Suturjhnn  Stdpvttec,  2  C.  S.  D.  A.  R.  21. 
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The  relative  position  of  the  adoptive  mother  and  son  are 
thus  defined  by  Colebrooke  : — "  Presuming  the  property  here 
spoken  of  as  the  woman's  to  have  been  what  devolved  upon 
her  by  the  death  of  her  husband,  and  not  to  have  been  her 
proper  stridhana  it  ceased  to  be  her's  at  the  moment  of  a 
valid  adoption  made  by  her  of  a  son  to  her  husband  and 
herself;  in  the  same  manner  as  property  coming  into  the 
hands  of  a  pregnant  widow,  by  the  same  means,  cannot  be 
used  by  her  as  her  own  after  the  birth  of  a  son.  An  adopt- 
ed child  is  iu  most  respects  precisely  similar  to  a  posthumous 
son.  From  the  moment  of  the  adoption  taking  effect,  the 
child  became  heir  of  the  widow's  husband ;  and  the  widow 
could  have  no  other  authority  but  that  of  mother  and 
guardian.''  (a)  Treating  the  interval  before  adoption  like  a 
time  of  gestation  the  husband's  bequests  to  his  widow  might 
take  effect  according  to  principles  generally  recognized.  In 
the  case  of  an  intestacy  recourse  must  be  had  it  seems  to 
popular  usage,  as  a  ground  for  an  indulgence  to  the  widow 
which  is  foreign  to  the  system  of  the  oustras. 

It  was  conformable  to  this,  that  in  the  case  above  where  a 
widow  had  reserved  to  herself  a  portion  of  property  at  the 
adoption,  it  was  held  she  could  sue  in  her  own  name  in  respect 
thereof,  (b) 


A.  ?.— ASSENT  AS  A  VALUABLE  CONSIDERATION. 

However  restricted  the  capacity  may  be  for  varying  the 
rights  and  duties  annexed  to  the  status  of  an  adopted  son, 
yet  the  boy  whom  it  is  proposed  to  give  in  adoption,  and 
who  has  reached  years  of  discretion,  may  exact  terms  from 
his  family  of  birth.  His  assent  to  be  given  in  adoption  was 
held  to  be  a  good  consideration  for  an  agreement  on  the 
part  of  his  brother,  whose  interest  was  necessarily  augment- 

(a)  2Str.  H.L.  p.  127. 

(6)  Oomalal  v.  Sakatmal,  S.  A.  No.  32  of  1871. 
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ed  by  the  transaction,  to  give  him  a  building  site  with  a 
supply  of  water,  (a) 

An  engagement  to  adopt  and  to  settle  property  on  the 
adopted^  in  consequence  of  which  parents  actually  give  their 
son  to  the  keeping  of  the  promisor,  is  a  contract  that  can  be 
specifically  enforced.  It  stands  on  a  footing  similar  to  that 
of  a  promise  serving  as  an  inducement  to  marriage,  and  the 
representative  of  the  promisor  may  be  compelled  to  make 
good  the  promised  settlement.  The  estate  which  had  passed 
to  the  promisor's  widow  was  held  bound  by  the  contract  to 
which  she  gave  full  effect  by  transferring  the  property 
thirty  years  after  her  husband^s  death,  {h) 

Parents  are  not,  however,  allowed  to  annex  to  the  gift  of 
their  son  conditions  in  their  own  favour,  exposing  him  to  the 
risk  of  the  adoption's  being  declared  void,  (c)  The  Court 
refused  to  give  effect  to  such  a  contract.  Nor  are  the 
sapind  as, whose  assent  may  be  needed,  at  liberty  to  sell  their 
assent  as  if  it  were  a  right  of  property.  As  to  such  a  (sup- 
posed) case  the  Judicial  Committee  said — ''  The  rights  of 
an  adof»ted  son  are  not  prejudiced  by  any  unauthorized 
alienation  by  the  widow  which  precedes  the  adoption  which 
she  makes ;  and  though  gifts  improperly  made  to  procure 
assent  might  be  powerful  evidence  to  show  no  adoption 
needed,  they  do  not  in  themselves  go  to  the  root  of  the 
legality  of  an  adoption."  (d) 


(a)  S.  A.i33  of  1874;  Ramkrishna  Moreshwar  v.  Shivram  Dinkar, 
Bom.  H.  C  P.  J.  1875,  p.  169,  The  elder  brother  executed  a  convey- 
ance to  the  younger. 

{b)  Bhala  Nahana  v.  Parbhu  HarU  I.  L.  R.  2  Bom.  Q7, 

(c)  E.  K-  Acharjee  Chowdhry  v.  Htirischandra  Choicdry^  13  B.  L.  R. 
42,  App.  Reference  is  made  to  Sec.  23  of  the  Indian  Contract  Act 
(IX.  of  1872);  S.  C.  21  C.  W.  R.  381,  382  ;  see  above,  p.  894  note  (</). 

(d)  The  Colleci&i'  of  Madura  v.  Moottoo  Ramalinga  Sathnpafhy,  12 
M.  I.  A.  397,  443.    See  above,  pp.  986  S8,  1005. 
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B  — THE  ACT  OF  ADOPTION— THE  PERSONS  WHOSE 

PARTICIPATION  IS  REQUIRED. 

B.  l.-IN  REGULAR  ADOPTIONS. 

The  persons  who  must  attend  at  an  adoption  are— (1) 
Parents  or  survivors  thereof  on  either  side  of  the  boy,  or  their 
representatives,  (a)  (2)  The  boy  to  be  adopted.  (3)  The 
officiating  priest  or  priests  in  the  castes  in  which  sacrifices 
are  thought  indispensable. 

Persons  who  may  be  invited  to  attend  at  adoption,  but 
whose  non-attendance  does  not  aflfect  validity  of  adoption, 
are — (1)  Near  kinsmen,  (b)  (2)  Neighbouring  gentry. (c) 
(3)  Visitors,  standers  by,  who  may  become  witnesses  of 
adoption,  (d)  _^ 

B.  1.  1.— THE  PARENTS  GIVING. 

'^  The  giver  and  receiver  should  both  be  present  at  the 
ceremony  of  adoption.  It  should  take  place  at  the  adopter's 
house  or  other  place  free  from  impurity.  The  adopter  must 
personally  (not  by  deputy)  take  the  child/'  (e) 

(a)  Sir  F.  Macn.  Cons.  H.  L.  p.  218 ;  2  Str.  H.  L.  p.  87.  Under 
the  Roman  Law  '*  Is  qui  adoptat  vindicat  apnd  prsBtorem  filium  suum 
esse,"  Gaius  I.  §  134:  after  an  "  in  jure  cessio'*  by  the  natural  father. 
The  ancient  form  is  given  in  the  Digest  (Lib.  I.  Tit.  VII.)  the  giver 
saying  *'  Mancipo  tibi  hunc  filium  qui  mens  est,"  and  the  receiver 
**  Hunc  ego  hominem  jure  quiritium  meum  esse  aio,  isque  mihi  emp- 
tus  est  hoc  eere  cBneaque  libra-"    Poth.  Pand  I.  §  VIII. 

As  usual  in  solemn  ceremonies  the  personal  presence  of  the  parties 
was  necessary.  They  had  to  make  the  prescribed  declaration  before 
a  magistrate  of  high  rank,  whose  authority  then  attached  to  the  rela- 
tion contracted  in  his  presence;  mere  documents  were  ineffectual. 
lb.  An  irregular  adoption  could  be  confirmed  after  a  judicial  inquiry 
and  hearing  those  who  opposed  it.     lb.  §  XV. 

(6)  Ala)ik  Manjari  v.  Fakir  Chand,  5  C.  S.  D.  A.  R.  366. 

(c)  Sootrugun  Suipnttij  v.  Sabifra  Dye  5   2  Knapp,  387 ;  S.  C.  0  C. 
W.  R.  P.  C.  109. 
{d)  Veerapermal  Pillay  v.  Narrain  Plllay,  1  Str.  91. 
(e)  MS.  1675.     See  above,  p.  930. 
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The  presence  of  the  natural  or  the  adoptive  mother,  it  was 
held,  is  not  necessary  if  the  fathers  bo  present,  (a)  In  the 
particular  case  the  parties  were  Sftdras,  but  the  ceremonies 
imply  the  presence  only  of  the  fathers  (when  living)  as 
indispensable  even  amongst  the  higher  castes.  In  a  case 
where  proof  of  gift  was  wanting,  either  by  the  father  or  the 
mother  of  the  boy,  it  was  said  that  a  deed  executed  only  by 
the  adoptive  father  was  insufficient  to  establish  an  adop- 
tion. (6) 

Similarly  in  a  case  before  the  Judicial  Committee  ifc  was 
laid  down  that  the  requisite  declaration  of  gift  can  be  made 
only  by  the  parent  (c)  giving  the  boy.  An  instrument  signed 
by  the  adopter  and  declaring  the  boy  his  representative  is 
ineffectual  for  this  purpose,  (d)  and  is  needless.  A  odstri  says 
"  When  either  of  the  parents  has  given  a  son  by  pouring 
water  on  his  hands  the  gift  is  complete.'^  (The  gift  was  in 
the  question  stated  as  made  by  the  father.  )(c')  "  The  parents 
need  not  consult  their  relatives.'*  (/) 

The  corporeal  gift  of  the  boy  to  be  adopted  may  be  made 
by  deputy  as  by  a  wife,  or  a  brother  of  the  real  father,  or  as 
a  deputy  of  a  widow  by  her  uncle  when  the  request  and 
assent  have  passed  between  the  real  and  the  adoptive 
parents,  (g) 

(a)  Alvar  Ammaiil  v.  Ramasawmy  Naiken,  2  M.  S.  D.  A.  R.  67. 

{b)  Lakshmany.  Mala  bin  Oanu,  Bom.  H.  C.  P.  J.  1875,  p.  186. 
See  above,  p.  910. 

(c)  See  abovei  p.  896. 

(d)  Nilmadliab  Das  v.  Blshumbhar  Das,  3  B.  L.  R.  27  P.  C.  j  S.  C. 
13  M.  I.  A.  85. 

(c)  MS.  1677. 

(f)n. 

Iq)  Vijiarangam  v.  Lakahuman,  8  Bom.  H.  0.  B.  at  p.  256-7  ;  Uom- 
guhaly.  Bhaffirthibai,  I.  L.  B.  2  Bom.  377;  Jamnahai  v.  Raychand, 
I.  L.  R.  7  Bom.  229. 
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B.  1.  2.--THE  PARENTS  TAKING. 

"  It  is  ordained  that  the  husband  and  wife,  among  the 
SAdras,  should  bo  present,  and  that  they  should  cause  a 
Brahmin  to  make  oblation  to  fire/^  (a) 

The  wife,  as  wo  have  seen  above.  Section  III.,  may  act 
under  a  delegation  from  her  husband  in  giving  or  receiviDg 
a  son  in  adoption.  In  such  a  case  the  husband's  presence 
is  of  course  dispensed  with. 

(1)  Adoption  by  a  wife  of  a  son  in  her  husband's  lifetime ; 
(2)  carrying  on  a  suit  on  his  behalf  and  in  his  name ;  (3)  non- 
denial  of  adoption,  were  held  to  be  strong  circumstantial  evi- 
dence in  favour  of  adoption  with  the  husband's  consent  and 
with  due  ceremonies  performed,  (b) 

When  one  of  the  adoptive  parents  has  died  the  other  may 
accept  in  adoption  subject  to  the  conditions  already  consider- 
ed. When  both  are  dead,  as  the  acceptance  by  either  parent 
IS  impossible,  the  adoption  itself  becomes  impossible  also. 
The  exceptions  admitted  in  a  few  cases  have  been  considered 
under  Sec.  III.  (c)  The  law  was  thus  laid  down  by  the  High 
Court  of  Bombay  : — ^'  There  must  be  not  only  a  giving  but 
an  acceptance  manifested  by  some  overt  act  to  constitute  an 
adoption  according  to  Hindft  law.  (d)  Here  there  is  said  to 
have  been  a  giving,  but  to  whom  ?  to  two  dead  persons,  the 
only  two  who  could  have  adopted  a  son  to  the  man."  {e) 

B.  1.  3.— PRESENCE  OF  THE  CHILD  GIVEN. 

The  indispensable  manual  delivery  and  acceptance  of  the 
boy  adopted  (/)   implies  of  necessity  his  presence  at  the 


(rt)  2  Str.  H.  L.  p.  13U. 

(6)  Tincoiorie  ChatterJeeY.  DenoHath  Banerjee,  W.  R.  180-A,  p.  155. 
(c)  Above,  p.  1012. 
{d)  1  Str.  H.  L.  95 ;  Manu  IX.  168. 

(e)  Per  Westropp,  C.  J.,  Bhagvandas  Tejmal  v.  Rajmal,  10  Bom. 
II.  C.  R.  2(35. 
(/)  Steele,  L.C.  184. 
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ceremony.     This  gives  him  the  opportunity,  should  he  object 
to  the  transaction,  of  expressing  his  dissent,  (a) 


B.  1.  4.^piiesencf;  of  relatives. 

"The  aclopter^s  kinsmen  ought  to  be  convened,  but  their 
assent  is  not  necessary."  (b) 


B.  2.— IN  CASES  OF  ANOMALOUS  ADOPTIONS. 

In  the  quasi-adoptions  in  vogue  amongst  some  castes  of 
the  Bombay  Presidency  {c)  no  forms  appear  to  be  used 
beyond  those  intimating  assent  on  both  sides,  nor  is  the 
presence  of  relatives  thought  requisite. 

In  a  kritrima  adoption  the  consent  of  the  party  adopted  is 
essential  to  the  validity  of  it,  (d)  and  should  be  expressed 
simultaneously  with  the  acceptance  of  the  adopter. 

In  Macnaghten,  H.  L.  vol,  II.  pp.  196  ss,  will  bo  found 
several  cases  of  kritrima  adoptions.  Nothing  seems  essen- 
tial but  the  assent  of  the  parties  and  of  the  boy's  parents 
if  they  are  alive,  (e) 

C— EXTERNAL  CONDITIONS  TO  BE  SAllSFIED. 
C.  1.— AS  TO  PUBLICITY. 

To  render  adoption  complete,  there  must  be  a  public  act  of 
giving  and  receiving,  accompanied  by  a  performance  of  some 
religious  ceremony.  {/) 


(a)  Sfte  above,  A.  3. 

(b)  MSS.  1634,  1677.  If  tbo  doctiiuc  of  tbe  Sainskdrakaustubha, 
as  to  the  widow's  independence  in  adopting  be  taken  as  law  for  tbc 
Bombay  Presidency,  the  presence  of  relatives  cannot  be  necessary, 
as  an  intimation  of  a  superfluous  assent,  see  above,  pp.  864, 880,  904  ; 
VaMktha,  XV.  6. 

(c)  Above,  p.  927. 

{d)  LachmanLall  v.  MohunLall,  16  C.  W.  R.  171». 
(e)  Suth.  Syn.  Notes  xv.  xvi. 

(/)  S.  8idd€8ory  Dossee  v.  Doargachurn  Sett,  1  Bourke,  pp.  360, 361, 
141  H 
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*'  It  is  enjoined  that  notice  of  an  adoption  should  be  given 
to  the  relations  within  the  (the  circle  of  the)  Sagotr  Sapindas 
and  to  the  Rftja,  though  no  provision  appears  in  case  of  their 
disapprobation,  even  in  adoptions  by  widows/'  (a) 

This  injunction  bears  less  on  the  choice  amongst  different 
boys  in  the  family  than  on  the  necessity  or  at  least  the  desir- 
ableness of  the  countenance  of  all  members  of  the  family  to 
the  celebration  of  a  religious  ceremony.  To  show  their 
assent  and  presence  they  ought  to  sign  the  deed  when  there 
is  one.  (b) 

''  Intimation  of  an  intended  adoption  should  bo  given  to  a 
Mamlutdar  or  other  Government  officer  of  the  vicinity,  but 
the  want  of  it  does  not  vitiate  an  adoption  otherwise  made 
with  due  ceremony.^^  (c) 

Publicity  is  not  absolutely  essential  to  validity  of  adoption, 
yet  it  is  always  sought  for  on  such  occasions,   (d) 


C.  2  —AS  TO  TIME. 

'^  A  fortunate  day  ought  to  be  selected  for  an  adoption."  (c) 

"  The  Sankalpa  or  declaration  of  desire  to  adopt  must  be 
made  by  day.  The  remaining  ceremonies  may  then  take 
place  by  night.     A  formal  acceptance  is  indispensable."  {/) 


(a)  Steele,  L.  C.  45.  The  object  of  the  intimation  to  Government 
where  its  interests  aro  concerned  may  be  seen  from  the  cases  above, 
pp.  1^10-11,  and  the  references  at  p.  937. 

(b)  lb.  18U. 

(c)  MSS-  1G77,  1711;   VashUa,  XV.  «;. 

(d)  R,  Vassereddi  Ramanandha  Baulu  v.  R.  F.  Jtigganadha  Baulu, 
1  M.  S.  D.  A.  Dec.  IS'^%  p.  520;  Ratne  Munmoheenee  v.  Jairmmi* 
Bose,  C.  S.  D.  A.  R.  1857,  p.  244;  Rame  Kishiomonee  Dehf^a  v.  fiflffl 
Annndnaih  Hoy,  C.  S.  D.  A.  R.  1857,  p.  1127. 

(0  MS.  1677. 

(/I  MS.  167i». 
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C.  3.— AS  TO  PLACE. 

It  is  not  a  ground  for  setting  aside  an  adoption  that  it 
was  celebrated  not  at  the  usual  place  of  residence  of  the 
parties^  (a)  though  this  is  the  proper  course,  (b) 

Sacrifice  need  not  take  place  in  the  house  of  the  adopter, (c) 
but  this  is  usual,  (d) 


D.  I.-CEREMONIES  AND  FORMS-CONSTITUTIVE. 
D.  I.  1— AMONGST  BRAHMANS. 

(a). — In  adopting  Strangers;  and  generally . 

(6). — In  adopting  Sagotras. 

(e). — In  adopting  Adults  and  Boys  already  tonsured  or  initiated, 

(d), — In  adopting  as  a  Dvydmushydyana. 


D.  I.  1.  (a).— IN  ADOPTING  STRANGERS  ;  AND 
GENERALLY. 

The  ceremonies  used  in  adoption  are  either  regarded  as 
essential  to  constitute  the  relation ;  as  sacrificial  j  as  au- 
spicious ;  as  authenticative  ;  or  as  simply  indicating  joy  and 
generosity.  Amongst  the  Brahmanas,  if  the  S&stris  can  be 
taken  as  faithful  expositors  of  their  law,  the  first  two  classes 
blend  into  one.  But  the  second  class  is  of  very  variable 
extent.  At  pp.  218  ss  of  Strangers  H.  L.  vol.  IL,  there  is  a 
description  of  a  very  elaborate  ceremonial,  but  at  p.  87  this 
is  cut  down  to  a  few  simple  particulars,  the  demand  after 
invitations  and  notice  to  the  authorities,  the  gift,  the  datta 
homuy  followed  after  adoption  by  the  upan&yana  to  be 
celebrated  by  the  adoptive  father,  {e) 

(a)  Bhaskar  Buchajee  y.  Karoo  Ragonath,  Bom.  Sel.  Rep.  25. 
(6)  Datt.  Chand.  Sec.  II.  9. 

(c)  Th.  Oomrao  Singh  v.  Th,  Mahtab  Koonwar,  4  N.  W.  P.  R.  p.  103. 

(d)  Datt.  Chand.  Sec.  II.  16  ;  Datt.  Mtm.  V.  15,  21  ss. 
(«>)  5t>e  above,  p.  9^8. 
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Jagannatha  (a)  insists  on  the  datta  homa ;  and  on  the 
Samsk&ras  (6)  from  tonsure  onwards  being  performed  in  the 
adoptive  family.  The  pntreshti^  he  thinks^  may  be  dispensed 
with,  and  this  is  so  in  Bombay,  (c) 

The  Vyavahara  MayAkha  {d)  prescribes  an  elaborate  cere- 
monial borrowed  from  Sannaka,  the  chief  elements  of  which 
are  those  already  indicated.  That  it  was  not  deemed  impera- 
tive in  every  particular  may  be  gathered  from  Steele's  Law 
of  Caste,  which  describes  the  requisite  ceremonies  as  fol- 
lows:— 

*'  Of  the  numerous  ceremonies  enjoined  in  the  ^ftstras,  the  following 
are  the  most  essential : — 1.  Prutigruhu,  the  formal  giving  away  of 
the  boy  by  his  parents,  and  acceptance  by  the  other  party,  with 
the  form  of  Julasunkulp,  or  pouring  water  on  the  hands.  Pre- 
sents may  or  may  not  be  given.  2.  Mustukawugrun,  (e)  the  placing 
the  boy  in  the  adopter's  lap,  the  latter  breathing  on  his  head. 
3.  Horn,  fire  sacrifice  performed  by  the  Poorohit  or  others.  This 
is  said  to  be  unnecessary  in  adoptions  of  a  brother's  or  daughter's 
son,  which  are  performed  by  Wakyudau,  or  verbal  gift.  Soodms 
cannot  perform  any  ceremonies  requiring  muntrus  from  the  Yedt 
(Vedokt-kurum).  4.  Deepwaraa,  the  revolution  of  a  lamp,  t 
ceremony  at  Pooja,  or  worship  of  the  idol.  5.  Brihmun  Bhojun, 
alms  of  food,  &c.,  to  Br&hmuns.  Such  of  these  ceremonies  as  re- 
quire the  repetition  of  muntrus,  as  the  M ustukwugrun,  &c.,  can- 
not be  performed  by  a  female  adopter,  personally  ;  she  mast  go 
through  the  essential  form  of  taking  the  adoptee  in  her  lap,  and 
supply  funds  for  Br&hmnn  agency  in  other  respects.     After   these 


(a)  Coleb.  Dig.  Bk.  V.  T.  275. 

(6)  A  list  of  the  Sarask&ras  will  be  found  in  Coleb.  Dig.  Bk.  V.  TT. 
133, 134,  Notes,  and  in  Steele,  L.  0.  28.  As  the  latter  says,  they  are 
now  much  neglected,  Steele,  L.  C.  159. 

(c)  Steele,  L.  C  43. 

{d)  Chap.  IV.  Sec.  V.  para.  8. 

(e)  See  above,  p.  949.  The  system  of  spelling  followed  by  Steele 
differs  from  the  one  now  usually  followed. 
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ceremonies  (Widban)  have  been  fully  performed^  an  adoption  can- 
not be  annulled.    Pending   tbeir  performance^  another  may   be 

chosen they  are  not  essential 

where  the  adoptee  is  of  the  same  gotr.  But  in  case  of  discovery 
that  the  boy,  being  of  another  gotr,  ^as  not  adopted  ^ith  those 
ceremonies,  or  that  be  was  of  another  caste,  the  adoption  is  null, 
and  the  boy  is  to  receive  maintenance  as  a  Dis  or  slave."  (a) 

As  the  S&stris  insist  frequently  on  the  necessity  of  the 
rites  prescribed  by  the  S&stra  it  may  be  pointed  out  that 
these  are  very  simple  as  compared  with  the  elaborate  ritual 
which  has  been  built  up  on  them  in  later  days.  Thus  Va* 
sistha  says: — *'  The  adopter  shall  assemble  his  kinsmen^  an- 
nounce his  intention  to  the  ruler,  make  burnt  offerings  in 
the  midst  of  his  house,  and  recite  the  Vydhritis/'  (6) 

As  caste  or  local  custom  may  regulate  the  forms  of 
marriage  (c)  so  it  would  seem  may  it  regulate  the  forms  of 
adoption.  This  being  so,  the  Courts  have  naturally  never 
insisted  on  proof  of  more  than  the  minimum  prescribed 
by  the  caste  law.  {d)  What  this  is  has  been  differently 
estimated,  but  that  all  difficulties  are  to  be  got  rid  of  by 
making  mere  gift  and  acceptance  sufficient  for  adoption  in 
all  cases  is  a  proposition  that  cannot  be  stated  with  confi* 
dence  against  the  numerons  opinions  of  the  Sastris  of  tho 
Bombay  Courts,  (e) 

Amongst  Br&hmanas  there  may  be  a  retraction  until  the 
datta  homa  has  been  celebrated,  but  not  afterwards,  and  the 

(a)  Steele,  L.  C.  45,  46. 

(b)  Yasishtha  XV.  6.  The  Vy&hritis  are  mystic  syllables  pro- 
nounced in  offering  the  fire  oblations.  Bee  Biihler  ad  loc.  The  ritual 
described  by  Baudhftyana  is  more  elaborate.  See  Baudh.  Parisishta, 
Pr.  VII.  Ad.  6;  Datt.  Mim.  Sec.  V.  42 ;  Datt.  Chand.  Sec.  II.  16. 

(c)  Oatha  Ram  Mistree  v.  Moohita  Kochin  et  al,  14  B.  L.  B.  298; 
Rajkumar  Nobodip  Ckundro  Deb  Btii-mun  v.  Bajah  Bir  Chwndra 
Mmikya  Bahadoar,  26  C  W.  R.  404,  414.    See  above,  p.  941. 

id)  See  above,  pp.  921,  922. 
(,')  S*-^  above,  pp.  922,  923. 
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last  rale  holds  for  all  cases  in  which  the  fire  sacrifice  takes 
place,  (a)  The  homa  is  thus  thought  essential  to  a  complete 
adoption.  (6)  The  celebration  has  no  constitutive  effect  at 
all^  until^  in  its  essential  parts,  it  is  completed,  and  a  person 
is  at  liberty  to  change  his  mind  and  put  aside  a  boy  before 
full  performance  of  the  ceremony,  (c) 

Jala  Sunkalp,  or  the  pouring  of  water  on  the  hands,  is 
deemed  an  essential  part  of  the  ceremony  of  giving  a  son.  (d) 

In  all  the  castes  in  which  the  Sfetra  ceremonies  are 
observed  at  all  the  placing  of  the  boy  in  the  lap  of  the 
adopting  parent  is  considered  indispensable,  (e) 

Steele  says  {f) : — "  The  Putreshta  ceremony  and  the 
distinction  of  nitya  and  anitya  adoptions  are  not  recognized 
in  Poena.**  (g) 

The  rule  formerly  announced  by  the  Sadar  Court  of  Ben- 
gal was  that  affiliation,  established  by  sacrifice,  is  absolutely 
essential,  (li)  and  with  this  the  opinions  of  the  Bombay 
S^tris  agree,  at  least  as  to  the  Brahmana  caste.  The  follow- 
ing are  instances  : — 

"  The  only  adoption  to  be  recognized  in  the  Kali  Tug,  is 
the  ^  Ddtt  Vidhan,^  with  assent  of  parents  and  due  cere- 
monies.*' (i) 

*^  No  adoption  is  valid  unless  made  with  the  prescribed 
ceremonies.     Mere  declarations  by  the  adoptive  father  will 


(a)  Steele,  L.  C  184. 

(b)  Above,  p.  934. 

(c)  Daee  v.  Motpe,  1  Borr.  R.  75. 
{d)  Steele,  L.  C.  42. 

(e)  Steele,  L.  C.  184. 

if)  Steele,  L.  C.  48. 

{g)  See  below,  E.  1. 

(h)  Alank  Manjan  v.  Fakir  Chand  5  C.  S.  D.  A.  R.  366. 

{I)  MS.  17.V>. 
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not  constitute  an  adoption  valid.  Nor  will  the  performance 
of  funeral  ceremonies  for  the  adoptive  father  by  the  adopted 
son/^  (a) 

"  Sacrifices  are  to  be  made  according  to  the  Sas- 
tras/*  (6)  "  Adoption  is  a  religious  act.  It  requires  a  formal 
declaration  of  desire  to  take  a  son  (Sankalp);  a  formal  gift 
(Dun) ;  and  a  ceremonious  acceptance  (pratigraha) .  There  is 
an  abbreviated  form  called  Gdmpaksha  for  one  in  extremis. 
But  in  no  case  can  the  ceremonies  be  altogether  dispensed 
with,  even  though  the  adopted  be  of  the  adopter^s  family. 
The  contrary  view  of  the  Dattaka  Darpana  is  rejected.*'  (r) 
"A  person  in  extremis' '  another  Sdstri  says,  ^'may  shorten 
the  ceremony  but  cannot  omit  it,  (d)  though  the  Dattaka 
Darpana  says  he  may  in  adopting  a  relative."  (e) 

Steele  speaks  of  adoption  as  '^  sometimes  made  by  nuncu- 
pative will  at  the  point  of  death"  in  the  Southern  Maratha 
Country.  (/)  But  by  this  he  evidently  means  merely  an 
adoption  in  extremis  with  ceremonies  abridged  to  suit  the 
exigency,  (g) 


(a)  MS.  1683. 

(b)  MS.  1675. 

(c)  MS.  1714. 
{d)  MS.  1674. 
(e)  MS.  1675. 

(/)  Steele,  L.  C.  185. 

(g)  The  reader  will  be  reminded  of  the  adoption  by  testament  of  Octa- 
vius  by  Csesar,  which  however  was,  except  in  form,  only  the  nomina- 
tion of  an  heir,  and  had  to  be  ratified  by  a  vote  of  the  people.  This  was 
not  really  an  adoption ;  it  was  merely  a  mode  of  designating  a  succe.*^- 
sor,  and  preserving  one's  name  which  became  common.  (Maynz,  Dr.  R. 
§  328).  In  a  true  adoption  under  the  Hindu  law  the  adopted,  except 
a  dvy^mashy&yana,  takes  a  new  name  and  a  pjitronymic  from  hin 
adoptive  father  (see  Omigava  v.  Ranrjaiuiavda,  Bom.  H.  C.  P.  J.  1881 » 
p.  248).  the   p&lak-pntra  does  nof,  nor  does  the  kritrima  Hon.     An 
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^^  No  adoption/'  a  S&stri  again  declares, ''  is  valid  withoat 
the  prescribed  ceremonies.  The  dispensationfrom  ceremonies 
in  the  Saipskar  Gunpatti^  supposing  the  passage  gennine, 
extends  only  to  daughters'  and  brothers'  sons/*  (a)  and 
another  insists  that,  "  Whatever  is  done  contrary  to  the 
rules  of  the  Sdsfcras  must  be  considered  as  null  and  void. ''(5) 
But  the  objections  in  the  case  went  to  the  eligibility  of  the 
adopted  and  the  adopting  widow's  capacity. 

The  age  of  the  parties  has  not  been  thought  to  make  any 
difference.  An  adoption  of  a  married  man  was  said  to 
require  for  its  validity  the  performance  of  the  due  ceremo- 
nies, (c) 

A  man  in  extremis  adopted  a  son  without  ceremonies.  The 
adopted  performed  his  funeral  ceremonies.  The  S^tri  said, 
this,  according  to  the  MayAkha,  constituted  the  son  only  a 
priti-putra,  not  an  heir,  (d) 

In  the  case  of  a  son  adopted  without  any  rites  by  a  man  since 
deceased,  the  S&stri,  not  allowing  that  he  was  already  suffi- 
ciently adopted,  insisted  on  the  elder  widow's  competence  to 
adopt  him  as  the  person  indicated  by  her  husband,  notwith- 
standing  the  opposition  of  the  junior  widow.  (»») 

In  one  case  the  answer  was,  "  The  required  ceremonies 
must  be  performed  by  the  person  adopting.  They  cannot 
be  completed  after  his  death  so  as  to  constitute  a  valid 
adoption."     (No  mention  of  widow.)  (/)     But  another  S4s- 

adoption  by  will  is  not  allowed,  only  a  permission  to  adopt,  seeabore. 
Sub-sec.  III.  B.  3. 

(a)  MS.  1686. 

(b)  MS.  1672. 

(c)  MS.  1643.  This  is  the  strongest  mark  of  abandonment  of  right, 
and  is  properly  used  in  sach  a  solemn  transaction  as  a  gift  or  sale  of 
land.    See  Mit.  Chap.  I.  Sec.  I.  para.  32 ;  2  Str.  H.  L.  426. 

id)  MS.  1680. 
(c)  MS.  1649. 
(/)  MS.  1G85. 
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tri  answered  that ''  a  ceremony  begun  by  a  dying  person,  who 
does  not  live  to  complete  It,  may  be  completed  by  his 
widow/'  (a)  She  may  at  any  rate  begin  de  novo,  and  this 
seems  to  be  generally  thought  necessary.  Thus  "n 
merely  verbal  adoption  is  insufficient,  nor  can  the  deficient 
ceremonies  be  supplied  after  the  adopting  father's  death. 
But  his  widow  may  adopt  anew  from  the  beginning/'  (6) 

Jagannjltha  discusses  at  some  length  (c)  the  question  of 
whether  besides  a  gift  the  prescribed  religious  ceremonies  and 
samskaras  performed  in  the  adoptive  family  are  essential  to 
adoption.  His  conclusion  is  that  '^should  the  oblation  to 
fire  be  partly  omitted  through  inability  to  complete  it,  the 
adoption  is  sometimes  good/'  As  to  the  samskdras  he 
accepts  the  passage  of  the  E[Alik4  Pur&na  which  Nilkantha 
questions,  {d)  and  derives  from  it  the  rule  that  tonsure  and 
the  subsequent  samskdras  are  at  least  requisite  to  the  com- 
pletion of  sonship.  (e)  Hence  there  can  be  no  adoption  of 
a  boy  whose  tonsure  has  been  performed.  (/)  As  there  is  no 
ceremonial  tonsure  as  a  samskdra  in  the  lower  castes  (g) 
the  obstacle  it  would  create  does  not  exist  amongst  them,  (h) 
nor  has  any  rite  to  be  performed  in  order  to  complete  an 
adoption  beyond  a  gift  and  acceptance  distinctly  for  that 
purpose. 

Colebrooke  too  says — "  Adopted  sons  being  duly  initiated 
by  the  adopter  under  his  own  family  name  become  the  sons 
of  the  adoptive    parent.     The    upandyana    (thread    cere- 

(a)  MS.  1661. 
(6)  MS.  1684. 

(c)  Coleb.  Dig.  Bk.  V.  T.  273  ss. 

(d)  Vyav.  May.  Chap.  IV.  Sec.  V.  para.  20. 

(e)  Coleb.  Dig.  Bk.  V.  T.  183  Comm. 

(/)  Coleb.  Dig.  Bk.  V.  T.  273  Comm.    See  2  Str.  H.  L.  109. 
ig)  Coleb.  Dig.  Bk.  V.  T.  134-,  Note.    There  is  in  most  a  tonsure, 
but  without  the  sacramental  significance. 
{h)  Coleb.  Dig.  Bk.  V.  T.  275  Comm.  stib.fin. 
142  H 
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mony)  ....  must  be  performed  in  the  uame  of  the 
adopter's  gotra.''  (a) 

The  performance  of  the  sacred  ceremonies  is  not  com- 
petent to  a  woman  or  a  man  of  low  caste,  since  the  utterance 
of  the  Vcdic  formulas  is  forbidden  to  them,  (b)  The  difficulty 
is  removed  by  a  vicarious  performance  of  these  rites.  "  Like 
the  consecration  and  dismissal  of  a  bull^  the  adoption  of  a 
son  may  be  completed  by  an  oblation  to  fire  performed 
through  the  intervention  of  a  Br^hmana.^'  (c)  The  Br&h- 
ma^a  incurs  guilty  but  the  spiritual  purpose  is  none  the  less 
achieved,  (d) 

In  Madras  \he  mere  gift  and  acceptance  as  in  adoption 
constitute  adoption  even  amongst  Brahmacias.  (e)  Proof  of 
the  datta  homam  is  not  necessary  there.  The  Madras  High 
Court  quoted  with  approval  Sir  T.  Strangers  statement  :— 

'^  There  must  be  gift  and  acceptance  manifested  by  some 
overt  act.  Beyond  this,  legally  speaking,  it  does  not  appear 
that  anything  is  absolutely  necessary,  for  as  to  notice  to  the 

(rt)  Coleb.  in  2  Str.  H.  L.  111.     See  above,  p.  938. 
{b)  Vyav.  May.  Chap.  IV.  Sec.  V.  paras.  12—15. 

(c)  Coleb.  Dig.  Bk.  V.  T.  275  Comm. 

(d)  Vyav.  May.  Chap.  IV.  Sec.  V.  para.  14  ;  2  Str.  H.  L.  89. 

(e)  V.  Si}igamma  v,  Bauianuja  Charlu,  4  M.  H.  C.  B.  165.  On  this 
doctrine  the  .Judicial  Committee  has  observed  : — "  Then  it  has  been 
more  recently  decided  in  the  Madras  High  Court  that  even  in  the 
case  of  an  adoption  by  a  Br^hmini  woman  the  ceremony  is  not  ne- 
cessary. Their  Lordships  intend  to  follow  the  example  of  the  High 
Court  in  this  case  in  not  considering  to  what  extent  the  Madras 
decision  is  correct,  and  how  far  the  ceremonies  may  be  omitted  in 
the  case  of  adoption  by  a  Brahmini  woman.  They  may,  however, 
observe  that  the  reasoning  of  the  Madras  Court  applies  even  « 
fortiori  to  ^ddras.  The  other  Indian  decisions  which  have  been 
cited,  and  particularly  those  of  the  late  Suddur  Dewanny  Adawlat, 
clearly  show  that  the  present  question  has  long  been  treated  as  an 
open  and  vexed  one  by  Pandits  as  well  as  Judges.  It  was  so  treated 
in  a  case  before  their  Lordships  in  1872,  S^'ee  Narain  Milter  v.  Sree- 
muHy  Klsli^n  Sooiidory  Dassee,  L.  R.  I.  A.  Supp.  149,  but  was  not  then 
decided,  the  suit  being  dismissed  upon  another  ground"  Indromoni 
ChoiKdlirala  v.  Behari  Lai  Mnlh'ckt  L.  R.  7  I.  A.  o6. 
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Bajali  and  invitation  to  kinsmen^  tbey  are  agreed  not  to  be 
so,  being  merely  intended  to  give  greater  notoriety  to  the 
thing,  so  as  to  obviate  doubt  regarding  the  right  of  succes- 
sion, and  even  with  regard  to  the  sacrifice  of  fire,  important 
as  it  may  be  deemed,  in  a  spiritual  point  of  view,  it  is  so 
with  regard  to  the  Brahmin  only ;  according  to  a  constant 
distinction  in  the  texts  and  glosses,  upon  matters  of  ritual 
observance,  between  those  who  keep  consecrated  and  holy 
fire,  and  those  who  do  not  keep  such  fires,  i.  e.  between 
Br&hmins  and  the  other  classes,  it  being  by  the  former  only 
that  the  datta  homam  with  holy  texts  from  the  Yeda  can 
properly  be  performed,  as  was  held  in  the  case  of  the  Bajah 
of  Nobkissen  by  the  Supreme  Court  at  Bengal.     .     *"  {a) 

Even  in  Bombay  and  amongst  the  classes  who  imitate 
the  Br&hmanas  in  their  ceremonies  proof  of  the  homa  has 
not  in  all  cases  been  thought  essential  (6)  by  the  Courts. 

In  one  case  it  seems  to  have  been  held  that  the  religious 
ceremonies  might  be  dispensed  with  even  in  the  case  of 
Brdhmanas,  (c)  but  no  other  instance  seems  to  have  occurred 
in  Bombay  as  a  decision  of  a  superior  Court. 

In  a  single  instance  a  Sastri  pronounced  an  adoption  with- 
out sacrifice  valid  for  a  Br4hmana.  An  adoption  publicly 
made  by  a  Brdhmana  without  the  homa  was,  he  said,  valid 
on  the  authority  of  the  Logakshi  Bhaskar.  (d) 


D.  1.  1.— CEREMONIES  AND  FORMS. 
(6).  IN  ADOPTING  SAGOTRAS. 

The  homa  sacrifice  or  burnt  offering  deemed  religiously 
indispensable  in  other  cases  is  by  custom  pronounced  un- 
necessary  in  the  adoption  of  a  brother's  or  daughter's  son 


(a)  V.  Sivgamma  ct  al  v.  Ramanvja  Charlv,  4 Mad.  H,  C.  R.  p.  167. 
(h)  CraHnarao  v.  Raghunatk,  Perry,  0.  C.  160. 
(r)  Jagannatha  v.  RadhabaU  S.  A.  165  of  1865. 
(r?)  MS.  1688.    See  above,  p.  922.    The  authority  is  not  generally 
udrnitted. 
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(or  a  younger  brother,)  (a)  In  these  cases  the  mere  verbal 
gift  and  acceptance  are  said  to  suffice,  (b)  As  a  daughter's 
son  can  be  adopted  only  by  a  SAdra,  and  no  Sftdra  can 
pronounce  a  mantra  from  the  Veda^  (c)  the  homa  must  in 
strictness  be  dispensed  with  in  his  case^  though  a  vicarioos 
offering  and  recitation  by  a  Br^hmana  may  according  to  the 
Vyav.  May.  Chap.  IV.  Sec.  V.  para.  1 3,  and  by  custom  answer 
the  purpose,  {d)  In  the  case  of  a  brother's  son  there  is  uo 
need  for  a  discharge  from  the  gotra  of  birth  and  an  admis- 
sion to  that  of  adoption,  as  both  are  the  same,  so  that  the 
main  purpose  of  the  fire  sacrifice  not  existing,  the  sacrifice 
itself  becomes  needless,  (e) 

The  adoption  of  a  nephew  by  word  of  mouth  without 
burnt  sacrifice  is  valid.  (/)  The  Sastri,  however,  said  in  an- 
other case  :  "  The  prescribed  forms  cannot  be  dispensed  with 
even  in  the  case  of  the  adoption  of  a  member  of  the  adop- 
ter's family/'  {g)  But  again,  as  in  the  following  case,  the 
ceremonies  may  be  excused  : — ''  An  uncle  must  perform 
the  ceremony  even  to  adopt  his  nephew.  But  if  he  has 
accepted  a  gift  of  the  nephew  and  performed  his  munj  the 
boy  is  thus  affiliated  without  the  (regular)  ceremonies." (A) 


(a)  Steele,  L.  0.  46 ;  Comp.  Cdeb.  Dig.  Bk.  V.  T.  275  Comra. 
{b)  See  above,  p.  930. 
(r)  Datt.  Mini.  Sec.  I.  26. 

(d)  Comp.  Datt.  Mlm.  Sec.  I.  2?. 

(e)  2  Str.  H.  L.  89,  lOi,  107,  123, 220. 

(/)  Huehatrao  Manhur  v.  Govindrao  Mankur,  2  Borr.  83,  96.  Yama 
says: — **  It  is  not  expressly  required  that  burnt  sacrifice  and  other 
ceremonies  shoald  be  performed  on  adopting  the  son  of  a  daughter  or 
of  a  brother,  for  it  is  accomplished  in  those  cases  by  word  of  mouth 
alone.'*  (Wak  Danu,  a  verbal  gift.) 

(g)  MS.  1673.  The  Sastri  is  supported  byHhis  that  the  Smfitis 
which  contemplate  adoption  from  within  the  gotra  still  prescribe  the 
homa  sacrifice.    See  cx»  gr,  Vasishtba  XV. 

(70  MS.  1690. 
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In  Bengal  the  adoption  of  a  kinsman  may  be  made  by 
verbal  declaration,  in  presence  of  witnesses,  but  without  any 
religious  ceremony,  (a) 


D.  1.  l.-CEREMONIES  AND  FORMS--CONSTITUTIVE. 
(c)-IN  ADOPTING  AFTER  TONSURE. 

It  has  been  seen  (b)  that  in  the  case  of  en  adult  the  gift  by 
his  parents  is  as  indispensable  as  in  the  case  of  a  child,  (c) 
The  formal  acceptance  is  equally  indispensable,  though 
the  placing  of  an  adult  son  in  the  lap  of  the  acceptor  {d)  may 
not  be  I'egarded  as  essential.  Where  burnt  oflFerings  are 
requisite  they  are  not  less,  but  if  possible  more,  necessary  (e) 
in  the  case  of  one  who,  by  the  successive  samsMrs  has  be- 
come more  firmly  knitted  to  his  family  of  birth  and  its 
sacra.  (/)  If  adoption  is  at  all  regarded  by  a  caste  as  involv- 
ing a  change  of  religious  dedication  it  is  not  easy  to  conceive 
how  it  can  take  place  when  the  samskdras  have  been  com- 
pletedevenin  the  case  of  a  man  of  one  of  the  lower  castes  ;  {g) 
but  where  the  adoption  is  within  the  same  gotra  or  quasi- 
gotra,  no  change,  of  invocation  is  required,  and  the  formal 
transfer  should  suffice. 

In  the  case  of  untonsured  children  [h)  mere  irregularities 
in  forms  used  in  adopting  are  said  to  be  cured  {i)  by  means 
of  the  performance  of  the  sacrifices  and  samskdras  by  the 
adoptive  father.  (/)     The  following  is  an  instance  : — 


(a)  KulleanSingh  v.  Knpa  Singh,  1  C.  S.  D.  A.  R.  9. 
{b)  See  p.  930. 

(c)  8ee  pp.  910,  930. 

(d)  Steele,  L.  C  184. 

(e)  P.  909. 

(f)  See  above,  p.  898. 

{g)  i,  e.  not  twice-boni.     See  above,  p.  921  note  (li), 

ih)  See  Datt.  Mim.  Sec.  IV.  33. 

(i)  Comp.  p.  909. 

if)  SeeDnit.  MXm.  Sec.  IV.  69. 


Digitized 


by  Google 


1134  THE   ACT  OP   ADOITION.       [bk.  iir,  r.  vi,  d.  i.  2. 

^'  When  a  man  has  received  a  son  in  adoption,  whether 
regularly  or  not,  and  has  performed  sacrifices  for  him  as 
incladed  in  the  adoptive  father's  gotra^  he  most  be  recog- 
nized as  an  adopted  son.  The  adoption  is  not  affected  by 
the  natural  father's  subsequently  performing  the  boy's 
munj/'  (a) 

Sacrifice  to  fire  will  undo  the  effects  of  tonsure  in  the 
natural  family.  (6) 


D.  1.  1.-CEREM0NIES  AND  FORMS— CONSTITUTIVE. 
((Q-IN  THE  CASE  OF  A  DVYAmUSHYAYANA. 

The  ceremonial  in  the  adoption  of  a  son  as  a  dvydmushya- 
yana  does  not  differ  from  that  of  the  ordinary  adoption 
except  by  the  variance  in  the  formula  of  gift.  ''He  shall 
belong  to  us  both."(c) 

D.  1-CEREMONIES  AND  FORMS-CONSTITUTIVE 
D.  1.  2— AMONGST  THE  LOWER  CASTES. 

The  sacrifice  of  fire  is  important  with  regard  to  Brali- 
manas  only,  (d) 

(a)  MS.  1677.  See  Coleb.  Dig.  Bk.  V.  T.  183  Comm. ;  Datt.  Mim. 
Sec.  IV.  33  ss. 

(h)  8y  Joymony  Dossee  v.  8ij  Sybosoondry  Dossee^  1  Fiilt.  75.  See 
Datt.  Mim.  Sec.  TV.  51,  62.  The  author  insists  on  a  restriction 
to  five  years  of  age — not  observed  in  Bombay — in  order  that  the  boy*s 
investiture  may  take  place  in  the  adoptive  family.  The  Datt.  Chand. 
extends  the  age  to  eight  years,  Sec.  II.  23,  27,  30.  This  authority 
also  insists  on  investiture's  not  having  taken  place  as  a  condition  of 
fitness  not  apparently  to  be  replaced  by  any  ceremonies.  In  the 
case  of  a  ^Adra  marriage  there  is  the  same  obstacle  as  investitnre  in 
the  case  of  a  twice-born.  (lb,  para.  32.) 

(r)  Vyav.  May.  Chap.  IV.  Sec.  V.  para.  21. 

{d)  Nobkissen  Raja's  Ca^e,  1  Str.  H.  L.96;  Th.  Oomrao  Singh  v.  Tit. 
Mahtab  Koonioar,  4  N.  W.  P.  R.  p.  103.  The  needlessness  of  the 
datta-homam  ceremony  amongst  d(!ldras  is  placed  by  Ellis  on  the 
ground  of  their  having  no  gotra  (in  the  stricter  sense) .  See  above,  pp. 
929,  935.    The  transfer  from  the  care  of  one  to  another  set  of  tutola. 
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''It  is  held  that,  if  a  lad  be  adopted  into  a  family,  even 
where  it  is  not  the  custom  to  perform  homam  (sacrifice  of 
adoption),  he  cannot  be  turned  out  of  it  at  wiU.*^  (a) 

"  It  has  been  held  that,  in  the  case  of  SMras,  no  cere- 
monies, except  the  giving  and  taking  of  the  child,  are 
necessary  to  an  adoption/'  "The  giving  and  taking  in 
sach  an  adoption  ought  to  take  place  by  the  father  handing 
over  the  child  to  the  adoptive  mother,  the  latter  intimating 
her  acceptance  of  the  child  in  adoption.'^  (b) 

"  As  the  Sdstras  do  not  recognize  Kshatriyas  as  existing 
in  the  K!ali  age,  those  who  call  themselves  so  should  follow 
the  ceremonies  prescribed  for  SAdras.  (c) 


ry  deities  being  impossible,  the  rite  by  which  it  is  consummated  is 
superflaoos.  See  above,  pp.  920 — 927.  It  is  plain  that  the  central  idea 
of  adoption  according  to  the  Br&hmanical  conception  must  be  entirely 
wanting  in  the  case  of  dMras.  The  indigenous  natural  adoption  of 
the  latter  has  been  wrought  into  a  kind  of  harmony  with  the  former 
only  by  the  accommodations  shown  in  the  preceding  pages,  ^rdddhas 
are  now  looked  on  as  appropriate  to  nearly  all  castes,  See  above,  p.  922. 

(a)  2  Str.  H.  L.  p.  126.  The  following  case  rules  only  that  no  otlier 
ceremonies  are  necessary  in  Bengal :  ''  It  is  admitted  that  whatever 
may  be  the  force  of  the  words  '  so  forth'  in  the  case  of  Brdhmins,  or 
members  of  the  other  superior  classes,  the  only  religious  ceremony 
that  is  essential  to  an  adoption  by  a^ildrais  the  cZo/to  ^Ttam,  or 
burnt  sacrifice,  which  it  is  said  he,  though  as  incompetent  to  perform 
that  for  himself  as  he  is  to  repeat  the  prescribed  texts  of  the  Yedas^ 
may  perform  by  the  intervention  of  a  Br&hmiu  priest.'*  tndromoni 
Ckoivdhrain  v.  Beharl  Lall  MulUch,  L.  R.  7  I.  A.  35. 

(6)  Shoshmath  Ghose  et  al  v.  Krishna  Sunder i  Dasi,  I.  L.  R.  6  Calc. 
P.  C.  381. 

(c)  MS.  1675 *'  The  word  Dvijate  (twice-born)  which 

in  former  ages  included  Bnlhmins,  Kshatriyas,  and  Yailyas,  in  the 
present  is  generally  understood  to  be  confined  to  Brahmins,  these 
only  performing  the  upand.yanum»  or  ceremony  of  tying  on  the  sa- 
crificial cord ;  whence  the  second  birth,  with  the  texts  of  the  Yeda." 
2  Str.  H.  L.  p.  149;  ih.  263.  Pure  Kshatriyas  and  Vaisj^s  are  not 
now  recognized,  Steele  L.  C.  89,  90.  In  2  Str.  H.  L.  263,  Ellis  gives 
an  instance  of  a  con sideruble  conversion  of  Lingilyats  who    thereon 
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^^  An  oral  adoption  is  effected  by  the  ceremony  of  giving 
and  accepting/'  (a) 

An  overt  act  of  adoption  is  sufficient  to  prove  an  adop- 
tion, unaccompanied  by  religious  ceremonies.  But  evidence 
of  the  giving  and  receiving  is  indispensable,  and  is  easily 
procured  where  there  has  really  been  an  adoption  in  a  family 
of  any  local  consequence,  (h) 

"  The  Sastras  give  no  rules  of  adoption  applicable  to  Lin- 
gayats.  If  the  caste  rules  prescribe  any  particular  ceremo- 
nies, these  should  be  observed.^'  (c) 

But  even  of  a  Simpi  it  was  said  :  "No  one  (not  even  a 
brother's  grandson)  can  be  adopted  without  the  ceremony 
of  homa  or  burnt  offering.**  (d)  The  Sfetri  must,  in  this  case, 
be  considered  to  have  stated  the  law  too  stringently. 

A  dying  widow  put  sugar  in  the  mouth  of  a  child  of  one 
of  her  relatives  and  called  him  her  son.  The  Sflstri  said 
there  was  nothing  in  the  S&stras  to  give  validity  to  this  as 
an  adoption,  (e) 

"  The  Sftdras  cannot  recite  the  Vedic  texts,  but  they  can 
adopt,  confining  themselves  to  the  ceremonies  proper  to  their 
caste.'^  (/) 


dssutned  the  sacred  thread  as  Vaisyas.  Such  cases  are  not  very 
uncommon,  and  they  justify  the  distrust  with  which  the  Brfihmanas 
look  on  pretensions  to  the  twice-born  caste  rank. 

(a)  MS.  1656.  (^Qdras.) 

{b)  Premji  Dayalv,  Collector  of  Surat,  R.  A.  54  of  1870;  Bom.  H. 
C.  P.  J.  for  1873,  No.  12. 

(c)  MS.  1677. 

(d)  MS.  1689.    The  Simpi  ranks  as  an  AtiiAdra,  *.  o.  bolow  the 
recognized  Sudra.  See  Steele,  L.  C.  107. 

(e)  MS.  1687. 

(/)  MS.  1675.   See  above,  p.  1130  {d). 
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In  a  Sftdra  adoption  the  ceremony  of  "  pootresl 
is  not  essential,  yet  it  is  conformable  to  law  and  i 
and  if  performed,  is  the  best  proof  of  real  intention 
tion.  (a)  It  has  been  pronounced  essential  w 
adoption  is  in  the  dattaka  form,  (b)  But  it  is  not  n 
in  Bombay,  (c) 

Among  the  Sikhs  proof  of  datta  homam  does  not 
be  essential,  [d) 

VVhether  in  Bengal  religions  ceremonies  are  ^ 
necessary  to  make  valid  adoptions  among  Siidrai 
seem  uncertain,  (e)  The  performance  of  the  datta 
was  once  held  essential  there  to  the  adoption  ev 
SAdra^  (/)  but  this  was  afterwards  overruled  ((/)  b 
Bench,  no  further  ceremony,  it  was  said,  being  n 
than  gift  and  acceptance,  (/t) 


D.  1.— CEREMONIES  AND  FORMS— CONSTITUT 
D.  1.  3.—  SUBSIDIARY  FORMS. 

Amongst  those  are  the  expressions  of  assent  by  1 
tives  and  the  representative  of  the  Government.  Ac 
prayers  and  sacrifices  fall  into  the  same  class.  But 
subsidiary  form  is  that  of  reducing  the  declaration 

(a)  Hurrosoondree  Dassee  v.  Chmidermohinee  Dnsseey  Sev. 
(6)  Luchmun  Lall  v.  Mohim  Lall,  16  C,  W.  R.  179. 

(c)  See  above,  pp.  1135--36. 

(d)  Deo  dem  Kissen  Chundershaw  v.  Baidam  Bebee,  Easi 
Case  14. 

(e)  Sri  Narayen  Milter  y,  Sy  Krishna  Soonduii  Dossee,  1 
R.  196;  S.  C.  2  B.  L.  R.  279  A.  C.  J;  Nittianand  Qhose 
DyalGhose,  7  B.  L.  R.  1. ;  S.  C.  16  C.  W.  R.  300. 

(/)  Bhairahnaih  Syey.   Maheschandra  Bhaduriy  4B.  L. 
C;  S.  C.  13C.  W.  R.  169. 

ig)  Bchari  Lai  Mullich  v.  Indraynani  Chowdkrain,  13  B.  L 
S.  C.  21  C.  W.  R.  285. 

(h)  Niflianand  Ghose  v.  Krishna  Dyal  Ghosc,  7  B.  L.  R.  1. 
143  H 
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fer  to  a  formal  instrument  signed  by  the  parents  and 
attested  by  the  relatives  and  other  principal  persons  present. 
Where  any  particular  settlement  is  made,  varying  in  any 
way  the  rights  and  obligations  of  the  parties  within  the 
limits  allowed  by  their  law,  a  written  instrument  should  be 
deemed  indispensable.  For  the  adoption  itself  no  writing 
is  necessary ;  but  in  every  case  it  may  probably  be  useful 
to  authenticate  the  transaction.     Macnaghten  says — 

*'  There  is  no  law  requiring  the  execution  of  a  written 
instrument  on  the  occasion  of  receiving  a  boy  in  adoption, 
though  the  practice  of  resorting  to  writing  is  prevalent.'*  (a) 
And  the  Judicial  Committee  ruled  that  neither  registration 
of  adoption,  nor  any  written  evidence,  is  essential  to  vaHdity 
of  adoption.  (6) 

No  stereotyped  form  of  adoption  is  requisite  ;  absence  of 
registration  or  of  a  stamp  may  raise  suspicion  bub  cannot 
invalidate  the  deed,  (c)  The  language  of  the  Privy  Conncil 
in  the  case  lately  quoted  is  important.  ''  According  to  the 
Hindil  law,  neither  registration  of  the  act  of  adoption,  nor  any 
written  evidence  of  that  act,  having  been  completed,  is  essen- 
tial to  its  validity.  It  is  to  be  lamented,  that  an  irrevocable 
act,  which  defeats  the  just  expectations  of  the  relations  of 
deceased  persons,  may,  at  any  distance  of  time  after  it  is 
supposed  to  have  been  done,  be  proved  by  verbal  testimony. 
It  would  certainly  contribute  much  to  the  security  of  pro- 
perty and  the  happiness  of  HindA  families,  if,  in  a  country 
where  the  religious  obligation  of  an  oath  is  unfortunately  so 
little  felt,  and  documents  are  so  readily  fabricated,  adoptions 
and  all  other  important  acts  were  required  to  be  perfected 
in  the  presence  of  some  magistrate  and  recorded  in  some 
Court." 

(a)  2  Macn.  H.  L.  176. 

(6)  Sootrugun  Sutpuify  v.  Sahitra  Dye,  2  Knapp,  p.  287 ;  Prilima 
Soonduree  v  Anund  Coomar,  6  C.  W.  R.  133 ;  2  Wyman,  135. 
(c)  Pritima  Soonduree  7.  Anund  Coomar,  6  C.  W.  R.  133. 
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"  But  although  neither  written  acknowledgments,  nor  the 
performance  of  any  religious  ceremonial,  are  essential  to  the 
validity  of  adoptious,  such  acknowledgments  are  usually 
given,  and  such  ceremonies  observed,  and  notices  given  of 
the  times  when  adoptions  are  to  take  place,  in  all  families 
of  distinction,  as  those  of  zemindars  or  opulent  Brahmaus, 
that  wherever  these  have  been  omitted,  it  behoves  this  Court 
to  regard  with  extreme  suspicion  the  proof  offered  in  sup- 
port of  an  adpption.  I  would  say,  that  in  no  case  should  the 
rights  of  wives  and  daughters  be  transferred  to  strangers,  or 
more  remote  relations,  unless  the  proof  of  adoption,  by  which 
that  transfer  is  effected,  bo  proved  by  evidence  free  from  all 
suspicion  of  fraud,  and  so  consistent  and  probable  as  to  give 
no  occasion  for  doubt  of  its  truth."  (a) 

The  execution  of  deeds,  without  actual  gift  and  accept- 
ance, is  not  suflScient  (h)  to  constitute  an  adoption.  A  mere 
constructive  giving  and  receiving  cannot  be  relied  on.  A. 
suit  to  set  aside  deeds  giving  and  receiving  in  adoption, 
where  no  son  was  given  according  to  the  deeds,  is  not  main- 
tainable, {c)  [For  without  gift  and  acceptance  there  can  be 
DO  valid  adoption,  and  cancellation  does  not  avail  anything.] 
Where  a  deed  was  executed,  signifying  an  intention,  if  a 
certain  approval  was  obtained,  to  take  a  boy  in  adoption, 
and  the  boy  was  not  given  or  accepted,  the  adoption  a\  as 
held  incomplete,  the  deed  being  provisional  and  intended  to 
be  acted  upon  during  the  life  of  the  executing  party,  who 
had  not  capacity  to  make  a  testamentary  disposition.  U) 


(a)  Lord  Wynford  in  Sootrugun  Sulpxitty  v.  Sabitra  Dye,  Knapp's  P. 
C.  p.  290,  291. 

(6)  BiMesory  Dossee  v.  Doorga  Churn  Sett,  2  I.  J.  N.  S.  22 ;  Sri  Na- 
rayon  Mitter  v.  Sy  Krishna  Suidari  Dasi,  11  C.  W.  R.  196 ;  S.  C.  2 
B.  L.  R.  279  A.  C.  J. 

(c)  Sri  Naray an  Mitter  V,  8y  Krishna  9undari  Dasi,  11  0.  W.  R. 
196;  S.  C.  2B.  L.  R.  279  A.  C.J. 

(d)  B.  Banee  Pcrshad  ▼.  M.  Syad  Abdool  Hye,  25  C.  W.  R.  192. 
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An  adoption  of  a  daughter's  son  was  held  invalid  for 
want  of  a  writing  or  deed  of  adoption,  and  for  want  of  proof 
that  religious  ceremonies  were  performed,  (a)  This  deci- 
sion cannot  be  considered  very  satisfactory.  If  the  parties 
were  Bmhmanas  the  adoption  of  a  daughter's  son  was  invalid. 
If  they  were  Sildras  religious  formalities  were  unnecessary. 


D.  1.— CEREMONIES  AND  FORMS— CONSTITUTIVE. 
D.  1.  4.— INFORMALITIES. 

According  to  the  Poena  castes — '^  Any  irregularity  or 
defective  performance  in  the  adoption  of  customary  rule, 
is  a  cause  of  its  annulment.'^  (b) 

It  is  not  easy  to  gather  from  the  cases  what  informalities 
are  to  bo  regarded  as  vitiating  an  adoption  and  what  do  not 
affect  its  validity.  The  chief  authorities  tend,  it  will  be  seen, 
to  the  sufficiency  of  a  gift  and  acceptance  authenticated  by 
some  religious  rites,  especially  the  homa.  (c)  The  others 
cannot  be  regarded  as  so  important  that  the  omission  of 
some  of  them  is  a  cause  even  for  grave  suspicion.  Colebrooke 
says — "An  inadvertent  omission  of  an  unessential  part  as 

sacrifice  does  not  vitiate  adoption,  (d) ''The 

essence  of  the  adoption  of  a  son  given  ...  is  the  gift 
on  the  one  side,  and  the  formal  acceptance  of  the  child  as 
a  son  on  the  other  .  •  .  the  rest  of  the  ceremonies 
prescribed  .  .  .  may  be  completed  in  pursuance  of 
the  adopter's  intention,  by  others  for  him,  if  he  should 
die  prematurely.  The  unintentioned  omission  of  some  part 
of  them  by  the  adopter  would  hardly  invalidate  the  adop- 
tion;   though  the   wilful    omission   of   the   whole  by  him 

(a)  Baee  Gunga  v.  Baee  Sheokoovur,  Bom.  Sel.  Rep.  80. 

(6)  Steele,  L.  C.  App.  p.  388. 

(c)  See  above,  pp.  935  ss.  The  S&stris,  as  we  have  seen,  are  more 
exacting. 

id)  2  Str.  H.  L.  126. 
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might  have  that  effect,  since  the  performance  of  the 
ceremony  of  tonsure,  and  other  rites,  in  the  family  of 
the  adopter,  is  indispensable  to  the  completion  of  the 
adoption/'  (a) 

''  However  defective  the  ceremony,^'  Ellis  said,  "  and 
however  small  in  consequence  the  spiritual  benefit,  the  act  of 
adoption  cannot  be  set  aside  on  any  account  whatever;  a 
foriioi'i,  not  on  account  of  any  informality."  (6)  And  Cole- 
brooke  on  the  same  case,  "  The  adoption  being  complete, 
it  cannot  be  annulled.  An  adopted  son  may  be  disinherit- 
ed for  like  reasons  as  the  legitimate  son  (Mitaksharft  on 
Inheritance,  Chap.  II.  Sec.  X.),  but  he  cannot  forfeit  the 
relation  of  son."  (c)  "  The  meaning  of  that  passage  is, 
that  a  lawful  adoption,  actually  made,  is  not  to  be  set  aside 
for  some  informality  which  may  have  attended  it ;  not  that 
an  unlawful  adoption  shall  be  maintained.'^  {d) 

In  one  case  Sir  B.  Perry  expressed  himself  thus:  — 

"  Wassadeo  Wittaji  expressed  a  atrong  desire  in  his  will 
that  a  son  should  be  adopted  to  him  ;  and  as  we  find  it 
indisputably  proved  that  the  widow  did  in  fact  solemnly 
adopt  the  infant  plaintiff  in  the  presence  of  a  great  many 
Brahmins,  Purvoes,  and  relatives ;  that  all  the  more  impor- 
tant ceremonies  were  observed,  the  Ganputty  Pfijft,  or  wor- 
ship of  the  god  Ganput,  the  Pftjd  Wachan,  or  reverence  to 
the  Ganges,  the  Hom  or  sacrifice  of  fire, — we  were  inclined 
to  think  that  even  if  other  observances  had  been  disregard- 
ed, still,  the  essence  of  the  ceremony  having  been  adhered 
to,  the  adoption  was  good  for  every  legal  purpose."  (e) 

(a)  Colebrooke  in  2  Str.  H.  L.  p.  155. 

(h)  Ellis  in  2  Str.  H.  L.  p.  126. 

(c)  Colebrooke  in  2  Str  H.  L.  p.  126. 

id)  2  Str.  H.  L.  pp.  178,  179. 

(e)  Crastnarao  Wassadewji  v.  Raghunath  Harichandarji  et  al,  Perry's 
Or.  Cases,  pp.  150, 151. 
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The  non-observance,  however,  of  the  ceremonies,  other 
than  those  held  to  be  indispensable,  though  it  does  not  render 
an  adoption  invalid,  yet  will  afford  presumptive  evidence 
against  the  adoption  where  the  situation  in  life  of  parties 
renders  such  forms  usual. (a) 

In  Madras  "  if  the  performance  of  the  datta  homam  be 
established,  the  adoption  is  established ;  but,  if  otherwise, 
the  converse  does  not  hold  good.  Further  evidence  may  be 
adduced.  In  no  case  can  the  omission  of  the  ceremony 
affect  an  adoption  in  other  respects  valid.  If  not  per- 
formed, when  the  adoption  is  from  another  gotram,  it  would 
seem,  from  analogy,  that  the  son  so  adopted  must  be  anitya 
datta/'  {b) 

D.  2.—cerem:onies  and  forms-collateral. 

2.  L— INDUCING  GOOD  FORTUNE. 
''Donations  are  to  be  given  to  Brahman  mendicants.''(c) 


D.  2.  2.— INDICATING  JOY  AND  GENEROSITY. 
''  Some  clothes  and  ornaments  are  to  be  presented  to  the 
adopted  child.''  (d) 

D.  2.  3.— AUTHENTICATIVE. 
The  instruments  described  above  under  Sub-Section  D.  1. 3 
might  properly  be  placed  under  this  head  also.  But  in  some 
few  castes  they  are  thought  essential,  and  in  all  they  serve 
to  make  the  declaration  explicit.  A  reference  here  seems 
enough.  The  assembly  of  relations  and  neighbours  is 
another  and  the  usual  means  of  record  of  the  transaction. 

"  At  an  adoption  a  festival  is  held,  to  which  are  invited 
relations,  friends,  and  leading  men  of  the   caste.     Presente 

(a)  SiUrugun  Sutputty  v.  Sabitra  Dye,  2  Knapp,  287 ;   I  C.  S.  D. 
A.  R.  15. 

(b)  2  Str.  H.  L.  p.  220. 

(c)  MS.  1675. 

(d)  MS.  1075. 


Digitized 


by  Google 


BK.  HI,  B.  VI,  E.  1.]  VARIATIONS. 

are  distributed  among  the  head  men  of  the  caste,  v 
oflScers,  relations  and  guests.  The  fact  of  distributic 
sugar,  cocoanut,  and  p^n  is  evidence  of  an  adoption/'  ( 


E.  VARIATIONS.— IN.  THE  CASE  OF  QUASI- ADOPTIC 
E.  1.— DISAPPROVED  ADOPTIONS. 

A  distinction  was  taken  by  a  Pandit  in  Madras  be< 
a  permanent  (nitya)  adoption  accomplished  by  a  cere 
including  the  homam  and  a  temporary  (anitya)  one,  i 
the  homam  had  been  dispensed  with.  In  the  latter  c£ 
was  said  the  son  of  the  man  thus  adopted  might  be  ii 
ed  in  either  gotra.  Ellis  recognizes  this,  (6)  but  the  a 
adoption  is  not  allowed  in  Bombay.  The  boy  is  Vi 
adopted  or  not  at  all. 

The  krita  son,  it  is  said,  must  be  received  from  the  ha 
tlie  father  or  of  the  mother  as  his  agent,  (c)  This  mo 
adoption  is  no  longer  allowed,  {d)  except  in  the  mo 
form  used  by  ascetics,  (e)  who  buy  children  to  maintain  ; 
ritual  succession.  (/)  A  Sastri  thought  the  ordinary  : 
should  be  used.  "  Sftdras  in  adopting  (and  Gosavi 
Sudras)  are  to  omit  the  recitations  from  the  Vedas."  (r 

''  In  the  kindred  case  of  the  kritrima,  or  son  mad< 
mode  of  adoption  as  practised  in  those  of  our  provin< 
which  it  prevails  is  very  simple,  being  completed  by  tl 
claration  and  consent  of  the  parties  without  any  reli 
ceremonies.^'  The  Datt.  Mim,  however  makes  the  reli 
rites  indispensable  alike  to  the  Dattaka  and  Kritrimt 

(a)  Steele,  L.  C.  p.  184,  "  P4n  "  is  the  betel-leaf. 

(&)  2  Str.  H.  L.  121,  123. 

(c)  Coleb.  Dig.  Bk.  V.  T.  281  ss  ;  see  2  Str.  H.  L.  138, 143. 

id)  Above,  p.  894,  Note  (f/). 

ie)  2  Str.  H.  L.  133. 

(/)  See  above,  pp.  550  ss. 

ig)  MS.  1678.    See  above,  pp.  033,  934. 
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hence  Colebrooke  says  they  ranst,  when    the  krita  form  is 
allowed,  be  essential  to  that  also,  (a) 

As  to  Bombay,  adoption  after  payment  of  a  price  is 
not,  it  is  said,  recognized  there  in  the  Kali  yuga,  (fc)  bnt 
one  or  two  of  the  Gujardth  castes  adhere  to  the  practice, 
and  ''  with  some  castes  in  Madras  the  mode  of  adoption 
is  uniformly  by  purchase."  (c)  Amongst  them  it  may  be 
allowed  on  the  ground  of  class  usage,  which  must  also 
govern  the  ceremonies  in  any  particular  instance,  (d)  The 
krita  adoption  [i.  e*  by  purchase]  is  really  obsolete,  unless 
on  the  ground  of  local  usage  (e)  even  in  Madras. 


VARIATIONS  IN  THE  CASE  OF  QUASI-ADOPTIONS. 
E.  2.-C0NNEXI0NS  RESEMBLING  ADOPTION. 

In  the  case  of  a  palak  putra  a  mere  assent  of  the  parties 
openly  expressed  is  all  that  custom  requires. 

In  one  case,  noted  above,  (/)  the  Sdstri  was  of  opinion 
that  by  mere  nurture  and  recognition  an  Aj?arv&li  [g)  had 
given  to  a  boy  the  status  of  an  heir.  But  this,  as  shown  in 
the  remark  is  opposed  to  the  general  Hind  A  law;  it  could  be 
sustained  only  on  the  ground  of  caste  custom. 

Recognition  of  dancing  girls  as  daughters  suflBces,  it  was 
said,  to  constitute  adoption  without  any  formal  act.    (h) 

(a)  Coleb.  2  Str.  H  L.  155.  The  consent  of  the  person  adopted 
by  the  kritrima  form  is  indispensable.     See  above,  p.  1016. 

(b)  Esliaii  Kiahor  Acharjee  v.  Harischandra,  13  B.  L.  R.  App.  42; 
S.  C.  21  C.  W.  R.  331;  see  2  Str.  H.  L.  166. 

(c)  2  Str.  H.  L.  148. 
{(l)  Above,  p.  2. 

(e)  Gooroovummal  v.  Mooncasamy,  1  Str.  H.  L.  102,  103 ;  1  Str. 
Notes  of  Cases,  p.  61. 

The  Roman  adoption  per  (bs  et  libram  approached  most  nearly 
amongst  the  Ilindfl  forms,  probably,  to  the  krita.  There  was  a  real 
or  fictitious  sale  by  the  pater-familias  of  the  person  adopted. 

(/)  P.  373,  Q.  18. 

(f/)  See  Steele,  L.  C.  97. 

[h]  Vvncatachdlitm  v.  Wnkatasamy,  M.  S.  D.  A.  Dec.  1856, p.  65. 
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SECTION  VIL 

CONSEQUENCES  OP  ADOPTION. 

l— GOVERNED  BY  THE  ORDINARY  LAW, 

I.  i.— PERFECT  ADOPTION. 

A.— GENERAL  CONSEQUENCES. 

A.  i.-<:hange  of  status. 

^Adoption  causes  an  imoiediabe  change  of  status.'^  (a) 

"'The  rrfationskip  of  tke  soa  to  his  family  of  birth 
ceases."  (b) 

"  The  theory  of  adoption  depends  upon  the  principle  of  a 
complete  severamce  of  the  child  adopted  from  the  family  in 
which  he  is  born,  both  in  respect  to  the  paternal  and  the 
ttaternal  line,  and  his  complete  substitution  into  the  adop* 
ters  family  as  if  he  wore  born  init.'*(c)  An  adopted  son 
ceases  to  be  the  son  of  his  natural  parents^  and  becoosies  the 
son  of  the  adoptive  father  to  all  purposes,  (d) 


(a)  MS.  167L  *^ Adoption  alone  constitutes  affiliation;  bat  the 
ceremony  of  tonsure  performed  by  the  family,  to  which  he  originally 
belonged,  renders  it  essentially  invalid  .  ,  .  .  .  But  this  affilia- 
tion once  effected,  is  nob  cancelled  by  his  naming  his  former  family 
in  performing  a  sacrifice,  or  in  consecrating  a  pool.  Birth  caused  by 
male  seed  and  uterine  blood  is  one  ground  of  filiation,  the  second 
birth,  by  investiture  and  other  ceremonies,  is  equally  a  ground  of 
filiation,  by  whomsoever  performed.  When  he  who  has  procreated  a 
son  gives  him  to  another,  and  that  child  is  bora  again  by  the  rites  of 
initiation,  then  his  relation  to  the  giver  ceases,  and  a  relation  to  the 
adopter  commences  :  this  birth  cannot  afterwards  become  null  by  hia 
erroneously  reverting  to  his  original  family."  (Coleb,  Dig.  Bk  V.  T. 
183  Coram.) 

(b)  MS.  1760. 

(c)  Utna  SanJcMT  Moitro  v.  Ktli  Komul  Mozumdwr  e^  aZ,  I.  L.  E.  6 
Calc.  259. 

(d)  Gopefmohun  Thakoor  v.  Sebim  Kotr  et  al,  East's  Notes,  Ca?56 
6i;  2    Mori.  Dig.  p.  105;   Jppaniengar  v.   Alemaho  Ammal^  M.  S, 

144  H 
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The  adopted  takes  generally  the  rights  and  the  duties  of 
a  begotten  son.  (a) 

"  If  it  is  once  conceded  that  the  adoption  is  valid,  all  the 
legal  consequences  attached  to  it  must  follow  as  a  matter  of 
course/^  {b) 

It  follows  that  ''  only  one  adopted  son  can  subsist  at  one 
time/^  (c) 

When  a  Hindd  gives  bis  son  in  adoption,  his  power,  it 
was  said,  more  resembles  that  of  a  proprietor  than  that  of 
guardian,  {d)  This  is  true  in  so  far  as  a  guardian  could  not 
possibly  give  away  his  ward.  The  fether  has  power  to 
annihilate  his  own  paternal  right,  and  does  so  by  giving  in 
adoption. 

The  chief  purpose,  and  originally  it  seems  the  only  purpose, 
of  adoption  having  been  the  maintenance  of  the  adoptive 
father's  sacra,  (e)  it  is  said    *^  A  son  given  is  therefore  the 

D.  A.  R.  for  1858,  p.  5 ;  Narasammdl  v.  Balardmdchdrlu,  1  M.  H.  C. 
R.  p.  420.    The  statement  must  be  slightly  qualified.    See  below. 

(a)  Above,  p.  367.  **  Adoption  is  as  if  the  adoptive  father  had 
begotten  the  son."  Per  Willes,  J,  in  the  Tagore  Case,  I.  L.  R.  I.  A. 
Supp.  pp.  47,  67. 

(6)  Per  D.  Mitter,  J.,  in  ^.  Bajendro  N.  Lahoree  v.  Saroda  Soon- 
duree  Dabee,  15  C.  W.  R.  548. 

(c)  Steele,  L.  0.  p.  45. 

(rf)  ChithoY.  Janaki,  11  Bom.  H.  C.  R.  199.  He  is  bound,  however, 
to  guard  the  interests  of  his  son  {nee  above.  Sec.  VI.  A  6).  Under 
the  Roman  law  down  to  a  late  time  a  child  could  be  disposed  of  like 
goods,  and  therefore  let  on  hire  or  pawned.  This  was  forbidden 
except  in  cases  of  extreme  necessity,  snoh  as  justify  a  sale  under  the 
Hindtl  law,  and  at  last  wholly  prohibited  by  Justinian.  See  Majnz, 
Dr.  Rom.  Sec.  4l0;  Vyav.  May.  Chap.  IV.  See.  I.  paras.  11,  12,  Sec. 
IV.  para.  41,  Sec.  V.  para.  2,  Chap.  IX.  paras.  2,  3,  compared  with 
Manu  IX.  174,  Vasishtha  XV.  2;  XVII.  31,  32.  Apastamba  forbids 
the  sale,  Pr.  II.  Pat.  6,  Kh.  13,  para.  11.  So  too  does  Y&j5avalky». 
K&ty&yana  allows  it  in  extreme  necessity,  Coleb.  Dig.  Bk.  II.  Chap. 
IV.  TT.  6,  7,  16.    Above,  p.  894. 

(«)  Above,  pp.  872  ss. 
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child^  not  of  bis  adoptive  mother^  but  of  his  adoptive  father 
only.''  (a)  The  interest  of  the  adoptive  mother  and  her 
ancestors  in  the  adopted  son  and  the  religions  duties  to  be 
performed  by  him  is  an  idea  of  later  growth  and  less  defi- 
nitely settled.  It  may  now  be  accepted  however  that  "  if  a 
son  be  adopted  by  the  husband^  the  wife  has  a  secondary 
claim  to  tiiat  child,  because  property  is  common  to  the  mar- 
ried pair,  (6)  and  the  line  of  the  maternal  grandfather  is  the 
ancestry  of  the  adopter's  father-in-law .''  (c) 


I.  1.  A.  2.-CHANGE  OF  SACRA. 

The  change  of  sacra,  that  is  of  connexion  with  the  manes 
of  ancestors,  of  obligations  to  them,  and  of  the  peculiar 
family  rites  and  formulas  is  the  most  important  element  of 
adoption  to  the  orthodox  HindA.  The  supreme  importance 
of  initiation  as  completing  this  connexion  is  much  dwelt  on 
in  the  S&stras,  {d)  and  the  due  celebration  of  sr^ddhas 
occupies  the  chief  place  in  the  religious  books,  (e)  For  their 
efifectual  performance  the  son  adopted  must  be  qualified  by  a 
complete  reception  into  the  family*  (/) 

(a)  Coleb.  Dig.  Bk.  V.  T.  273  Comm.    See  H.  H.  Wilson,  Works, 
vol.  V.  p.  67. 
(6)  See  above,  p.  92;  Coleb.  Dig.  Bk.  H.  Chap.  IV.  T.  18. 

(c)  Coleb.  Dig.  Bk.  V.  Chap.  IV.  T.  275  Comm.  Tbe  expression  is 
in  English  very  awkward.  The  son  being  commanded  to  honoar  his 
maternal  grandfather,  this  is  an  intrepr^tation  of  the  command  for 
the  case  of  an  adopted  son.  In  the  event  of  an  adoption  during  a 
son's  exclmsion  from  caste,  followed  by  the  son's  re^dmission,  the 
position  of  the  adopted  son  on  a  reconciliation  between  the  one  he  has 
replaced  and  his  father  seems  noi  to  have  been  settled.  (See  above, 
pp.  905,  906.)  The  adopted  son  would  probably  be  reduced  to  a  share 
of  one-fourth. 

(d)  Bee  above,  pp.  872,  900  ss. 

(e)  Comp.  Vyav.  May.  Chap.  IV.  Sec.  VII.  29  ss. 

(/)  See  Vasishtha  II.  4,  5;  XI.  49 ;  H.  H.  Wilson,  Works,  vol,  V. 
p.  45,  compared  with  the  statement  above,  p.  9S4. 

**  dr^ddha  ceremonies  are  performed  on  the  anniversary  of  a  father's 
death.    The  Paksha  ceremonies  are  performed  subsequent  to  the  first 
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When  a  son  has  been  adopted,  and  has  gone  tkrcmgh  the 
samsk&ras^  it  must  be  inferred  that^  as  in  the  case  of  a  son 
by  birth,  a  deliverance  from  pui  of  the  ancestors  by  adop- 
tk)n  has  by  this  fulfilnient  of  duty  been  effected,  (a)  In 
the  event  therefore  of  his  death,no  farther  adoption  is  neces* 
sary  for  the  folfilment  of  religious  duty* 

The  ceremonial  impurity  arising  from  births  and  deaths  in 
the  family  of  bis  birth  no  longer  aSects  the  person  who  has 
been  transferred  to  another  by  adoption.  He  presents  no 
oblations  to  his  natural  father  and  his  ancestors,  bat  '^  dis- 
tinct oblations^  to  the  ada{>ted  father  and  his  ancestors,  (b) 


I.  1.  A.  3— ADOPTION  TRANSFERS  THE  OPFSPEING. 

''  A  man  having  a  son  is  adopted  and  then  dies.  His  son 
takes  his  place  as  heir  in  the  adoptive  family.''  (c) 

'^  This  is  so  though  another  son  is  bom  (to  the  adopted) 
after  the  adoption.**  (d) 

*^Tho  son  born  before  bis  father's  adoption  not  only  is 
heir  to  the  adoptive  grandfather's  estate,  but  is  answerable 
for  a  debt  of  the  grandfather  admitted  by  bis  father."  (e) 

By  Act  XXI.  of  1870,  §  6,  the  word  "  son'*  in  the  Indian 
Succession  Act  (X.  of  1865)  is   in  many   places  made  to 

jBarafber  a  father's  death,  at  some  time  during  the  month  Babftdra- 
pad.  There  are  also  daily  and  monthly  offerin^ss  for  the  benefit  of  a 
ftither  and  ancestors  deceased."  Steele,  L.  G.  p.  2^  n;  Coleb.  Dig. 
Bk.  y.  T.  399  note,  enam«*ates  sixt-een  firftddhas  that  most  be  per- 
formed for  a  Brfthmana  recently  deceased.  See  Coleb.  Dig.  Bk.  Y.  T. 
276  Oomm. ;  above,  pp.  444, 447,  88^,  896;  and  Comp.  Ortolan,  Insti- 
tats,  Tom.  II.  §§129, 132»  on  the  corresponding  institotion  at  Room. 

(a)  Coleb.  Dig.  Bk.  IV.  T.  155  Comm.;  above,  p.  872. 

(b)  Datt.  Chand.  IV.  2. 

(c)  MSS.  1730,  1742. 

(d)  MS.  1738. 

(«)  MS.  1737.    See  above,  p.  80. 
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extend  to  an  adopted  son,  and  "  grandson"  to  a  grandson  by 
adoption.  The  following  sections  of  the  Snccession  Act 
must  be  so  constrned,  §  62,  63,  92, 96,  98,  99, 100, 101, 102, 
103, 182. 

1. 1.  A.  4.— ADOPTION  IN  THE  ADOPTIVE  FATHER'S 
LIFE  IS  PROSPECnVE. 
The  general  effect  of  adoption  is  as  if  a  son  had  been  bom, 
though  the  rights  thus  acquired  are  subject  to  total  (a)  or 
partial  defeasance  by  the  birth  of  a  real  son.  Thus,  it  has 
been  said,  it  is  competent  to  an  adopted  son  to  claim  a 
partition  of  ancestral  property  (b)  where  a  begotten  son 
coold  do  so.  The  adoption  is  in  this  sense  tantamount  to  the 
birth  of  a  son  to  the  adopter;  (c)  consequently  there  cannot 
be  two  adopted  sons,  {d)  But  neither  does  the  adoption  any 
more  than  the  birth  of  a  son  affect  bygone  transactions  of 
the  father  which  were  valid  when  entered  into,  (e)  An 
adoption  during  the  pendency  of  a  suit  affecting  the 
ancestral  property,  does  not  affect  a  previously  <;ompleted 
gift  by  the  adoptive  father  though  accompanied  by  a  trust 
in  his  own  favour.  (/) 

1. 1.  A.  5.— ADOPTION  AFTER  THE  ADOPTIVE  FATHER'S 

DEATH  IS  RETROSPECTIVE. 
''As  soon  as  a  son  is  adopted  by  a  widow  he  succeeds  to 
her  husband's  estate.     Her  independent  rights  and  those  of 

(a)  As  in  the  case  of  a  B6j  impartible.    The  right  to  maintenance 
must  be  excepted. 
(6)  MS.  1731. 

(c)  Heera  Singh  v.  Bv/rtar  Singh,  1  Agra  H.  C  R.  p.  256. 

(d)  Steele,  L.  C.  App.  p.  393 ;  above,  p.  916. 

(e)  Even  in  the  case  of  a  partition  the  right  of  an  after-bom  son 
to  share  in  divided  property  depends  on  whether  he  was  begotten 
at  the  time  of  the  partition  {Yekeyamian  v.  Agniswarian  et  al,  4  Mad. 
H.  C.  R.  307,  310).  If  begotten  before  it,  he  would  take  a  share ;  if 
after  it,  he  would  share  only  with  his  father  in  the  latter's  share. 

(/)  Rambhat  v.  Lakshman  Chintaman  Mayalay,  I.  L.  R.  5  Bom.  at  p. 
635. 
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her  mother-in-law  forthwith  cease/'  (a)  The  widow  succeeds 
to  her  separated  husband^  but  her  estate  is  subject  to  im- 
mediate defeasance  on  her  adopting  a  son.  Her  right  is 
reduced  to  a  legal  claim  to  maintenance. 

Adoption  works  retrospectively  and  relates  back  to  the 
death  of  the  husband  of  the  adoptive  mother,  invalidating  a 
gift  or  sale,  unless  it  was  made  for  preservation  of  the  estate 
from  foreclosure  under  a  prior  conditional  sale  by  the  hus- 
band, (6)  or  other  necessary  purpose.  In  the  following  cases 
the  retroactive  efifect  is  expressed  most  strongly : — 

"  In  Banee  Kiahenmunee  v.  Rajah  Oodwuni  Singh  (c)  it 
was  held  that  according  to  the  HindA  law,  a  boy  adopted 
by  a  widow,  with  the  permission  of  her  late  husband,  has  all 
the  rights  of  a  posthumous  son,  so  that  a  sale  by  her,  to  his 
prejudice,  of  her  late  husband's  property,  even  before  the 
adoption,  will  not  be  valid,  unless  made  under  circumstances 
of  inevitable  necessity.''  (d) 

"  In  Bamundoss  Mooherjea  v.  Musst.  Tarinee  {e)  (in  which 
the  decision  of  the  Bengal  Sadr  Divani  Adalat  was  adopted 
without  qualification  by  the  Privy  Council)  the  Judges,  refer- 
ring to  that  case,  said: — ^  In  that  case  the  son,  when  adopted, 
became  the  undoubted  heir,  and  it  was  of  course  the  correct 
doctrine  that  no  sale  made  by  a  widow,  who  possesses  only 
a  very  restricted  life-interest  in  the  estate,  could  have  been 
good  against  any  ultimate  heir,  whether  an  adopted  son  or 
otherwise,  unless  made  under  circumstances  of  strict  neces- 
sity.'" {/) 

(a)  MS  1716. 

{b)  Prarmath  Rai  v.  B,  Govi7id  Chandra  Rd,  6  0.  S.  D.A.  R.  37. 
**  An  adopted  son  is  in  most  respects  precisely  similar  to  a  posthu- 
mous son."  Coleb.  in  2  Str.  H.  L.  127. 

(c)  3Beng.  S.  D.  A.  E.  228. 

{d)  Nathaji  Kin$hnaji  v.  Hart  Jagoji,  8  Bom.  H.  C  R.  73  A.  C  J. 

(e)  7  M.  I.  A.  169. 

( / )  Nathaji  v.  Hart,  supra. 
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Yet  in  the  case  last  quoted  it  was  laid  down  that  an 
adopted  son  has  an  absolute  vested  interest  and  a  right  of 
action  only  from  date  of  actual  adoption  (a),  and  that  the  power 
of  adoption  in  a  widow  does  not,  per  se,  divest  her  of  her 
life  interest.  Her  position  in  the  meantime  is  such  as 
has  already  been  described^  (b)  and  as  she  is  certainly  a 
manager  in  possession^  and  represents  the  estate,  her  trans- 
actions with  respect  to  it  must^  for  the  benefit  of  the  estate 
itself,  be  upheld  (c)  where  they  have  not  been  palpably  detri- 
mental or  in  excess  of  her  limited  powers  of  dealing  with 
immoveable  property  inherited  from  her  husband,  {d) 

In  the  case  of  a  dispute  between  a  widow  and  her  hus- 
band's sapindas  it  was  lately  said  by  the  High  Court  of 
Madras  .  .  .  *'  "Where  bond  fide  claims  are  made  which 
call  for  adjustment,  where  the  existence  of  the  husband's 
consent  to  the  adoption  is  in  question,  we  consider  that  the 
powers  of  the  widow  and  reversioners  may  not  impoperly  be 
exercised  to  effect  a  settlement  of  the  claims  before  an  adop- 
tion is  made,  and  that  their  exercise  is  not  affected  by  the 
circumstance  that  the  dispute  as  to  the  direction  or  consent 
conveyed  to  the  widow  was  at  the  same  time  set  to  rest,  and 
that  the  arrangements  affecting  the  estate  were  made  in  con- 
templation of  the  adoption.  The  widow,  although  she  may 
have  received  an  express  direction  to  adopt,  could  not  have 
been  compelled  to  act  upon  it,  and  she  might  have  persisted 
in  her  denial  that  she  had  received  authority  to  adopt,  had 
the  reversioners  declined  to  allow  her  to  retain  possession  of 
the  jewels.''  (e) 

(a)  Musst.  Tarinee  v.  Bainundosa  Mookeijea,  7  C.  S.  D.  A.  R.  533. 

(b)  Above,  pp.  94,  367. 

(c)  H.  H.  Wilson  contends  for  the  widow's  fall  power  of  disposal. 
Works,  vol.  V.  p.  66.    Above,  pp.  306  ss. 

{d)  See  above,  pp.  367,  368. 

(e)  Lakihmana  Rdu  v.  Lakihmi  Ammdl,  I.  L.  B.  4.  Mad.  160,  165. 
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The  right  of  inheritance  then  vests  in  an  adopted  son  from 
the  time  of  his  adoption  only^  in  this  sense^  that  until  the 
adoption  by  a  widow^  she  fully  represents  the  estate^  thoagh 
with  limited  powers,  and  may  maintain  suits  concerning  it. 
Such  a  sait  continued  in  her  own  name  after  an  adoptioQ 
was  held  to  have  been  maintained  by  the  widow  as  guardian 
of  the  adopted  son.  (a)  For  other  purposes  the  adoption 
reacts  as  from  the  moment  of  the  adoptive  father's  death. 

The  continuity  of  existence  with  the  deceased  does  not 
affect  rights  and  interests  which  were  not  his  in  his  life  or 
which  are  not  a  mere  development  of  these,  (h)  Thus  where 
a  new  grant  had  been  made^  it  was  ruled  that  the  absolute 
ownership  of  Government  in  the  internal  from  the  death  of 
the  Rajah  until  the  act  of  State  by  which  a  transfer  of  terri- 
tory was  made  to  his  widows  and  daughters  was  fatal  to  the 
claim  of  a  defendant^  in  preference  to  the  widow,  as  lineal 
heir  to  the  Bajah,  by  right  of  adoption,  though  the  adoption 
was  valid  (in  all  other  respects) .  (c) 


I.  1.  A.  6— ADOPTION  IS  IRREVOCABLE  AND 
IRRENOUNCEABLE. 

Adoption  once  really  made  is  indefeasible,  {d)  Accordingly 
the  Sastris  say : — "  An  adoption  made  with  due  ceremonies 
and  followed  by  the  chaul  cannot  be  set  aside.''  (e)     ''It  is 

(a)  VhurmDas  Pandeiff.  Masai.  Shama  Soondvi Dibiah,  3M.  LA. 
229 ;  S.  0.  6  C.  W.  R.  P.  C.  43 ;  2  Str.  H.  L.  127. 

(b)  See  below,  Sub-sec  B.  2.  6  (6). 

(c)  Jljoyiamba  ffayi  v.  Kamakshi  Bai,  3  M.  H.  C  R.  424. 

(d)  2  Str.  U.  L.  142.  See  above,  pp.  365,  938.  "  Ad  adoption  con- 
cluded agreeably  to  the  S&stras  is  not  annullable.  It  is  not  retract- 
able among  Br&hmaus  after  the  Horn  ceremony  has  been  performed, 
nor  among  the  lower  castes.*'     Steele,  L.  C.  p.  184. 

(e)  MS.  1752.  **  The  inadvertent  omission  of  an  unessential  part. 
as  sacrifice  is,  even  where  it  is  enjoined,  does  not  vitiate  an  adoption." 
Coleb.  Dig.  Bk.  V.  T.  273  Comm. 

"  The  adoption  being  complete,  it  cannot  be  annulled.  An  adopted 
son    may  be  disinherited  for  like  reasons  as  the  legitimate    son 
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held  tliTit,  if  a  lad  be  adopted  into  a  family^  even  where  it 
is  not  the  custom  to  perform  homam  (sacrifice  of  adoption)^ 
he  cannot  be  turned  out  of  it  at  wilL'^  (a) 

When  a  widow  sought  to  violate  this  rule  the  Court  said-— 
'*  Nor  can  we  admit  that  the  facts  and  the  validity  of  the 
joint  adoption  (by  two  widows)  being  unquestionable^  she 
is  singly  competent  to  set  aside  or  annul  in  any  degree 
an  act  which  must  be  assumed  to  have  been  performed  in 
obedience  to  the  injunctions  of  her  deceased  husband/'  (6) 

An  adopted  son  cannot  renounce  his  family  of  adoption 
and  the  consequent  obligations  to  which  he  is  subject.  He 
can  but  resign  his  rights  in  that  family,  (c)  A  Sastri 
declared  that  ^^  an  adoption  cannot  be  annulled  except  on 
sufficient  grounds  (i.  e.  not  by  mere  agreement)/'  (d)  and 
the  decisions  rule  that  the  status  created  by  adoption  cannot 
be  given  up  by  the  adopted  son  (e)  or  dissolved  by  the 
parties  immediately  concerned. 

Where  a  woman  sought  to  disclaim  an  adoption  made  by 
her  by  a  deed  purporting  to  convey  her  property  to  her 
illegitimate  son^  this  was  pronounced  illegal^  though  the  upa- 
n&yana  of  the  adopted  had  been  performed  (after  adoption)  in 
his  real  father's  house.  '*  The  adoption,"  Colebrooke  said, 
^' being  once  completely  and  validly  made  it  cannot  be 
recalled."  (/) 

(Hit&ksh.  on  Inheritance,  Chap.  II.  Sec.  X,),  but  he  cannot  forfeit  the 
relation  of  son."    Coleb.  in  2  Str.  H.  L.  126. 

(a)  2  Str.  H.  L.  126. 

(b)  Ry.  Boop  Kocmr  v.  Ry.  Bishm  Koour,  N.  W.  P.  S,  D.  R.  N.  S. 
Pt.  n.  1864,  p.  655. 

(c)  Above,  p.  938.    Comp.  pp.  340,  792. 

(<2)  MS.  1741.     See  Mohapatiur  y.  Bonomallee,  Marsh,  R.  317. 
(e)  Rtivee  Bhvdr  v.  Boop$hwikar,  2  Borr.  713. 

(/)  2  Str.  H.  L.  111. 
145  H 
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In  one  case  of  an  adoption  of  doubtful  validity  it  was 
indeed  ruled  that — If  after  becoming  of  age  an  adopted  son 
execute  an  agreement  acknowledging  the  yalidity  of  his 
right  to  depend  on  his  performance  of  certain  conditions, 
his  infraction  of  these  will  nullify  his  right,  (a)  But  the 
soundness  of  this  judgment  seems  open  to  doubt,  {b)  A 
man  must  belong  to  the  one  family  or  the  other^  it  cannot 
rest  on  the  mere  option  of  another  person,  (c) 


A.  7.— NO  RETURN  TO  THE  FAMILY  OP  BIRTH. 

This  follows  from  the  principles  already  laid  down.  Accord- 
ing to  the  Sdstri — ''  The  son  given  in  adoption  cannot  be 
reclaimed.^'  (i) 

To  a  question  put  to  the  S^tris  by  the  Court  in  another 
case  they  replied  : — 

"  IS  any  one  about  to  adopt  should  receive  from  one  not 
related  to  himself  in  the  male  line  that  person's  son,  and 
should  perform  his  adoption  according  to  the  ceremonies  of  the 
VMa,  and  after  that  cause  his  regeneration  by  performance 
of  the  choora  and  oopanayana  satnsk^r^  &g.,  (tonsure  at 
three  years  of  age ;  investiture  with  the  string  at  five  or  eight 
years ;  and  the  remaining  regenerating  ceremonies)  in  the 
name  of  his  own  gotra,  or  paternal  line,  that  son  so  invested 
with  the  lineage  and  estate  of  the  adopter  has  no  right  to 
keep  up  connexion  with  the  other  lineage^  that  is^  he  cannot 
return  to  his  own ''  (e) 

(a)  Mu€st,  Tara  Munee  Dibia  v.  Dev  Narayan  et  al,  3  C.  S-  D.  A. 
R.  387. 

(b)  See^Bdlhishna  Trimbak  TeTidulkar  v.  SavUHhai,  I.  L.  R.  3  Bom. 
54. 

(c)  See  In  re  Kahandds  Ndrandds,  I.  L.  R.  5  Bom.  at  p.  164.  AboTe^ 
p.  187,  and  See.  YI.  A.  6  of  this  Book. 

(d)  MS.  1748. 

(e)  Ruvee  Bhudr  v.  Roopshunker,  2  Borr.  65$. 


Digitized 


by  Google 


B».ni,8  vir.  BUB.t.I;l.A.9.]  TBBMS  AND  CONDITIONS.  1155 

In  Bengal  as  in  Bombay  the  adopted  son  cannot  return 
to  his  family  of  birth,  (a) 


A.  8 —THE  CONNEXION  BY  BLOOD  WITH  THE  FAMILY  OF 
BIRTH  IS  NOT  EXTINGUISHED. 

Although  there  is  a  complete  severance  in  religious  and 
secular  interests  from  the  family  of  birth,  the  artificial  status 
is  not  allowed  to  make  marriage  possible  between  an  adopt- 
ed son  and  his  real  mother  or  sister.  It  is  only  the  reli- 
gious and  ceremonial  connexion  with  the  family  of  birth 
that  is  extinguished,  and  as  the  Datt.  Mtm.  VI.  10  says, 
adoption  does  not  remove  the  bar  of  consanguinity  operating 
against  intermarriage  within  the  prohibited  degrees,  -{b) 

A.  9.— TERMS  AND  CONDITIONS. 

The  incongruity  of  an  adoption,  the  operation  or  abiding 
validity  of  which  is  to  be  subject  to  a  term  or  condition 
has  already  been  noticed,  (c)  In  a  case  of  this  kind  the 
Court  said — 

"  We  *  ♦  cannot  find  that  the  HindA  law  recognizes  a 
conditional  adoption,  which  appears  to  leave  unsecured,  and 
in  jeopardy,  the  objects  contemplated  by  the  adopting,  and 
to  involve  an  element  of  injustice  to  the  adopted  party  *  * 
Insubordination  to  the  widow  of  the  deceased  adopting  father 
being  an  insufficient  [reason]  ♦  *  we  hold  that  he  could  not 


(a)  Sreemutty  Eajcomaree  Dossee  v.  Nobcoomar  MuUick,  2  Sevestre, 
641  note. 

(b)  MooUia  Moodelli  v.  Uppon  Venkaiacharry,  M.  S.  D.  A.  E.  for 
1858,  p.  117 ;  Narasammdl  v.  Balardmdchdrloo,  1  M.  H.  C.  R.  420.  See 
above,  p.  1022. 

(c)  Above,  p.  187  Note  (d).  Under  the  Roman  law  there  could 
be  no  *•  adoptio  ad  diem  "  or  "  sub  conditione."  as  mancipation  by 
which  it  was  originally  effected  was  a  solemn  public  act  not  suscep- 
tible of  qualification.  See  Maynz,  Cours.  de  Dr.  Rom.  Sec.  412; 
Goudsm.  Pand.  p.  155 ;  Maine,  Anc.  Law,  p.  206  (3rd  Edn.). 
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legally  do  so  (a)  and  that  the  entry  of  such  condition  in 
the  wajib'OoUurz  (6)  is  worthless  and  ineffective.  Nor  do  we 
admit  that  any  valae  or  efficacy  would  accrue  to  the  entry, 
or  that  any  validity  would  be  given  to  the  condition,  even  if 
the  defendant^  *  *  when  still  very  young,  whether  he  were 
legally  of  age  or  not^authenticated  the  wajib-ool-urz,  pro  forma 
with  the  view  of  curing  the  ostensible  defect  of  its  having 
been  authenticated  by  his  father  after  his  decease.  It  would 
be  extremely  inequitable  to  hold  that  he  thereby  deliberately 
intended  to  express  his  assent  to  the  conditions  *  of  which 
it  is  quite  possible,  and  not  at  all  unlikely,  that  he  was  igno* 
rant.  Even  if  he  were  aware  of  it,  and  ignorantly  supposed 
himself  to  be  bound  by  it,  we  are  not  prepared  to  admit 
that  he  is  for  that  reason  bound  by  it.'^  (c) 

In  discussing  nnder  the  preceding  Section  (d)  the  legal 
possibility  of  making  an  adoption  subject  to  terms  differing 
from  those  annexed  to  it  by  the  law,  the  effects  of  agree- 
ments and  of  adoptions  thus  made  have  been  to  some  extent 
considered.  It  would  seem,  that  of  the  several  cases  which 
occur  in  practice  that  of  the  adoptive  father's  stipulations 
for  preserving  the  estate,  and  securing  his  widow  against 
destitution  could  not  be  refused  effect  by  the  Courts,  so  far 
at  any  rale  as  they  bear  on  his  separate  or  sole  property. 
But  if  a  man  adopting  for  himself  may  do  so  on  terms 
varying  the  usual  rights  of  the  son,  it  is  but  a  slight  exten- 
sion of  the  principle  when  wills  are  once  admitted  to  say  that 
he  may  by  a  power  or  will  allow  his  widow  to  impose  such 
terras.  And  when  a  widow  takes  the  whole  estate  without  any 
will  or  direction  to  adopt,  but  with  an  assumed  license  from 

(a)  t.  e.  prescribe  such  a  condition. 
{b)  A.  petition,  memorial. 

(c)  Per  Curiam  in  Ram  SurunDasY.  Mu$$t  Pr§n  Kooer,  N.  W.  P.  S. 
D.  R.  Pt.  I.,  1865,  p.  293.  Comp.  the  remarks  of  the  Jadicial 
Committee  above,  Sec.  YI.  A.  6. 

(d)  Sec.  VI.  A.  6. 
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her  husband^  it  may  be  conceired  that  he  knowing  an  adop-* 
tion  was  probable,  but  entirely  at  the  option  of  the  widow, 
has  given  her  a  tacit  authority  to  make  her  own  terms. 
This  logical  development  of  the  principles  involved  in  the 
allowance  of  a  will  seems  to  be  contained  in  the  following 
two  cases. 

Where  a  power  of  adoption  had  been  given  by  will  to  a 
wife  coupled  with  a  direction  that  the  widow  should  during 
her  life  retain  the  whole  of  the  testator's  property,  ancestral 
as  well  as  self-acquired,  it  was  held  that  the  widow,  after 
adopting,  had  a  life  interest  with  remainder  to  the  adopted 
SOD.  (a) 

In  Bamasami  Aiyan  v.  Veniataramaiyan  (h)  where  the 
natural  father  of  a  boy, whom  the  widow  of  a  deceased  Hindis 
proposed  to  adopt  as  a  son  to  her  husband,  entered  into  a 
written  agreement  with  her  to  the  eflTect  that  the  boy  should 
inherit  only  a  third  of  the  property  of  his  adoptive  father, 
the  Privy  Council  held  that  the  agreement  was  not  void, 
but  was  at  least  capable  of  ratification  when  the  adopted  son 
became  of  age.  Chitko  v.  Janaki  (c)  was  referred  to  doubt- 
ingly.  The  stipulation  that  the  boy  adopted  as  a  son  should 
obtain  that  status  without  the  corresponding  rights  was  one, 
no  doabt,  unwarranted  by  the  Hindu  law  of  the  Sdstras,  and 
was  subject  to  challenge  by  the  son  until  he  had  ratified  it 
on  becoming  sui  juris.  The  Pandits  consulted  in  Bengal  on 
this  point  had  said  that  an  instrument  by  which  a  widow 
adopting  a  son  reserved  the  property  to  herself  for  life  was 
not  lawful.     The  adopted  son,  they  said,  in  spite  of  such 

(a)  BepinBehariBundopadhya  v.  Brqjo  Nath  Mookhopadhya,  I.  L.  E. 
8  Calc.  357,  following  Muset.  Bhagbutti  Daee  v.  Chowdry  Bholanath 
Thakoor  ei  al,  L.  R.  2  I.  A.  256.  The  latter  is  not  a  case  of  adoption, 
but  of  a  settlement  by  a  man  on  his  wife  with  the  concorrence  of  his 
kritrima  son,  to  whom  was  given  a  remainder  on  the  wife's  death. 

{h)  I.  L.  B.  2  Mad.  91. 

(c)  11  Bom.  H.  C.  R.  199. 
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an  instrament^  was  entitled  to  the  estate,  (a)  In  a  some- 
what similar  case  in  Bombay,  an  adoptive  mother  (Koli) 
made  an  agreement  with  her  son,  whereby  he  resigned  to 
her  the  balk  of  the  family  property.  This  was  pronoanoed 
by  the  S&stri  illegal^  and  the  adopted  son,  if  capable,  was, 
he  declared,  still  entitled  to  inherit,  subject  to  the  duty  of 
maintaining  the  mother,  (b)  But  wills  also  are  not  allowed 
by  the  Sistras,  and  yet  in  one  form  or  another  they  have 
grown  up  to  meet  social  needs,  even  within  the  sphere  of  the 
Hindft  law.  So  too  the  customary  law  has  approved  reason- 
able arrangements  for  the  adopting  mother's  security. 
It  seems  impossible  now  to  say  that  this  advance  will  not 
be  maintained,  (c) 

Cases  such  as  that  of  Ramguttee  Ach<irjee  v.  Kristo  Soon- 
duree  Debia,  referred  to  above  at  p.  1110  note(c),  must  raise 
questions  as  to  whether  by  the  disposition  the  adopted  son 
takes  a  vested  estate  forthwith  on  his  adoption,  although 
his  enjoyment  or  actual  possession  be  deferred,  or  whether 

(a)  Musst.  SoolukhTia  v.  Ram  Doolal  Pandeh,  1  C  S.  D.  A,  R.  324 
(Ist  Edn.)    Abo^e,  p.  177  (c). 

(*)  MS.  16. 

(e)  Any  interest  that  a  widow  allows  an  adopted  son  to  take  in 
possession  daring  her  own  life  mast  so  far  be  a  detriment  to  her 
own  estate,  seeing  that  she  is  owner  of  the  whole,  and  cannot,  accord* 
ing  to  the  ^stris,  be  deprived  of  this  which  they  regard  as  a  jointure 
by  any  testamentary  disposition  made  by  her  hasband.  In  the 
case  of  Musst.  Qoolab  v.  Mussi.  Phool  (1  Borr.  173)  the  Zilla  Judge  pro- 
posed to  the  S&fitris  a  question — Can  a  man  separated  in  interest 
from  his  brother,  and  whose  wife  is  alive,  bequeath  his  property  to 
his  brother's  son  ?  The  answer  resting  on  the  Mit&kshar&  was — •*  The 

wife has  a  right  to  inherit  her  husband's  estate,  and  a 

will  made  by  the  husband  ....  in  favour  of  his  brother's  son  is 
not  valid."  (pp.  175,  176.)  This  was  confirmed  by  the  Pandit  of  the 
Sadr  Court  (p.  180).  The  theory  of  a  power  of  bequest  equal  to  the 
power  of  gift  was  not  accepted  by  the  law  officers  in  these  cases, 
and  the  widow  was  regarded  as  taking  by  a  kind  of  survivorship, 
though  no  doubt  with  a  restricted  interest  or  faculty  of  disposal. 
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bis  estate  is  wholly  contingent  or  fntnre.  Snch  questions 
will  probably  be  dealt  with  according  to  the  analogies 
famished  by  the  English  cases.  A  gift  subject  to  a  condi- 
tion precedent  could  hardly  be  made  under  the  HindA  law^  (a) 
though  one  deferred,  or  by  way  of  remainder,  would  not 
be  inconsistent  with  it,  the  ascertained  interest  being  created 
from  the  first*  Such  an  estate,  immediate  in  interest  though 
deferred  in  enjoyment,  must  have  been  contemplated  by  the 
Court  in  the  following  remarks : — *'  Whatever  directions  an 
adoptive  father  may  have  given  in  regard  to  the  time  when 
the  son  was  to  get  into  the  management  and  enjoyment  of  the 
estate,  still  he  was  the  son  and  heir  from  the  time  of  his 
adoption,  and  by  his  death  apparently  the  mother  would  sue* 
ceed  him/'  (6) 

I;  1.  B.— SPECIFIC  EFFECTS. 

B.  1.— AS  TO  THE  RELATIONS  BETWEEN  THE  ADOPTED 
AND  HIS  FAMILY  OF  BIRTH. 

B.  1.  l.-BETWEEN  THE  NATURAL  PARENTS  AND  THE 
SON— IMMEDIATE  PERSONAL  RELATIONS. 

(a)  PARENTS  THE  ACTIVE  SUBJECTS. 

'^  When  a  father  has  given  his  son  in  adoption,  his  status 
and  rights  as  father  are  extinguished."  (c)  Accordingly  it 
was  ruled,  that  the  adoptive  parents  have  a  right  to  the 
guardianship  and  society  of  the  adopted  son  superior  to  that 
of  the  natural  parents,  {d)  The  boy  is  often  left  for  a 
longer  or  shorter  time  with  his  family  of  birth,  but  "  though 
an  infant  after  adoption  be  brought  up  by  his  natural  parents, 
they  must   on   demand  surrender  him  to  the   widow  who 

(a)  See  above,  pp.  186  ss. 

{b)  PerL.  Jackson,  J.,  in  Gohuuio  Naih  Boy  v.  Ram  Kanay 
Chotodhry,  24  C.  W.  B.  183. 

(e)  MS.  1759. 

(<Q  Lakshmibai  v-  Shridhar  Vasudev  TakU,  I.  L.  R.  3  Bom.  1. 
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adopted  him.  (a)  ''  The  natural  father  need  not  incur  the 
expense  of  getting  the  boy  married ;  it  devolves  properly  oa 
the  adoptive  mother.  She  cannot  recover  from  his  father 
the  expenses  of  his  adoption  and  investiture.  She  cannot 
restore  the  boy,  nor  can  the  father  reclaim  him  on  the 
ground  of  having  got  him  married.^'  (6) 

"  Tonsure  performed  in  the  family  of  the  natural  fiithefi 
after  gift,  has  no  vitiating  effect/'  (c) 


(&).-SON  THE  ACTIVE  SUBJECT, 
"  A  boy  severed  by  adoption  from  his  own   family  and 
incorporated  in  the  adoptive  family  is  not  affected  in  statas 
by  performing  the  funeral  ceremonies  of  his  natural  father 
and  mother.'^  {d) 

^' An  adoptee  performs  the  ceremonies  of  Kreea  and  Puksh 
for  his  [natural]  father  and  relations,  only  in  case  his  natural 
£%ther  should  die  without  any  other  son  or  near  relation, 
when  he  would  perform  them  as  a  DharmapAtra.  An  adopt- 
ed performs  Sutak  (e)  for  his  natural  family  according  to 
their  adoptive  relationship.*'  (/) 

(a)  In  the  Mdukars*  case  the  ^stris  in  the  opinion  quoted  aboTe, 
p.  1010,  recognize  a  widow's  direct  interest  in  adoption  for  securiDg 
her  own  future  happiness.     See  too  p.  938. 

(b)  MS.  1764. 

(c)  Mu88t.  Doolubk  Dai  v.  Manee  Beebee,  6  C.  S.  D.  A.R.  50.  "The 
adoption  of  a  child for  whom  tonsure  and  other  cere- 
monies were  afterwards  performed  under  the  family-name  of  his  natu- 
ral father,  would  be  nevertheless  valid :  for  the  ceremony  of  tonsure 
performed  under  the  family  name  of  his  natural  father  is  void,  be- 
cause he  did  not  then  belong  to  that  family ;  and  because  the  cere- 
mony is  performed  by  one  who  had  no  right  to  do  so,  since  he  truly 
became  son  of  the  adopter,  and  certainly  belonged  to  his  family,  not 
having  been  already  initiated  under  the  family-name  of  his  natural 
father  when  the  adoption  took  place.**  Coleb.  Dig.  Bk.  V.  T.  273 
Coram. 

(d)  MS.  1673. 

(e)  Sdtaka — Impurity ;  here  ceremonies  for  its  removaL 
(/)  Steele,  L.  C.  p.  186. 
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''  Since  it  is  not  a  fit  practice  for  a  son  given  to  perform 
the  obsequies  of  his  former  mother,  it  is  proper  to  take  for 
adoption  a  boy  whose  mother  is  livings  and  who  is  givea 
both  by  her  and  by  her  husband.''  {a) 

"  In  case  of  being  adopted  by  his  father's  brother,  the 
adoptee  is  enjoined  to  perform  the  Sr&ddha  both  for  his 
natural  and  adoptive  fathers,  inheriting  the  property  of  the 
former,  however,  only  in  default  of  heirs  in  order  of  succes- 
sion before  brothers'  sons."  (b) 

An  adopted  son  is  considered  in  the  nature  of  a  purchaser 
for  valuable  consideration,  which  is  his  loss  of  inheritance  in 
his  natural  family,  (c) 

B.  1.  2— RELATIONS  AS  TO  PROPERTY. 

^'  An  adopted  son  forfeits  all  right  of  inheritance  in  his 
natural  family."  (i)  ''He  (the  adopted  son)  cannot,  after 
being  adopted,  claim  the  family  and  estate  of  his  natural 
father,  which  follow  the  funeral  oblations ;  nor  is  he  liable  to 
pay  his  natural  father's  debts."  (e)  "  He  (an  adopted  son) 
can  only  inherit  from  his  natural  father,  in  default  of  other 

heirs  in  previous  order  of  succession in  virtue  of  his 

adoptive,  not  his  original,  relationship."  (/)     Even  where 
the  sacrificial  idea  is  absent,  "  a  Jain  adopted  by  his  uncle 

(a)  Coleb.  Dig.  Bk.  V.  T.  275  Comm.  The  conception  is  that  with- 
out a  positive  resignation  the  mother's  claim  to  the  son's  religious 
services  may  continue. 

(6)  Steele,  L.  C.  p.  47.    He  ranks  as  a  brother's  sou. 

(c)  Gopeymohun  Deb  v.  Rajah  Ray  Kissen,  cited  in  Doe  Dem  Henco^ 
wer  Bye  v.  Hanscower  Bye,  East's  Notes,  Case  76 ;  2  Mori.  Dig.  p.  133. 
See  above,  Sec.  VI.  A.  7. 

{d)  Appanienqar  v.  Alemalu  Ammal^  M   S.  D.  A.  Dec.  1858,  p.  5. 

(e)  Steele,  L.  C.  p.  47;  Mit.  Chap.  I.  Sec.  XL  para.  32;  above, 
p.  365;  Coleb.  Dig.  Bk.  V.T.  181 ;  Manu  IX.  142.  The  terra  "funcial 
oblation,'*  intends  that  which  is  made  for  a  father. 

(/)  Steele,  L.  C.  p.  186. 
146  11 
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ceases  to  be  heir  as  son  to  his  natural  father/'  (a)  The 
Sastri  added  that  "  what  he  had  acquired  before  adoption 
by  using  the  capital  of  his  natural  father  belonged  to  the 
latter/'  (b)  The  natural  relation  was  in  fact  jurally  annul- 
led^ and  his  father  would  no  more  inherit  from  him  than  he 
from  his  father,  (c)  But  in  an  emergency  the  Se^tri  says— 
"  Should  the  natural  parents  have  no  other  heir,  the  son 
they  gave  in  adoption  may  perform  their  Sriddhas  and  take 
their  property  also/'(d) 

After  adoption,  the  person  adopted  cannot  mortgage 
property  belonging  to  his  natural  family,  nor  can  his  widow 
do  so  after  his  death,  (e) 


B.  1.  3.~RELATI0NS  AS  TO  OBLIGATIONS. 

Tho  natural  father  is  not  responsible  for  the  debt  of  a 
son  given  in  adoption.  (/)  Nor  convensely  is  the  son  U- 
able.  (fj)  Thus  the  S&stri  says: — "A  son  given  in  adoption 
must  pay  his  natural  father's  debts  only  if  he  has  inherited 
property  from  the  natural  father,'''  (A)  and  in  the  case  of  a 
suit  it  was  ruled  that  an  adopted  son  is  not  liable  for  debts 
of  his  natural  father  who  died  in  jail  in  execution  of  a  decree 
for  debt  against  him.  (i) 

(a)  MS.  1757. 
(h)  MS.  1756. 

(c)  Coleb.  in  2  Str.  H.  L.  129. 

(d)  MS.  1761. 

(e)  Yesubai  kom  Daji  v.  Joti,  Bom.  H.  0.  P.  J.  1875,  p.  16. 

U)  2  Str.  H.  L.  125;  see  Udaram  Sitaramy.  Ranu,  11  Bom.  H.  C. 
R.  76,  84,  86, 

{(j)  Pranvullubh  v.  Beohristen,  Bom.  S.  D.  A.  Sel.  Rep.  4. 

{h)  MS.  17r»8.     iSee  above,  p.  365. 

(i)  VrxnvuUabh  Ovkul  v,  Deokrisleti  Tooljaram^  Bom.  Sel.  Rep.  p.  4. 
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B.  1.  4. —RELATIONS  BETWEEN  THE  ADOPTED  AND 
THE  OTHER  MEMBERS  OF  HIS  FAMILY  BY  BIRTH- 
IMMEDIATE  PERSONAL  RELATIONS. 

An  adopted  son  is  to  be  considered  as  one  actually  begot- 
ten by  the  adoptive  father  in  all  respects  except  an  incapacity 
to  contract  a  marriage  in  his  family  of  birth,  (a) 

"Adoption  does  not    remove  the  bar  of  consanguinity 
i  operating    against    intermarriage    within    the    prohibited 

i  degrees/'  (b) 

I  "An  adopted  son  is  restricted  from  intermarrying  with 

any  girl  of  either  his  natural  or  adoptive  families  within  the 
prohibited  degrees^  and  his  descendants  are  under  a  similar 
restriction  with  regard  to  the  former  family  to  the  third 
generation,  viz.  so  long-  as  remembrance  may  continue  of 
the  adoption/'  (c)  "  He  cannot  intermarry  with  either  his 
natural  or  adoptive  gotr."  [d) 

A  Sistri  said  in  one  case,  that  *'  adoption  severs  the  con- 
nexion with  the  natural  relatives  so  completely  that  the 
adopted  son's  widow  may  adopt  his  younger  brother/'  (e) 
We  have  seen  that  there  is  some  authority  for  this  kind  of 
adoption,  (/)  but  the  better  opinion  appears  to  be  that  em- 
bodied in  the  ruling  that  an  adopted  son  oannot  adopt  as  his 
son  his  brother  by  birth,  (g) 

(fl)  Narasammdl  v.  Balardmdchdrlu,  1  M.  H.  C.  R.  420,  The  same 
case  prononncea  strongly  againsfc  the  adoption  of  a  sister's  son  in  the 
Andhra  or  Telingana  country, 

(6)  Moottia  MoodeUi  v.  Uppon  Vencatacharry,  M.  S.  D.  A.  Dec.  1858, 
p.  117. 

(c)  Steele,  L.  C  p.  47.  Above,  pp.  937,938. 

(d)  Steele,L.  0.  p.  186. 

(e)  MS.  1625. 

(/)  Above,  p.  1021. 

iff)  Moottia  MoodelU,  v.  Uppon  Vencatacharry,  M.  S.  D.  A.  R.  1858, 
p.  117. 
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B.  1.  5— RELATIONS  AS  TO  PROPERTY.     - 

"  A  son  (an  only  son)  who,  having  been  given  in  adoption 
has  passed  out  of  his  family  of  birth,  has  no  longer  any  claim 
to  the  property  of  that  family,"  (a)  and  reciprocally,  a 
member  of  a  Hindu  family  cannot  as  such  inherit  the  pro- 
perty of  one  taken  out  of  that  family  by  adoption.  His 
severance  is  so  complete  that  no  mutual  rights  as  to  succes- 
sion to  property  can  arise  between  him  and  his  relations  of 
the  natural  family,  (b)  Hence  it  was  said,  that  on  an  adopted 
son  dying  without  issue,  his  property  reverts  to  his  adoptive 
family,  his  introduction  into  the  new  family  causing  his 
severance  from  his  natural  kindred,  and  they  forfeiting  all 
claims  to  succeed  to  his  estate,  (c) 


B.  2. -CONSEQUENCES  AS  CREATING  RELATIONS  IN  TELE 
FAMILY  OF  ADOPTION. 

B.  2.  1.— BETWEEN  THE  PARENTS  AND  ASCENDANTS, 

AND  THE  SON  AND  DESCENDANTS— IMMEDIATE 

PERSONAL  RELATIONS. 

(a)  PARENTS  THE  ACTIVE  SUBJECTS. 

'^  An  adoptive  father  is  entitled  to  the  custody  of  the  person 
of  the  adopted  son.''  (d)  It  follows  that  the  proper  resi- 
dence of  an  adopted  son  is  with  his  adoptive  parents,  {e) 
The  only  exception  is  in  case  of  cruelty  or  incapacity.  Thus 
it  was  ruled  that  the  adoptive  parents,  if  willing,  have  a 

(a)  MS.  1756. 

(b)  Narasammdl  v.  BalardmdcMrlu,  1  M.  H.  C.  R.  p.  420;  Bdym 
Krishnamdchdriydr  v  Kuppannayijangar,  1  M.  H.  C  R.  p.  180  ;  Srini- 
vasa  Ayyangdr  v.  Kuppan  Ayyangar,  1  M.  H.  C.  R.  p.  180. 

(c)  T.  M,  M.  Narraina  Numboodripdd  v.  P.  M.  Trwicrama  IJwnboo' 
dripad,  M.  S.  D.  A.  R.  for  1855,  p.  125. 

id)  MS.  1677. 

(e)  Lakshmibai  v.  Shridhar  Vasudev  Takle,  I.  L.  R.  3  Bom.  1. 
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better  right  to  act  as  guardians  of  their  adopted  sons  than 
the  natural  parents^  in  the  absence  of  proof  of  ill-treatment 
towards  the  boy  or  incompetency  on  their  part  to  take  care 
of  him  ;  the  boy's  residence  with  the  adoptive  family  being 
part  of  the  consideration  for  adoption,  (a) 

An  adopted  son  can  claim  maintenance  from  his  father  until 
put  into  possession  of  his  share  of  the  ancestral  estate,  (b) 

'*An  adopted  son^s  widow  must  be  supported  by  her 
mother-in-law,  who  has  got  possession  of  the  deceased^s 
vatan.^^  (c) 

The  chaul  and  munj  of  the  adoptive  son  should  be  per- 
formed by  the  adopting  widow  (though  but  10  years 
old),  (d) 

The  adoptive  parents'  authority,  as  we  have  seen,  {e)  does 
not  extend  to  giving  away  their  son  in  adoption. 


B.  2.  1.— IMMEDIATE  PERSONAL  RELATIONS. 
(6)  SON  THE  ACTIVE  SUBJECT. 

"Adoption  is (1)  to  secure  his  (the  adoptive  father^s) 

happiness  in  the  future  state  by  the  adopted  son's  or  his  de- 
scendants* performance  of  funeral  rites  (kreea),  mourning 
(sootak),  and  annual  oblations  of  rice  (sraddh  sapi^dadin)  ; 
and  (2)  to  preserve  the  adopting  parents'  good  name  in  the 

(a)  Lakshmibai  v.  Shridhar  Vasgudev,  Bom.  H.  C.  P.  J.  for  1878,  p.  7 ; 
S.  C.  I.  L.  R.  3  Bom.  1;  Sheo  Singh  Rat  v.  Musst.  Dakho  et  al, 
6  N.  W.  P.  R.  382. 

(i)  Ayydvu  Muppandr  v.  Nilddatchi  Ammdl,  1  M.  H.  C.  R.  p.  46. 

(c)  MS.  1928.  The  widow  of  a  predeceased  adopted  son  has  of 
course  fche  same  right  to  maintenance  as  if  he  had  been  a  son  by  birth. 
(Above,  pp.  246  ss  ;  Dilraj  Koonwar  v.  Soolian  Koonwar,  N.  W.  P.  S. 
D.  A.  R.  for  1862,  p.  240). 

(d)  MS.  164S.  See  Steele,  L.  C  187.  Above,  p.  998.  The  ceremo- 
nies onght  to  be  completed  on  the  widow's  attaining  maturity. 

(e)  Above,  p.  1040. 
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present  world   by   the  practice    of    alms-giving^  feeding 
Br^hmans,  pilgrimages  and  other  HindA  virtnes."  (a) 

"  The  forefathers  of  the  adoptive  mother  only  are  also  the 
maternal  grandsires  of  sons  given,  and  the  rest,  for  the  rale 
regarding  the  paternal  is  equally  applicable  to  the  maternal 
grandsires  (of  adopted  sons). '^  (h) 

^'  Though  the  adoption  be  not  annulled,  yet  should  the 
adoptee  not  perform  his  filial  duties,  he  separates  from  his 
adoptive  father,  receiving  some  share  of  the  property/^  (c) 

An  adopted  son  succeeds  to  the  adoptive  father's  property, 
subject  to  the  right  of  maintaining  the  widow,  (d) 

(a)  Steele,  L.  C.  p.  42.  In  Ram  Soonder  Singh  v.  Surhanee  D4n,  22 
C.  W.  R.  121,  Mitter,  J.,  says  the  prescribed  repetition  of  the^r&d- 
dhas  implies  a  power  of  repeated  adoption  by  the  widow  though  a  son 
should  have  attained  maturity  and  passed  through  all  the  Samsk&raa. 
There  does  not  seem  to  be  any  authority  for  this,  but  at  any  rate  the 
duty  would  be  that  of  the  widow  of  the  son  should  there  be  one.  {8e9 
above,  p.  93,  and  Sub- Sec.  1. 1.  A.  2  of  the  present  Section,  p.  1148). 

{b)  Uma  Sankar  Moitro  v.  Kali  Komul  Mozumdar  ei  al,  I.  L.  B.  6 
Calc.  261.  According  to  Datt.  Mtm.  VI.  para.  50,  the  manes  of  the 
adoptive  mother's  ancestors  benefit  by  the  Sr^ddhas  celebrated  by 
the  adopted  son.  **  In  the  double  set  of  oblations,  it  is  indispensably 
necessary  that  the  son  should  perform  the  Sr&ddha  for  the  paternal 
line,  not  for  the  line  of  his  maternal  grandfather :  but  it  is  simply 
reprehensible  in  one  who  performs  the  Sr&ddha  for  the  paternal 
ancestors,  not  to  perform  it  also  for  the  maternal  grandfather  and 
his  progenitors.  Consequently,  since  the  Sr&ddha  may  be  performed 
without  noticing  the  maternal  grandfather's  line  in  a  subordinate 
double  set  of  oblations,  and  the  like,  the  ^r&ddha  for  the  maternal 
ancestors  is  not  requisite  to  the  completion  of  the  obsequies  perfonn- 
ed  in  the  dark  fortnight  of  Aswina."  Coleb.  Dig.  Bk.  V.  T.  273 
Gomm. 

(c)  Steele,  L.  C.  p.  185 ;  above,  p.  939.  As  to  a  second  adoption 
on  the  refusal  or  incapacity  of  the  first  adopted  to  fulfil  his  daties, 
see  above,  pp.  585,  587,  938,  946. 

(d)  Bungama  v.  Atchama,  4  M.  I.  A.  p.  1;  S.  C.  7  C.  W.  B.  67  P.  C. 
See  above,  p.  248.  "The  adoptee  is  bound  to  provide  the  widotr  in 
necessaries."    Steele,  L.  C.  p.  188. 
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'^  There  being  a  bom  son  and  an  adopted  son,  they  are 
jointly  and  severally  responsible,  according  to  their  means,  for 
the  support  of  their  parents/^  (a) 

"  A  daughter-in-law  adopts  a  son,  and  as  his  guardian 
manages  the  estate.  The  mother-in-law  can  claim  main- 
tenance from  her/'  (6) 

A  widow  of  an  adoptive  father  being  refused  maintenance 
by  the  adopted  son  sold  part  of  the  estate  in  her  possession. 
The  Sdstri  said  the  adopted  son  could  recover  it  only  on 
payment  of  the  purchase  money  and  interest,  (c) 


B.  2.  2— RELATIONS  BETWEEN  THE  PARENTS  AND   THE 
SON  WITH  RESPECT  TO  PROPERTY, 
(a)  BETWEEN  THE  ADOPTIVE  FATHER  AND  SON. 
An  adopted  son  has  all  the  rights  of  a  son  born,  (d) 

An  interest  vests  in  the  adopted  immediately  on  his  adop- 
tion, {e}  though  he  be  a  minor,  and  he  is  entitled  to  the 

(a)  MS.  1842. 

(b)  MS.  1831. 

(c)  MS.  16.  See  above,  pp.  252, 653,  762;  below,  Sub-sec.  B.  2.  2.  (6). 
Provision  may  be  made  for  a  widow's  maintenance  before  ejecting 
her.  {See  above,  p.  653.) 

{d)  Steele,  L.  C.  47 ;  Maharajah  Juggwnath  Sahaie  v.  Musst.  Mukhun 
Koonwurf  3  C.  W.  E.  C.  R.  24;  Teencowree  Chatterjee  v.  Dinonath 
Banerjee,  3  C  W.  R.  C.  R.  49  ,•  Ry»  Kishenmunee  v.  Raj  Oodwunt  Singh, 
3  C.  S.  D.  A.  R.  228;  Srinivasa  Ayyangdr  v.  Kuppan  Ayyangdr,  1 
M.  H.  C.  R.  180;  N.  Chandvasek/iai-udu  v.  N.  Bramhanna,4>  M.  H.  C.  R. 
270;  R.VyankqtravY.  Jayavantrav,  4Bom,R.  CR.  A.  C.  J.  191; 
Trimbuk  Bajee  v.  Narain  Venaik,  3  Morris  19 ;  Rdyan  Krishnam&chdn' 
ydr  V.  Kuppannayyangdr,  1  M.  H.  C.  R.  p.  180;  Sree  Narain  Rai  v. 
B%aJ^a,2C.  S.  D.  A.  S.  27. 

{e)  Sudanund  Mohapatiurv.  Sorjo  Monee  Debee,S  0.  W.  R.  455; 
S.  C  11  C.  W.  R.  436 ;  reversed,  20  C.  W.  R.  377,  by  the  Judicial 
Committee  on  the  ground  that  the  validity  of  the  will  questioned  by 
the  adopted  son  had  been  adjudged  in  a  previous  suit  by  him. 
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profits  after  his  adoption,  (a)  as  also  to  immoveable  property 
purchased  with  money  derived  from  ancestral  estate,  which 
property  continued  to  exist  at  his  adoption,  {b) 

'^A  man  who  has  adopted  cannot  alienate  immoveahle 
property  without  good  reason.  With  reason  he  may,  espe- 
cially what  he  has  himself  acquired.^^  (c)  The  older  cases 
agree  with  this  opinion,  as  when  the  Judicial  Committee 
ruled  that  by  adoption  a  person  divests  himself  of  his  right  to 
dispose  of  immoveable  property  without  the  consent  of  the 
son  adopted,  [d)  Adoption,  however,  it  has  been  ruled, 
is  not  a  valuable  consideration  proceeding  from  the  boy 
adopted  in  such  a  sense  as  to  bind  the  adoptive  father  against 
an  alienation  of  his  self-acquired  property,  (e)  The  adopted 
stands  in  this  respect  on  precisely  the  same  footing  as  a  son 
by  birth.  (/)  The  case  might  have  been  dealt  with  on  the 
ground  that  where  no  more  was  engaged  for,  the  adoption 
gave  to  the  adopted  only  the  ordinary  advantages  of  a  son. 


(a)  Sreem^xUy  Deeno  Moyee  Dossee  v.  Doorga  Pershad  Mitter,  3  C 
W.  R.  Misc.  6. 

(6)  Sudanand  v.  Bonomalee,  6  C.  W.  R.  256,  and  cases  in  Note  (i) 
above. 

(c)  MS.  1725. 

(d)  Rungama  v.  Atchcma,  4  M.  I.  A.  1 ;  S.  C.  7  C  W.  R.  P.  C.  57. 
See  above,  pp.  614-  ss,  208  ss. 

(e)  Purehotam  Shenvi  v.  Vasudev  Shenvi,  8  Bom.  H.  C  R.  196 
O.  C.J. 

(/)  The  case  of  Mohapattur  v.  Bonomattee{8ee  above,  p.  723)  was 
relied  on,  because  as  in  ib  the  first  adopted  son  suing  as  heir  did 
not  dispute  the  father's  disposal  of  bis  self-acquired  property,  it  was 
thought  apparently  that  it  could  not  be  disputed.  But  that  was  a 
Bengal  case,  and  in  Bengal  the  relations  of  father  and  son  as  to  property 
are  different  from  what  they  are  in  Bombay  («ee  Dayabhaga,  Chap.  II. 
8,  17,  18,  28-30  ;  2  Str.  H.  L.  437.  444  ;  Mit.  Chap.  I.  Sec.  I.  pam.  27 ; 
above,p.  667 ;  12  M.  I.  A.  at  p.  38,  there  referred  to  ;  2  Str.  H.  L.449). 
Under  the  Mit^kshaitl  the  son  has  a  joint  interest  in  the  immoveable 
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Had  a  contract  been  made  or  property  settled  on  the  son 
there  seems  to  be  no  doubt  that  on  the  principle  of  the  cases 
referred  to  in  Sec.  VI.  A.  6  and  7,  his  becoming  an  adopted 
son  would  be  a  consideration  (a)  such  as  would  make  the 
transaction  binding. 

The  right  of  interdiction  has  been  recognized  by  the 
Sistris  as  acquired  by  adoption  as  in  the  following  instance — 
*'  An  adopted  son  can  claim  from  his  father  property  that 
the  father  is  making  away  with  in  order  to  deprive  the  son 
of  it,  {b)  as  an  alienation  made  in  order  to  deprive  a  son  or 
brother  may  be  rescinded  by  the  State.'' 

property  acquired  by  the  father.  He  must  submit  to  his  father*a 
dealings  witb  such  property  ou  account  of  his  subordination  and  the 
rather*8  freedom  from  control  (self-goyernment)  as  manager  {see 
above,  pp.  211,  648),  but  this  subjection  cannot  last  beyond  the 
father's  life.  The  father's  right  is  one  of  joint  ownership  plug 
sfxUanirata,  unshared  control  (see  2  Str.  H.  L.  443).  Ou  his  death  the 
son's  right  by  survivorship  makes  him  complete  owner,  and  the 
father's  will  cannot  operate  against  him,  although  it  would  be 
effectual  against  others,  not  co-owners,  only  successors.  {See  above, 
p.  587).  The  right  to  sell  is  not  identical  with  the  right  to  give,  nor 
is  the  right  to  give  identical  with  the  right  to  devise  [see  above 
p.  219).  This  is  manifest  from  what  the  Judicial  Committee  say  in 
Lakshman  Dtida  Naik's  case  (I.  L.  B.  5  Bom.  at  pp.  61,  62)  ;  and 
though  the  law  of  wills  follows  the  analogy  of  the  law  of  gifl;s  it 
need  not  go  so  far.  It  is  plain  that  it  does  not ;  and  the  power  of 
a  father  to  devise  his  acquired  lands  away  from  his  son  cannot  appa- 
rently be  rested  on  the  recogniied  authorities  {see  Vyav.  May.  Chap, 
IV.  Sec.  I.  paras.  4.  5;  Colebrooke  at  2  Str.  H.  L.  435, 436).  In  the 
case  of  Musst.  Goolab  and  PAoo/ (above  Sub- Sec.  A.  d),  the  S^tria 
and  the  Courts  refused  effect  to  a  will  which  went  to  deprive  widows 
of  their  right  of  inheritance,  though  undoubtedly  the  wives  could  not 
have  interfered  with  their  husband's  dealings  during  his  life.  Ellis 
at  2  Str.  H.  L.  128  expresses  a  similar  opinion.  Colebrooke  differed 
only  because  he  thought  the  power  followed  from  wills  ranking  as  gifts. 
The  right  of  a  son  is  as  co-owner,  that  of  the  wife  g^ together 
dependent  (see  Narbadabai  v.  Mahadev  NavMyan,  I.  L.  B.  5  Bom.  99). 

(a)  See  Bhda  Nahaua  7,.Parbku  Hari»  I.  L.  E.  2  Bom.  67. 

ib)  MS.  1735. 
147  m 
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A  Joshi  having  an  adopted  son^  15^  years  old^  executed  a 
deed  of  gift  of  part  of  his  vatan  to  his  daughter's  children. 
This  was  endorsed  with  an  assent  bj  the  natural  father  of  the 
adopted  son.  Such  signature  was  pronounced  useless.  But 
the  adopted  son  was  pronounced  answerable  to  make  good  a 
gift  of  part  only  of  the  vatan.  (a) 

'*  A  gift  of  a  house  made  by  a  Br&hman  to  his  mistress  does 
not  enable  her  to  dispose  of  it  to  the  detriment  of  his  subse- 
quently adopted  son^  though  she  may  retain  it  for  life  if  she 
behaves  becomingly  to  her  master ''  {{,  e.  apparently  the 
son). (h) 

"  An  adopted  son  may  claim  a  division  of  ancestral  property 
from  his  father,  but  not  of  his  father's  own  acquisitions.''  (c) 

"An  assignment  of  a  village  for  maintenance  to  an 
adopted  son  cannot  be  revoked.''  {d) 

An  adopted  son  can  sell  his  right,  title,  and  interest  in  his 
share  of  undivided  family  property*  {e) 

"  An  adopted  son's  son  can  claim  a  share  of  the  grand- 
father's (former)  property  though  his  father  be  alive,  unless 
the  property  having  been  mortgaged  or  alienated  the  father 
has  recovered  it."  (/) 

(fl)  MS.  711.    See  above,  p.  194. 

(h)  MS.  712.  See  above,  pp.  762,  763.  The  donor  could  by  an 
explicit  grant  give  her  a  larger  interest.  See  above,  pp.  208,  293,  and 
Sec.  VI.  A.  6  of  this  Book.- 

(c)  MS.  1731.  In  answer  to  Q.  1704,  it  is  said,  he  cannot  claim  a 
partition  (nature  of  property  not  specified). 

{d)  MS.  790.  This  was  probably  understood  as  a  case  of  partition. 
See  above,  pp.  702,  939. 

(e)  Rutoo  bin  Bapoqji  v.  Pandoorangacharya,  Bom.  H.  0.  P.  J. 
1873,  p.  176.  The  son  was  tenant  of  the  whole  property,  and  his  inter- 
est was  sold  in  execution.  The  purchaser  was  pronounced  liable  to  the 
adoptive  father  for  a  moiety  of  the  rent,  he  having  been  pat  into 
possession  of  the  whole.    See  above,  p.  663. 

(/)  MS.  173G.     See  above,  p.  722. 
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An  adopted  son  becomes  heir  to  the  whole  of  the  adoptive 
father's  property,  and  is  excluded  from  inheritance  in  his 
own  family,  (a) 

A  son,  adopted  by  a  widow  under  her  husband's  authority, 
supersedes  all  other  heirs,  (h) 

A  son,  adopted  by  a  widow  of  a  predeceased  son,  succeeds 
to  his  grandfather's  estate  as  well  as  to  that  of  his  own 
adoptive  father,  whether  the  adoption  took  place  in  the 
grandfather's  lifetime  or  not.  (c)  If  the  adoption  was  made 
with  the  consent  of  the  grandfather,  his  subsequent  disposi- 
tion or  the  birth  of  a  son  to  his  daughter  in  wedlock  will  not 
invalidate  the  adoption.  (r7) 

An  adopted  son  takes  by  inheritance  and  not  by  devise  (e) 
in  the  case  of  his  adoption  by  a  widow  under  an  instrument 
providing  for  the  boy  only  as  an  adopted  son  and  successor. 


(a)  Bhasker  Buchajee  v.  Nan-o  Eagoonath,  Bom.  Sel.  Rep.  p.  25 ; 
DuUnaraen  Sinffh  v.  Ajeei  Singh  et  al,  I  C.  S.  D.  A.  R.  p.  20  ; 
Gopeymohun  Deb  v.  Baja  Ray  Kissen,  see  East's  Notes,  Case  75  ; 
Ranee  Bhutoanee  Dibeh  v.  Ranee  Sooruj  Munee,  1  C.  S.  D.  A.  R.  p.  185 ; 
Srinath  Serma  v.  Radhakatint,lC.  S.  D.  A.  R.  p.  15;  Appaniengar y, 
Aletnaloo  Ammalj  M.  S.  D.  A,  R.  for  1858,  p.  5 ;  Raje  Vyankatrdv  v. 
Jayavantrdu,  4  Bom.  H.  C.  R.  A.  C.  J.  p.  191. 

{b)  Veerapermal  Pillay  v.  Narain  Pillay,  1  Str.  91 ;  Nundkomar  Rai 
V.  Rajindeiniaraen,\C  S.  D.  A.  R.  p.  261.  "Such  child  may  be 
provided  for  as  a  person  whom  the  law  recognizes  as  in  existence  at 
the  death  of  the  testator,  or  to  whom  by  way  of  exception,  not  by  way 
of  rule,  it  gives  the  capacity  of  inheriting  or  otherwise  taking  from 
the  testator  as  if  he  had  existed  at  the  time  of  the  testator's  death, 
having  been  actually  begotten  by  him."  Willes,  J.,  in  the  Tagore  Case, 
L.  R.  Supp.  I.  A.  at  p  67.    See  above,  p  983. 

(c)  Gourbttllab  v.  Juggprnotpersaud  Mitter,  Mocn.  Con.  H.  L.  217- 

{d)  Ramkishen  Surkheyl  v.  Musst.  Sri  Mutee  Dibea  et  el,  3  C  S.  D.  A. 
R.  367.  The  assent  of  the  grandfather  was  necessary  on  the  principles 
stated  in  Sec.  III.  B.  3.  33. 

(e)  Muset.  Bhoohum  Moyee  Debia  v.  Ram  Kishore  Acharj  Chowdhry  ei 
aZ,  10  M.I.  A.  p.  279,  309;  S.  C.  3  C.  W.  R.  P.  C.  16;  BengS.  D.  A. 
R.  for  1856,  p.  122.     See  above,  Sec.  VI.  A.  6. 


Digitized 


by  Google 


1172  PERFECT  ADOPTION,  [bk.  m^g.  ttr^  st7».g.T.  ;l.»'?.f. 

An  adopted  son,  though  sepaFt*ted  from  hia  adoptive 
father,  succeeds  to  the  residue  of  the  latter's  estate,  undis* 
posed  of  by  hira  by  gift  or  will,  in  preference  to  the  widowr 
in  case  he  dies  leaving  no  unseparated  son  surviving 
bim.    (a) 

On  an  adopted  son's  dying  withoiit  issue  his  adoptive 
iather's  property  goes,  it  was  said,  to  his  natural  heirs,  (b) 
This  would  depend  on  whether  tl>e  son  died  before  or  after 
the  father. 

In  a  suit  by  an  adopted  son  to  set  aside  a  wiH,  the  will 
was  held  of  no  eflfect  as  a  valid  devise  of  property.  At  the 
father's  death  the  right  of  survivorship  was  in  conflict  with 
the  right  by  devise.  Then  the  fornver,  being  the  prior  title, 
took  precedence,  {c) 

As  an  adopted  son  has  no  more  rights  than  a  natural  son 
would  have,  so  the  adopter  is  at  liberty,  it  was  said ^ according 
to  the  law  of  Bombay,  to  dispose  by  will  of  ira moveable 
property  acquired  by  him,  to  any  one  he  pleases,  (d) 

If  an  elder  adopted  son  takes  the  whole  of  the  ancestral 
property,  which  the  father  could  not  dispose  of  without  his 
consent,  he  must  give  up  for  the  benefit  of  the  second 
adopted  son  the  whole  property  included  in  the  devise,  to 
the  disposition  of  which  his  consent  was  not  necessary,  (e) 


(a)  Balkrishna  Tfimback  v.  Savitribai,  I.  I>.  R.  3  Bom.  54.  See  above, 
p.  369. 

(h)  Sabrakmaniya   Mwdali  j.   Parvail  Amtnalr  M.  S.    D.   A.  R.  for 

I85J>,  p.  2r)5. 

(c)  Vitla  Bfdfen.  v.  Yamemnuna,  8  M.  U.  C  R.  f>. 

id)  Purushotamv.  Vasitdev,  8  Bom.  H.  C.  R.  IP6  a  C.  J.  See 
above,  pp.  208  ss,  641,  772. 

(e)  RuHirama  v.  /4/c7/flma,4  M.  I.  A.  T;  S  C.  7  C.  W.  R  P.  C.  57. 
The  right  of  the  second  adopted  eon  rested  wholly  on  the  devise,  bi» 
adoption  beiug  invalid. 
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A  HindA  cannot  disinherit  a  duly  adopted  son,  even  for 
bad  character,  nor  can  he  adopt  another,  (a)  It  is  only  in 
an  extreme  case  of  violation  of  duty  that  a  son's  rights  are 
lost,  or  that  a  father  can  disinherit  an  adopted  son.  Both 
stand  on  the  same  footing.  (6) 

Benunciation  by  an  adopted  son  of  his  right  in  his 
adoptive  father's  property,  though  permissible,  does  not  free 
him  from  adoption.  If  he  resigns  the  right,  the  adoptive 
mother  succeeds  to  the  separate  property  of  her  husband,  (c) 

An  adopted  son  may  for  money  relinquish  his  share  in  the 
adoptive  father's  family.  This  puts  him  into  the  position  of 
a  separated  son.  It  does  not  disinherit  him.  If  he  be  dis- 
inherited for  adequate  cause  his  son  takes  his  place  as  heir,  {d) 

On  the  death  of  an  adopted  son  before  that  of  the  father 
his  joint  proprietary  right,  like  that  of  the  son  by  birth,  is  of 


(a)  Daee  v.  Moiee,  1  Borr.  84  "It  is  declared  that,  if  culpable, 
even  a  son  of  the  body  <loes  not  take  the  heritage,  hence  vicious  sons, 
whether  begotten  in  lawful  wedlock  or  the  like,  or  adopted  as  sons 
given  and  the  rest,  are  excluded  from  participation  ;  sons  so  adopted, 
being  void  of  good  qualities,  shall  have  a  maintenance  :  but  such 
sons,  being  virtuous,. shall  take  the  inheritance  of  a  father,  or  of  his 
kinsman,"  Coleb.  Dig.  Bk.  V.  T.  278  Comm.  See  above,  p.  575,  585, 
587.  A  person  cannot  disinherit  his  son  by  will,  Gopeymohun  Deb  v. 
R.  Raykissen,  East's  Notes,  Case  75;  Pranvullubh  Gokvl  v.  Deokristn 
Tooljaram,  Bom.  Sel.  Rep.  4. 

(b)  Sadanund  Mohaputlee  v.  Bonomallee,  C.  S.  D.  A.  E.  1863, 
p.  205.  See  above,  p.  1146.  In  Khandesh,  it  was  stated  in  answer  to 
Steele's  inquiries,  that  exclusion  from  caste  does  not  cause  a  forfeiture 
of  property  or  of  the  right  of  inheritance.  Steele,  L.  C.  152, 
See  above,  p.  907.  But  the  holder  of  any  religious  office  peculiar  to 
Hindis  naturally  forfeits  it  by  change  of  religion.  lb.  Answer  from 
Sat&ra. 

(c)  Ruvce  Bhtidr  v.  Roopshunker,  2  Borr.  656.  On  his  resigninpf, 
the  right  descends  to  the  next  in  succession.  This  might  be  his  son, 
who  would  take  in  preference  to  the  mother. 

(<f)  Balkrishna  v.   Sabifritai,  1.  L.  R.  3  Bom.  64.    Sec  above,  p.  372. 
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course  absorbed  in  that  of  the  father,  (a)  and  his  widow, 
should  he  leave  one,  is  entitled  to  maintenance  in  the  family 
of  adoption,  (b) 


B.  2.  2.  (6).— BETWEEN  THE  ADOPTIVE  MOTHER  AND  SON. 
*'  As  soon  as  a  son  is  adopted  by  a  widow,  he  succeeds  to 
her  husband^s  estate.     Her  independent  rights  and  those  of 
her  mother-in-law  forthwith  cease/'  (c) 

*'  The  possession  of  authority  to  adopt  a  son  by  a  widow 
in  Bengal  does  not  destroy  or  supersede  her  personal  rights 
as  widow,  which   continue   until    the  adoption    is   actually 

made The  property  is  in  the  widow  from  the 

death  of  the  husband  until  the  power  of  adoption  is  exer- 
cised. .  .  It  is  only  an  alienation  by  the  widow  improper 
as  against  the  subsequent  heirs  generally,  that  the  adopted 
son  can  get  rescinded,  {d)  The  authorization  in  fact  is  as  if 
non-existent  until  it  is  acted  on  by  the  widow,  [e) 


(a)  TJdaram  Sitaram  v.  Banu  Panduji,  11  Bom.  H.  C.  R.  76,  86. 

(b)  2  Str.  H.  L.  235.    See  above,  pp.  246  ss,  758. 

(c)  MS.  1716.  See  Steele,  L.  C.  48,  49.  "  Presuming  the  property 
here  spokeu  of  as  the  woman's  to  have  been  what  devolved  upon  her 
by  the  death  of  her  husband,  and  not  to  have  been  her  proper  strf- 
dhana,  it  ceased  to  be  her's  at  the  moment  of  a  valid  adoption  made 
by  her  of  a  son  to  her  husband  and  herself ;  in  the  same  manner  ss 
property  coming  into  the  hands  of  a  pregnant  widow  by  the  same 
means,  cannot  be  used  by  her  as  her  own,  after  the  birth  of  a  son. 
An  adopted  child  is  in  most  respects  precisely  similar  to  a  postha- 
mous  son.  From  the  moment  of  the  adoption  taking  effect,  the 
child  became  heir  of  the  widow's  husband ;  and  the  widow  could 
have  no  other  authority  but  that  of  mother  and  guardian.*'  Coleb.  in 
2  Str.  H.  L.  127. 

(d)  Bamundoss  Mookerjea  v.  Musst,  Tarinee,  7  M.   I.  A.   178,  180, 
185,  206. 

(e)  Uma  Sunduri  Dahee  v.  SouroUnce  DabeCj  I.  L.  R.  7   Calc.  288. 
See  tibove,  p.  903. 


Digitized 


by  Google 


BK.iii^.vn,8UB.8.r;l.B.2.2.(6)]  ADOPTIVE  MOTHER  AND  SON.       1175 

An  adopted  son  becomes  son  of  both  father  and  mother^  and 
performs  funeral  rites  to  both.(a)  He  is  heir  to  the  adoptive 
father^  and^  in  the  absence  of  a  daughter^  to  the  mother^a 
stridhana.  (b)  "  In  the  lower  castes  a  partition  sometimes 
occurs,  but  the  adoptee  is  heir  to  his  adoptive  mother,  and 
generally  manager  during  her  life.*'  (c) 

Adoption  by  a  widow  in  Bengal,  nnder  her  husband's  per- 
mission, depnves  her  of  her  widow's  estate,  {d)  and  entitles 
her  to  maintenance,  (e)  The  same  is  the  result,  even  when 
the  adoption  is  valid  without  the  husband's  permission,  as 
amongst  the  Agarvali  Jains.  (/)  It  follows  from  this  that 
a  Hindft  widow,  after  adopting  a  son,  cannot  mortgage  the 
family  property  as  her  own,  nor  can  such  a  transaction  be 
validat'Cd  by  the  son's  ratification,  (g) 

An  adoption  works  retrospectively  and  relates  back  to 
the  death  of  the  husband  of  the  adoptive  mother.  It 
invalidates  a  gift  or  sale,  unless  it  was  effected  under  inevit- 
able necessity,  and  entitles  the  adopted  son  to  succeed  to 
his  estate  as  the  same  stood  at  the  death  of  his  adoptive 

(a)  Teencowree  Ckatterjee  v.  Dinonath  Banerjee,  3  C.  W.  R.  49. 
**  An  adopted  son "  the  judgment  says,  "  has  all  the  rights  and 
privileges  of  a  son  born."  ))att.  Mtm.  Sec.  I.  para.  22.  "Women 
have  legally  no  right  to  adopt  for  the  transmission  even  of  their 
separate  property  but  ....  such  a  castom  may  obtain  in  the 
caste".    Ellis  in  2  Str.  H.  L.  128. 

{b)  Above,  p.  513. 

(c)  Steele,  L.  C.  p.  186. 

{d)  Nundkomar  Rai  v.  Rajindumaraen,  1  0.  S.  D.  A.  R.  261; 
Musst.  Solukhna  v.  RamdoM  Pande  et  al,  1  C  S.  D.  A.  R.  324  ;  Durma 
Samoodhany  Ummal  v.  Coomara  Venkatachella  Reddyar,  M.  S.  D.  A.  R. 
for  1852,  p.  Ill ;  Radhabai  v.  Damodar  Krishnarav,  Bom.  H.  C.  P.  J. 
for  1878,  p.  9. 

(e)  Mu88t.  Rutna  Dobain  v.  Purladh  Dobey,  7  C.  W.  R.  450. 

(/)  Sheo  Singh  Rai  v.  Musst.  Dakho,  L.  R.  6  I.  A.  87. 

{g)  Siddheshvar  v.  Ramch4^ndrarao,  I.  L.  R.  6  Bom.  468. 
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father,  (a)  In  Rajah  Vyankatrao's  case  the  adoption  was 
made  by  the  widow  about  seventy  years  after  her  husband's 
death,  (b)  It  follows  from  the  widow's  limited  power  that,  as 
the  Judicial  Committee  said,  the  rights  of  an  adopted  son  are 
not  prejudiced  by  any  unauthorized  alienation  by  the  widow 
which  precedes  the  adoption  which  she  makes,  (and  though 
gifts  improperly  made  to  procure  assent  might  be  powerful 
evidence  to  show  no  adoption  heeded,  they  do  not  in  them- 
selves go  to  the  root  of  the  legality  of  an  adoption),  (c) 
In  the  case,  however,  of  an  adopted  son  succeeding  col- 
laterally, his  right,  it  is  said,  vests  only  from  the  adoption. 
At  least  he  cannot  retrospectively  take  away  what  passed 
to  another  collateral  through  his  own  non-existence,  when 
the  succession  opened,  (d) 

An  adopted  son,  moreover,  though  he  is  competent  to 
question  his  mother's  acts  during  his  minority  or  before  his 
adoption,  cannot  question  a  sale  eflTected  by  her  with  consent 
of  all  the  legal  heirs  then  existing  and  ratified  by  the  Civil 
Courts,  (e) 

A  woman's  religious  gift  of  a  house  as  her  own  which 
belonged  to  the  family  estate  was  pronounced  invalid  as 
against  the  adopted  son.  ^'  There  is  no  merit  in  aKrishn&rpana 
made  without  the  consent  of  the  son."  (/) 

(a)  Rajah  Vyankatrav  v.  Jayavantrav,  4  Bom.  H.  0.  R.  A.  C  J. 
191 ;  Nathaji  v.  Hari,  8  Bom.  H.  0.  R.  A.  0.  J.  67 ;  Ranee  Kishenmunee 
y.  Rajah  Oodwunt  Singh,  3  C.  S.  D.  A.  R.  2*28;  Bamundass  Mookerjea 
V.  Musst.  Tarinee,  7  M.  I.  A.  169. 

{b)  See  above,  Sec.  III.  B.  3.  23 ;  3.  34. 

(c)  The  Collector  of  Madura  v.  Moottoo  Ramalinga  Sathupathy,  12 
M.I.  A.  443. 

{d)  Bamundoss  Mookerjea  v.  Musst.  Tarinee  Dibia,  Beng.  S.  D.  A.  R. 
for  1850,  p.  533  ;  S.  C.  7  M.  I.  A.  169  -,  Musst.  Bhoobun  Moyee  Debia  v. 
Ramkishore  Acharj,  10  lA.  I.  A.  279;  S.  C  3  C  W.  R.  15  P.  C; 
Beng.  S.  D.  A.  R.  for  1856,  p.  122.  On  this  subject  *««  above.  Sec. 
III.  B.  3.  23  ;  3.  25  ;  3.  34  ;  3.  35  ;  and  below,  B  2.  5. 

(e)  Rajkristo  Roy  v.  Kishoree  Mohun  Mojoomdar,  3.C.  W-  R- 14.  See 
above,  p.  367. 

(/)  MS.  714.     For  Kriahn&rpana,  see  pp.  99,  479, 
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First  there  was  permission  given  to  adopt,  then  a  sale  by  a 
Court  of  the  property,  then  after  twelve  years  there  was  actual 
adoption  under  the  permission.  It  was  held,  that  what  was 
sold  was  not  merely  the  widow^s  interest,  as  the  proceeds  of 
the  sale  were  applied  to  debts  for  which  the  property  was 
liable.  The  purchaser  was  held  not  subject  to  eviction  by  the 
adopted  son,  after  the  death  of  the  widow,  who  had  enjoyed 
a  life  estate  under  the  deed  of  permission  to  adopt,  (a) 

"  Under  pressure  of  absolute  necessity  only  an  adoptive 
mother,  living  apart  from  her  son,  may  sell  the  immoveable 
family  estate/*  (6) 

A  Sddra  widow  after  adopting  a  son  bought  a  field  in  her 
own  name.  It  was  held  that  she  could  give  this  to  her 
daughter  against  the  wish  of  her  daughter-in-law,  though 
she  could  not  alienate  the  common  property,  (c)  As  regards 
the  patrimony  the  case  would  be  dififerent ;  the  adopted  son 
transmits  to  his  widow  a  succession  which  excludes  his 
mother,  (d) 

In  the  event  of  successive  adoptions  the  relations  of  the 
parties  are  determined  by  the  following  decisions.  In  the 
first  it  was  said — 

*'  The  first  adopted  son  became  his  father's  heir.  On  the 
death  of  that  son  the  widow  became  the  heir,  not  of  her  late 
husband,  but  of  the  adopted  son.  '*  {e) 

{a)  Rajah  Debendro  Narain  Roy  v.  Coomar  Chundernath  Roy,  20 
C.  W.  R.  30  C.  R.  (P.  C.)  It  may  bo  questioned  whether,  on  strict 
principle,  the  permission  could  thus  cut  down  the  adopted  son's 
interest.  See  above,  Sec.  VI.  A.  6.  As  to  the  widow's  authority, 
see  pp.  94,  367. 

(h)  MS.  14.  This  implies  that  the  son  is  inaccessible,  or  else 
when  applied  to  refuses  sustenance.  See  above,  pp.  653,  762.  But 
the  right  is  questionable  in  any  case.  She  should  sue  the  son.  See 
pp.  245  ss,  653. 

(c)  MS.  1577.     See  above,  pp.  314,  315,  507- 

(d)  Vencaia  Soobamal  v.  Vvncumaly  1  Mad.  S.  D.  A.  R.  210. 

(e)  Privy  Council  in  Ramasawmtj  Aiijan  v.  Venkafaramaiyan,  L.  R. 
6  I.  A.  p.  208. 

148  H 
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Through  adoption  a  widow,  it  was  said,  divests  her  own 
estate  only,  and  by  sacceeding  to  her  son  as  heir,  she  does 
not  lose  the  right  to  exercise  the  power  of  adoption,  (a) 
The  correctness  of  this  depends  on  the  principles  considered 
in  Sec.  III.  (b)  She  would,  it  seems,  lose  the  right  by  the 
adopted  son's  leaving  a  widow  or  even  having  attained  full  re- 
ligious maturity,  (c)  In  other  cases  of  adoption  by  a  mother 
it  has  been  said  that  a  widow  who  has  succeeded  to  her  son, 
and  who  afterwards  adopts  a  son,  thereby  divests  herself  of 
the  estate.  (c2)  Regarded  as  an  onscparated  brother  of  the 
deceased  the  adopted  son  would  take  precedence  of  the 
mother.  As  a  separated  brother  he  would  not  ;  but  in 
adopting  a  son  the  widow  must  perhaps  be  considered  as  re- 
placing the  one  deceased  with  all  his  rights.  The  transaction 
is  so  anomalous  (e)  that  any  determination  of  these  points 
must  be  in  a  great  measure  arbitrary.  In  similar  circum- 
stances the  Judicial  Committee  hesitated  to  give  a  final  deci- 
sion, saying  only  **  whether  by  the  act  of  adopting  another 
son,  she  in  point  of  law  divested  herself  of  that  estate  in 
favour  of  the  second  son,  may  be  a  question  of  some  nicety, 
on  which  their  Lordships  give  no  opinion."  (/)  H.  H. 
Wilson  (g)  says—"  It  may  be  safely  asserted  that  the  HindA 
law  has  not  provided  for  the  case  '*  of  a  new  adoption  after 
the  death  of  the  boy  first  adopted.  It  must  rest  entirely  on 
local  usage  where  this  is  proved  or  known  to  exist. 

A  second  adoption  does  not  nullify  au  intermediate  alien- 
ation by  a  widow  after  the  death  of  the  first  adopted  son.  (h) 

(a)  Bykant  Monee  Roy  v.  Kisto  Soonderee  Roy,  7  C  W-  R.  392. 

(6)  Sub-Sees.  B.  3.  23 ;  3.  25;  3.  35. 

(c)  See  MuBst.  Bhoohun  Moyee  Delia  v.  Ram  Kishore  Aeharj 
Chowdhry,  10  M.  I.  A.  at  p.  310.    Above,  pp.  872,  1148. 

{d)  Vellanki  V.  Krishna  v.  Venkaia  Rama  Lakshmi,  I.  L.  R.  1  Mad. 
174 ;  Jamnabai  v.  Raychand,  I.  L.  R.  7  Bom.  225. 

(e)  See  above,  p.  1013. 

(/)  Bamasawmy  A'lyan  v.  V^encataramaiyan,  L.  R,  6  I.  A.  at  p.  208. 

ig)  Works,  vol.  V.  p.  63. 

(h)  Gobindo  Nath  Roy.  v.  Ram  Kanay,  24  C  W.  R.  183. 

The   widow    succeeded  the  first  adopted  son,  who  seems  to  hare 
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A  son  adopted  by  the  widow  of  a  HindA  is  legal  repre- 
sentative of  the  deceased^  and  can  maintain  a  suit  nnder  Act 
XIII.  of  1855  for  the  benefit  of  persons  entitled  to  compensa- 
tion under  the  Act ;  but  he  is  not  entitled  to  any  portion  of 
the  compensation  awarded.  Whether  he  would  have  been 
if  adopted  by  the  deceased  himself  is  a  question,  (a) 

A  widow  cannot  sue  as  representative  of  her  husband  so 
long  as  her  adopted  son  is  alive,  (b)  nor  can  she  prefer  an 
appeal.  A  mere  disclaimer  by  sons,  and  therefore  by  an 
adopted  son,  in  the  absence  of  proof  of  the  widow's  being 
herself  the  next  reversiouer  after  the  sons  (c)  will  not  enable 
her  to  sue  as  owner.     There  must  be  a  distinct  assignment. 

Where,  pending  a  suit  for  partition  by  a  widow  in  an  un- 
divided family,  she  adopts,  though  the  suit  is  prosecuted  in 
her  own  name,  she  is  considered  as  guardian  and  trustee  and 
accountable  to  her  son  for  the  profits  of  the  property 
decreed,  (d) 

died  in  childhood.  Her  power  of  alienation  would  then  be  governed 
by  the  estate  she  took.  See  above,  pp.  110,  330,  367,  449,  461.  She 
woTild  not  be  allowed  to  make  a  second  adoption  a  means  of  fraad. 
See  above,  pp.  366  ss.  Supposing  the  deceased  son  had  sold  or  in- 
cambered  without  reason,  the  anomaly  of  a  second  adoption  acting 
retrospectively  would  be  very  manifest. 

(a)  Vinayak  Raghunath  v.  G  L  P.  R.  Co,,  7  Bom.  H.  C.  R.  O.  0.  J. 
113. 

{b)  Ram  Kannye  Gossamee  v.  Meemomoyee  Dossee,  2  C.  W.  R.  49 ; 
Jannobeey.  Dwarkanath,  7  C  W.  R.  455;  Naraava  alias  Gangaua  v. 
Ramangavda,  A.  D.  1868. 

The  widow  must  proceed  in  the  adopted  son's  name  after  obtain- 
ing a  certificate  of  administration  under  Act.  XX.  of  1864  unless  the 
property  is  of  a  trivial  value,  falling  under  Sec.  2  of  the  Act. 

(c)  Ram  Kannye  Gossamee  v.  Meemomoyee  Dossee,  2 C  W.  R.  49; 
Jannobee  v.  Dwarkanath,  7  C  W.  R.  455 

(i)  Dhurm  Das  v.  Musst.  Shama  Soondri,  3  M.  I.  A.  229  ;  S.  C.  6 
C.  W.  R.  P.  C.  43.  In  Bombay  she  could  not  claim  a  partition.  &ee 
above,  p.  677. 
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An  adoptive  son  like  a  real  son  will  not,  where  there  are 
dissensions,  and  a  probability  of  waste,  be  allowed  to  take  the 
estate  out  of  his  adoptive  mother's  hands  without  providing 
for  her  maintenance,  (a)  Nor  can  he,  by  selling  the  family 
dwelling,  deprive  her  of  her  right  to  residence,  (6) 

As  to  the  property  more  especially  regarded  as  stridhana 
the  relations  are  thus  stated  : — 

The  adoptive  mother  "  retains,  during  life,  the  right  over 
her  own  property,  but  the  adoptee  is  heir  to  his  adoptive 
mother/'  (c)  '^  A  son  adopted  by  a  widow,"  the  Sastri  said, 
even  ^'  without  her  deceased  husband's  permission,  inherits 
her  property/'  {d) 

The  son  adopted  by  a  daughter-in-law  after  an  adoption 
by  her  father-in-law  succeeds  to  her  and  her  husband's  pro- 
perty, (e)  The  property  taken  in  inheritance  by  a  daughter  is 
stridhana  according  to  the  Mit&kshai  i.  ( /)  Hence  an  adopted 
son  succeeds  to  the  property  which  his  adoptive  mother  in- 
herited from  her  father,  (g)  but  not  as  first  heir.  An  adopted 
son  succeeds  to  his  mother's  stridhana  in  the  absence  of 
daughters.  (7i) 

As  to  the  reciprocal  succession  to  the  son  the  decisions 
are: — A  widow  succeeds  to  her  adopted  son  as  to  her  son  by 

(a)  Jamnabai  v.  Raychand,  I.  L.  H.  7  Bom.  225.  See  above,  pp.  2$*, 
6o3,  and  as  to  the  circumstances  justifying  a  demand  on  the  mother's 
part  for  a  separate  assignment  of  property,  Venkatammdl  v.  Andyappa, 
I.  L.  R.  6.  Mad.  130. 

(b)  See  above,  pp.  734,  826. 

(c)  Steele,  L.  C.  p.  188. 

(d)  MS.  1710.  This  is  not  true  in  the  Bombay  Presidency,  if  with- 
out  permission  means  contrary  to  his  wish  ;  see  above,  pp.  970  ss  ;  2 
Str.  H.  L.  91. 

{&)  MS.  1666.     See  ahove,  pp.  371,  946. 

(/)  Above,  pp.  149,  151,335. 

{g)  Sham  Kuar  v.  Gay  a  Din,  I.  L.  R.  1  All.  2  >5.  See  too  Coleb.  Dig- 
Bk.  V.TT.  273-275  Comm. 

(//)  Teencowree  Chatterjoe  v.  Dinonafk  Bnnerjee,  3  C  W.  R.  p.  49. 
See  above,  pp.  152,  324. 
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birth  (a)    and  takes  a  life-interest  upon    the  death  of  the 
adopted  son  under  age.  {b) 


B.  2.  2.  (c).— RELATIONS  BETWEEN  ADOPTIVE 
STEP-MOTHER  AND  SON. 

*'  The  adopted  son  succeeds  to  all  his  step-mothers."  (c) 

Where  a  widow  had  adopted  a  son  under  authority  of  her 
husband,  on  the  death  of  the  widow  and  the  boy,  the  other 
CO- widow  was  allowed  to  succeed  to  a  moiety  of  the  estate 
in  her  own  right,  not  in  that  of  a  son  adopted  by  her  with 
due  authority  from  her  husband,  (d)  This  decision  is 
questioned,  and  it  is  obvious  the  widow  had  no  right  except 
to  maintenance.  The  boy  adopted  by  her,  if  validly  adopted, 
was  entitled  to  the  whole  estate. 

On  the  death  of  one,  adopted  as  son  of  one  of  two  co- 
widows,  the  property  does  not  descend  to  the  other  widow, 
but,  it  was  said,  to  the  next  legal  heir  who  was  nephew  of 
the  original  proprietor  or  adoptive  father,  {e)  The  succession 
being  to  the  son,  his  step-mother^s  position  would  be  deter- 
mined by  the  rules  given  above,  pp.  110,  470  ss. 


(a)  2  Str.  H.  L.  129. 

(6)  Soondur  Koomaree  v.  G.  Pershad  Tewarree,  7  M.  I.  A.  54;  S.  C. 
4  C.  W.  R.  P.  C.  116.     See  above,  pp.  110,  449. 

(c)  MS.  1658.  SeeahovBy  p.  522.  **  If  a  son  be  adopted  by  a  man 
married  to  two  wives,  he  would  have  two  maternal  grandfathers,  and 
would  claim  as  maternal  ancestry  both  their  lines  of  forefathers. 
This  seeming  difficulty  is  thus  reconciled:  although  there  be  two 
sets  of  maternal  ancestors,  they  should  be  jointly  considered  as 
manes  of  ancestors,  and  they  should  be  thus  named  in  performing 
the  Srdddha,  "  Such  a  one,  maternal  grandfather,  sprung  from  such 
a  primitive  stock !  to  thee  (to  each  of  you)  this  funeral  cake  is 
offered,*  aud  so  forth,  as  is  done  by  the  son  of  the  wife  considered  as 
a  son  of  two  fathers.  Thus  some  reconcile  the  difficulty.'*  Coleb. 
Dig.  Bk.  V.  T.  273  Comm. 

(d)  Narainee  Dibeh  v.  Hirkishor  Rat,  1  C  S.  D.  A.  K.  39. 

(e)  Kasheeshuree  Debia  v.  Greesk  Chundei;  C.  W.  R.  Sp.  No.  71. 
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A  son  adopted  by  one  wife  may  succeed  to  the  strldhana 
of  another  co-wife  (a)  in  Bengal,  In  another  case  in  that 
province  the  reciprocal  right  was  denied.  According  to  the 
Mitdkshara,  it  was  said,  a  step-mother  cannot  succeed  to  the 
estate  of  her  step-son,  or  a  step-grand-mother  to  the  estate 
of  her  step-grandson.  (6)  According  to  the  principles  ad, 
mitted  in  Lulloobhoy  v.  Oasslbai,  (c)  the  step-mother  ought 
to  come  next  in  succession  to  the  father's  mother,  and  the 
analogy  of  the  law  of  partition  is  in  her  favour  (above,  pp. 
653,  654,  677). 

The  importance  of  the  right  to  adopt  as  between  two  or 
more  widows  becomes  evident  when  it  is  borne  in  mind 
that  the  one  taking  the  place  of  mother  succeeds  fii-st  to  her 
son  on  his  death  without  a  child  or  widow.  The  step- 
mother is  comparatively  a  remote  successor.  H.  H.  Wil3on(rf) 
discusses  in  rather  caustic  terms  a  Bengal  case  of  a  contest 
amongst  three  widows,  {e)  The  youngest  as  mother  of  a 
posthumous  son,  who  died,  was  entitled  as  his  or  as  her 
husband's  heir.  The  husband,  however,  had  left  directions 
for  an  adoption  by  his  eldest  or  his  youngest  widow  with 
the  assent  of  the  middle  one.  No  concurrence  proving 
possible,  the  master  was  ordered  to  report  on  a  fit  boy.  He 
reported  in  favour  of  one  named  by  the  second  widow,  and 
son  of  her  father's  brother.  This  relation  led  the  Court  to 
order  his  adoption,  not  by  the  second  widow  but  by  the 
eldest.  Thus  the  widow  who  had  resisted  his  adoption  became 
his  mother  and  heir,  while  the  one  who  had  proposed  him 
and  the  one  in  whom  the  estate  had  vested  were  reduced  to 
the  position  of  step-mothers.  The  property  having  been 
mostly  ancestral,  the  learned  author  contends  that  the  father 
could  not  by  his  will  make  a  valid  disposition  which  would 

(a)  Teencotoree  Chatterjee  v.  Dinonath  Banerjee,  3  C.  W.  R.  p.  49. 
{b)  Lola  Joti    Lai  v.  MusaU  Durani  Kower,  B.  L.  B.  F.  B.  67. 
See  above,  p.  472. 

(c)  L.  R.  7  I.  A.  212. 

(d)  Works,  vol.  V.  p.  58  ss. 

(«)  Sir  P.  Macn.  Cons,  on  H.  L.  168. 
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affect  the  complete  title  of  his  posthumous  son,  and  the  estate 
taken  by  that  son's  mother  as  his  heir,  (a)  This,  while  it  goea 
further,  agrees  in  principle  with  the  more  recent  decisions  of 
the  Judicial  Committee  (b)  against  the  capacity  of  a  mother- 
in-law  to  adopt  under  a  power  so  as  to  divest  her  daughter- 
in-law  of  the  estate  taken  by  the  latter  in  succession  to  her 
husband. 


B.  2.  2.  (d).— RELATIONS  BETWEEN  ADOPTED  SON  AND 
GRANDPARENTS. 

In  Ratnjee  Hurree  v.  Thuhoo  Baee  (c)  a  son  adopted  after 
the  death  of  the  propositus  by  the  widow  of  his  predeceased 
adopted  son  succeeded  against  the  widow  of  the  propositus  in 
possession  ;  but  the  widow  was  allowed  a  life  use  of  a  moiety 
for  her  maintenance. 


B.  2.  3.— RELATIONS  WITH  RESPECT  TO  OBLIGATIONS. 

(a)  BETWEEN  THE  FATHER  (AND  GRANDFATHER) 

AND  THE  SON  AS  TO  DEBTS  AND  CLAIMS. 

"An  adopted  son  like  another  is  responsible  independently 
of  assets  received  for  the  debt  of  the  grandfather  by  adop- 
tion though  not  incurred  for  the  family.'*  (d)  Jagann&tha 
agrees  with  the  Sastri.  The  adopted  son's  liability  for  his 
fether's  debt,  he  says,  like  that  of  the  son  by  birth,  arises 
at  the  father's  death  and  is  independent  of  assets,  (e)  A 
previous  partition  even  only  throws  the  burden  first  upon 
those  sons  who  remained  in  union  with  the  father. 

An  adopted  son  is  liable  for  his  father's  debts  to  the 
extent  of  the  inheritance  received  by  him,  and  if  he  waives  or 

(a)  H.  H.  Wilson,  Works,  pp.  61,  62. 

{b)  Bkoohun  Moyee's  case,  10  M.  I.  A.  2/8;  Pudma  Coomari  Deli  v. 
The  Court  of  Wards,  L.  R.  8  I.  A.  229,  245. 

(c)  2  Borr.  R.  485.  In  this  case  the  adoption  devested  an  estate 
vested  in  the  elder  widow.     See  above,  pp.  992  ss. 

(d)  MS.  079.  See  above,  pp.  80,  160. 

(e)  See  Coleb.  Dig.  Bk.  I.  TT.  167—170  Comm. 
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does  not  obtain  the  inheritance)  his  self-acquisition  is  not 
liable  for  the  debts,  (a) 

A  son  adopted  in  pursuance  of  an  unoonwti  puttroy  some 
time  after  the  death  of  his  adoptive  father,  does  not  require, 
and  is  not  entitled  to  obtain,  a  certificate  under  Act  XXVII. 
01  I860,  to  enable  him  to  collect  debts  in  respect  of  the 
properties  left  by  his  adoptive  father,  which  accrued  due 
while  they  were  under  the  management  of  his  adoptive 
mother.  The  estate  of  the  adoptive  father,  if  the  adoption 
is  a  good  one,  vests  immediately  on  the  adoption  in  the 
adopted  son,  and  debts  to  it,  if  they  accrued  due  after  the 
death  of  the  adoptive  father,  are  debts  recoverable  by  the 
adopted  son  in  his  own  right,  and  not  as  representative  of 
his  adoptive  father.  (6) 


B.  2.  3.  (6).— BETWEEN  THE  ADOPTIVE  MOTHER 
AND  SON. 

A  mortgage  [before  adoption]  by  a  widow  to  pay  off  her 
husband's  debts  was  upheld  as  against  a  boy  subsequently 
adopted,  (c)  On  a  similar  ground  of  benefit  received  by 
the  son,  a  bond  executed  by  a  widow  in  possession  was  held 
binding  on  the  adopted  son  of  the  last  zamindar,  the  bond 
having  been  given  for  debts  which  the  adopted  son  as 
zamindar  had  by  his  acts  admitted  his  liability  to  pay.  (d) 

The  widow's  authority  as  manager  makes  the  son  liable  for 
necessary  debts.  "  A  son  adopted  by  a  widow  is  responsible  for 
a  debt  incurred  by  her  for  the  family  during  his  minority."  (e) 


(a)  Juynmal  AH  v.  Tirbhee  Lall  Doss,  12  C  W.  R.  41.  The  adop- 
tion was  that  of  a  brother,  but  it  ^as  not  a  point  in  issue. 

(6)  Narain  Mai  v.  Kooer  Narain  Mytee,  I.  L.  R.  5  Gale.  251. 

(c)  Satra  Khumaji  v.  Tatia  Hanmantrav,  Bom.  H.CP.  J.  187S,  p- 121- 

{d)  Chetty  Colum  Coomara  Vencatachella  v.  Hajah  Rmgasatcmy 
Jyengnr,  4  C.  W.  R.  P.  C.  71.  The  Judicial  Committee  say— "Unless 
those  moneys  so  advanced  to  the  widow  personally  were  advanced  to 
pay  subsisting  charges  on  the  estate  or  otherwise,  for  its  advantage, 
they,  of  course,  could  constitute  no  charge  on  the  zemindary." 

{c)  MS.  1678. 
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Bat  he  has  once  or  twice  been  thought  answerable  merely 
as  son  for  his  mother.  Thus  an  adopted  son  was  pronounced 
liable  for  the  mother's  debt  incurred  for  purposes  not  ascer- 
tained^ he  having  taken  her  property ;  and  as  generally 
answerable  apart  from  that  for  parents'  debts,  {a) 

In  one  case  the  High  Court  of  Bengal  seems  to  have 
thought, that  a  second  adopted  son  was  bable  in  his  estate  for 
all  debts,  without  distinction,  incurred  by  the  mother  between 
the  death  of  the  first  and  the  adoption  of  the  second  son.  (b) 
For  this  the  case  of  Bhoolun  Moyee  Delia  (c)  is  referred  to, 
but  it  does  not  seem  to  deal  with  any  such  point.  It  views 
with  some  doubt  the  possibility  of  an  adoption  where  a 
previous  son  had  reached  an  age  to  fulfil  the  ceremonial 
duties,  (d)  but  nothing  as  to  the  liabilities  arising  should 
a  second  adoption  be  admitted,  (e) 

It  was  said  to  be  a  nice  question,  What  is  the  efiect  of 
admission  of  the  adopter  as  binding  on  a  subsequently 
adopted  person?  (/)  It  would  seem  that  such  admissions 
made  by  a  widow  would  be  subject  to  objection  if  prejudicial 
to  the  adopted  son  or  the  estate;  (g) 

During  the  minority  of  a  boy,  adopted  by  a  widow,  she 
squandered  her  husband's  property,  contracted  debts,  and 
refused  to  render  accounts  to  her  son.     It  was  held  that  as 

(fl)  MS.  943.    See  above,  pp.  164,  165. 

(b)  Gobindo  Nath  Boy  v.  Bam  Kanay  Chowdhry,  24  C.  W.  R.  183. 

(c)  10  M.  I.  A.  279. 

(d)  See  above,  Sec.  III.  B.  3.  25. 

{e)  It  is  an  additional  argument  against  an  adoption  by  a  mother 
after  the  death  of  an  adult  son,  that  the  hazard  to  which  creditors 
would  be  exposed  would  greatly  impede  her  good  management  of  the 
estate. 

{/)  Brojendro  Coomar  Roy  v.  The  Chairman  qf  the  Dacca  Munici- 
pality,  20  G.Vf.  R.  223. 

iff)  The  adopted  son  takes  by  a  right  paramount  to  that  of  the 
ividow  and  will  be  bound  by  her  acts  and  admissions  only  so  far  as 
these  can  be  ascribed  to  her  as  manager  or  agent.  See  above,  p.  367. 
149  H 
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the  son  was  liable  to  pay  the  bond  fide  debts  of  the  mother^ 
she  was  liable  to  account  to  him  for  her  management,  or  to 
pay  the  damages  claimed,  (a) 

An  adopted  son's  estate  is  not  liable  for  personal  debts  of 
the  adoptive  mother,  (b)  but  a  sale  of  part  by  the  adoptive 
mother,  a  widow,  to  recoup  co- sharers'  payments  of  Govern- 
ment land  revenue,  was  upheld  as  a  lawful  exercise  of  discre^ 
tion  by  a  guardian. 

The  adoptive  mother  is  the  legal  representative  of  her  son, 
and  entitled  to  a  certificate  under  Act  XXVIL  of  1860.  (c) 


B.  2.  4.— RELATIONS  BETWEEN  SON  BY  ADOPTION  AND 
CHILDREN  BY  BIRTH. 
{a)    IMMEDIATE  PERSONAL  RELATIONS. 

The  adopted  son  gives  place  to  a  son  by  birth,  should  there 
be  one  in  the  performance  of  the  kriya  and  the  sr&ddhas. 
The  adopted  son  takes  a  minor  part  in  some  celebrations 
which  it  is  needless  to  give  in  detail,  (rf) 

As  the  adopted  son  becomes  a  member  of  the  adoptive 
family,  the  restrictions  on  marriage  between  him  and  female 
members  of  the  family  may  be  deemed  the  same  as  if  he 
had  been  born  into  the  place  he  occupies.  This  at  least  is 
so  to  three  degrees  from  the  stem,  so  that  a  woman  may 
not  be  married  to  her  first  cousin  by  adoption,  (e)  Whe- 
ther the  prohibitions  extend  further  is  uncertain ;  questions 
on  the  subject  are  very  infrequent  owing  to  the  general 
prejudice  against  the  marriage  of  near  relatives. 

Should  an  adopted  son  or  his  widow  desire  to  adopt, the  same 
grounds  of  preference,  and  the  same  general  principles  would 
apply  as  if  he  had  been  born  in  the  family  of  adoption.  (/) 


(a)  Nurhur  Shamrao  v.   YeahodabaeCf  Bellasis,  Rep.  65. 

(b)  Roopmonjooree  v.  Ramlall  Sirkar^  I.  0.  W.  R.  p.  145. 

(c)  Sreemutty  Deeno  Moyee  Dossee  v.  Doorga    Pershad  Hitter,  3  C. 
W.  R.  Misc.  6. 

{d)  See  Datt.  Chand.  Sec.  II. 
(e)  See  above,  pp.  937,  938. 
(/)  See  Sec.  III.  and  Sec.  IV. 
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{b)  RELATIONS  WITH  RESPECT  TO  PROPERTY. 

The  relative  rights  of  children  by  birth  and  by  adoption 
in  the  matter  of  inheritance  to  the  femily  estate  have  been 
discussed  in  Book  I.  {a)  In  relation  to  the  adoptive 
mother's  property  as  well  to  that  of  the  father,  the  adopted 
son  takes  a  right  (6)  subject  by  analogy  to  a  partial  defeasance 
in  competition  with  a  son  by  birth. 

"The  share  of  an  adopted  son  is  one-fourth  of  the  share 
of  a  son  born  to  the  adoptive  father  after  the  adoption,  ''(c) 

The  heirs  of  a  deceased  HindA  in  Shahabad  being  a  real 
and  an  adopted  son ;  the  adopted  son  takes  one-fourth,  and 
the  real  son  three-fourths  of  his  property,  (d) 

"  If  after  the  adoption  of  a  boy,  a  son  be  legally  begotten 
and  bom  in  marriage,  the  latter  will  inherit  three-fourths 
of  the  father's  property,  the  former  one-fourth.  The  Kaus- 
tubh  gives  the  adoptee  one-third  or  even  one-half."  {e) 

(a)  Above,  pp.  369,  372  ss. 

(b)  Above,  p.  513. 

(c)  Ayyavu  Muppanar  v.  Niladatchi  Ammal  et  al,  1  M.  H.  C.  E. 
p.  46.  As  to  the  proportion  of  the  adopted  son  see  Coleb.  Dig.  Bk. 
V.  T.  301  Comm;  above,  pp.  365,  372,  373.  The  begotten  son 
cuts  down  the  adopted  to  one- fourth  according  to  Vasishtha  XV.  9. 
In  Bengal  the  ratio  is  one- third.  Tag.  Lee.  1880,  p.  539.  In  the 
Punjab  he  takes  equally.  Gust.  Law,  II.  158. 

(i)  Freag  Singh  v.  Ajoodya  Singh,  4  C.  S.  D.  A.  R.  96. 

(e)  Steele,  L.  C.  p.  47.  "  In  some  places,  the  two  boys  (the  be- 
gotten and  adopted)  share  all  property  equally  ;  in  others,  the  former 
takes  two- thirds;  in  others,  three-fourths;  in  others,  the  father,  on 
the  birth  of  his  begotten  son,  gives  the  adoptee  a  present  accord- 
ing to  his  ability,  and  separates  him  from  the  family,  and  in  conse- 
quence he  takes  no  share ;  in  others,  the  adoptee  obtains  nothing 
without  a  complaint  to  the  Sirkar.  The  former  is  entitled  to  ma- 
nagement of  hereditary  property,  and  if  an  Enamdar  or  Wuttundar 
to  the  Dastkhat  (right  of  signature),Sikka  (seal),  Naonagar  (mark,  or 
signature  of  a  Patel),  and  other  privileges  of  eldership.*'  Steele, 
L.  C.  pp.  186, 187.    See  above,  pp.  69,  788. 
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''  After  the  adoption  of  a  son,  one  is  born  to  the  adopter. 
The  latter  succeeds  to  his  father's  watan."  (a)  The  prece- 
dence of  the  legitimate  son  by  birth  over  the  son  by  adoption 
is  secured  by  several  texts.  (4 ) 

The  Dattaka  Chandrika,  which  says  that  the  illegitimate 
son  of  a  SAdra  in  competition  with  any  heir  down  to  the 
daughter's  son  takes  but  half  a  share,  (c) gives  to  the  adopted 
son  of  a  SAdra  an  equal  share  in  a  partition  made  during  the 
fathei'^slife,  and  half  a  share  in  a  partition  after  his  death,  (d) 

A  woman's  illegitimate  son,  it  was  said,  takes  nothing  by 
inheritance  from  her  in  competition  with  her  adopted  son. 
Even  her  conveyance  of  her  property  to  the  former  was 
pronounced  invalid  as  against  the  heritable  right  of  the 
latter,  (e)  This  could  hardly  be  maintained  unless  the 
property  was  that  of  the  deceased  husband ;  of  her  separate 
estate  the  widow  could  dispose.  (/) 

In  one  case  an  adoption  had  been  contested.  The  adopted 
son  took  the  estate  and  then  died.  It  was  sought  to  exclude 
from  succession  the  son  of  him  who  had  formerly  denied  the 


(a)  MS.  1739.  The  watan  is  regarded  as  going  by  preference  to 
the  head  of  the  family,  see  above,  pp.  69,  179,  736,  935 ;  Steele,  L.  C 
218,  229 ;  and  as  an  impartible  estate,  so  far  as  it  supports  the  office, 
See  above,  pp.  173,  736 ;  Purshotam  v.  Mudakangavda,  Bom.  H.  C.  P. 
J.  1883,  p.  228. 

(6)  See  Datt.  Mlm.  IV.  26. 

(c)  See  above,  pp.  &i,  780. 

{d)  Sec.  y.  30.  As  a  ^Adra  father  may  give  to  his  illegitimate 
son  an  eqnal  share  with  his  legitimate  sons  {see  above,  p.  775),  it 
seems  to  follow  that  he  should  be  able  to  do  as  much  for  his  adopted 
son,  though  this  is  not  provided  for  in  the  sacred  writings,  which  do 
not  indeed  contemplate  adoption  by  diUdras.  Strange  says,  that 
"  among  SiHdras  ....  the  after-bom  son  and  the  adopted  share 
equally  the  parental  estate,"  1  Str.  H.  L.  99. 

(6)  2  Str.  H.  L.  110. 

{fj  Above,  pp.  317.  335,  370.  371,  711 ;  2  Str.  H.  L.  127. 
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adoption;  battheCourfc  said: — ^^DeendiaVsdemsA  [formerly] 
of  Munnoo^s  adoption  de  jure,  cannot^  therefore^  estop  his  son 
from  claiming  the  right  of  succession  to  Mnnnoo's  property 
unquestionably  acquired  by  him  de  facto  \>j  adoption  and  by 
no  other  title/'  (a) 

A  sister  succeeds  to  the  brother  by  adoption  as  to  one  by 
birth,  (b) 

RELATIONS  BETWEEN  THE  ADOPTED  SON  AND 

REMOTER  CONNEXIONS  BY  BLOOD. 

B.  2.  5.— OF  THE  ADOPTIVE  FATHER. 

The  adopted  son  becomes  impure  through  deaths  and 
births  in  the  family  of  adoption^  but  for  a  shorter  time  than 
a  son  by  birth,  (c)  The  son  adopted  into  a  united  family 
becomes  a  participator  in  the  family  sacra  celebrated  by 
the  head  of  the  family,  {d)  In  the  event  of  a  partition 
after  his  adoption  the  sacra  becomes  dispersed^  and  he  thence- 
forth oflfers  sacrifices  separately.  If  his  father,  being 
separated,  had  sacra  of  his  own,  the  adopted  son  will  naturally 
continue  them,  as  even  in  a  united  family  there  are  some 
services  to  the  father's  manes  which  devolve  necessarily  on 
the  son.  But  if  a  member  of  an  undivided  family  having  no 
separate  sacred  fire  of  his  own  has  died  sonless,  and  then 
a  partition  has  taken  place  causing  a  dispersion  of  the  ge* 
neral  family  sacra  amongst  the  parceners,  (e)  the  son 
afterwards  adopted  by  the  widow  has  no  share  in  these.  He 
honours  his  adoptive  father's  spirit,  but  cannot  draw  back 

(a)  SheoSohaiMisser  v.  Musst.  Billasee,  N.  W.  P.  S.  D.  R.  N.  S. 
Pt.  L  1864,  p.  504. 

(b)  MahatUapa  v.  Nilgangowa,  Bom.  H.  C  P.  J.  for  1879,  p.  390. 

(c)  Datt.  Chand.  IV.  1—5. 

(d)  Vyav.  May.  Chap.  IV.  Sec.  VII.  para.  28. 

(e)  It  is  a  general  maxim  that  what  was  prevented  at  its  proper 
season  may  not  be  taken  up  afterwards.  See  Coleb.  L.  and  Essays, 
vol.  II.  138. 
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the  common  saorifioes.  (a)  The  connexion  of  the  estate 
with  the  sacra  makes  this  consideration  important  for  the 
law  of  property.  There  is  no  failure  of  the  family  sacrifices 
while  the  state  of  ^  union  continues.  Every  member  joins 
in  them  directly  or  vicariously.  On  a  partition  it  were 
sacrilege  to  let  them  sink  into  abeyance^  and  once  separately 
appropriated  they  cannot,  without  sacrilege,  be  given  up. 

The  adopted  son,  though  he  may  be  partially  superseded 
by  a  begotten  son,  yet,  in  the  absence  of  such  a  son,  takes  the 
whole  share  of  his  adoptive  father  in  a  partition  of  the  joint 
estate,  (fc)  Nor  do  the  HindA  authorities  draW  any  distinc- 
tion in  this  respect  between  a  son  adopted  before  and  one 
adopted  after  the  death  of  the  adoptive  father.  Each  mem- 
ber of  a  united  family  is  replaced  in  the  family  by  his  son 
down  to  a  partition  of  the  inheritance,  (c)  From  the 
moment  of  partition  the  son  fully  replaces  him  only  in  the 
new  family  thus  set  on  foot,  {d)  The  son  adopted  by  a 
widow,  ranking  as  posthumous,  blends  with  the  united 
family  and  takes  his  ideal  fathet^s  interest  in  the  estate,  (e) 
nor  can  this  be  prevented  by  the  existence  of  other  joint 
interests  which  the  intruder  impairs  by  sharing  them.  (/) 
The  control  of  the  widow  by  the  surviving  brethren  is  an 
attribute  of  their  guardianship,  not  of  their  ownership,  and 
is  itself  subject  to  control  if  unfairly  used  cwcording  to 
Hindi  notions.  But  if  a  partition  ha,8  been  made  after  the 
death  of  a  sonless  coparcener,  and  a  provision  has  been  made 


(a)  The  religious  duties  of  separated  brethren  are  necessarily 
divided.  See  Vyav.  May.  Chap.  IV.  Sec.  VII.  pp.  28, 29 ;  Manu  111.69 ; 
Narada  XIII.  37,  41,  383 ;  Mit.  Chap  II.  Sec.  XII.  para.  3. 

{b)  Above,  p.  935.  Tara  Mohun  Bhuttachan'ee  v.  Kripa  Moyee 
DeUa,  9  C  W.  R.  423. 

(c)  1.  e.  80  far  as  the  great-grandson  of  one  in  actual  participation. 
See  above,  pp.  65,  QQ,  340,  778. 
(cQ  Above,  p.  356. 
(e)  Above,  p.  366. 
(/)  See  above,  pp.  958,  961,  964, 
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for  his  widow  and  daughter^  (a)  it  seems  that  a  subsequent 
adoption  will  not  enable  the  adopted  to  reclaim  his  ideal 
&tlier's  share  from  those  amongst  whom  it  has  been  dis< 
persed.  The  texts  say  that  a  proposed  partition  must  be 
postponed  until  the  result  of  a  widow's  pregnancy  isseen.(6) 
They  also  provide  for  a  redistribution  in  favour  of  an  actual- 
ly posthumous  son.  (c)  But  they  do  not  say  that  the  par- 
ceners must  await  a  widow's  election  to  adopt  or  not^  or 
that  a  share  must  be  made  up  for  the  son  subsequently 
adopted,  (d)  As^  therefore^  there  is  a  general  rule  allowing 
partition  at  the  will  of  the  existing  members  and  explicit 
exceptions  for  two  particular  cases^  it  would  be  opposed  to 
the  Hindd  principles  of  construction  to  admit  a  claim  in  a 
third  case  on  which  there  is  no  express  authority  for  taking 
the  property  back  from  its  separate  owners,  (e) 

The  feet,  again^  of  property  held  by  one  descendant  or 
groap  of  descendants  from  the  same  stock  unshared  by  other 
descendants  implies  partition  or  separate  acquisition.  By  an 
extinction  of  the  united  proprietary  group  the  continuity 
and  unity  of  ownership  are  destroyed.  The  principles  of 
partition  rather  than  of  inheritance^  as  conceived  by  the 
Hindft  lawyers  (/),  come  into  play,  and  the  law  distributes  the 
property  once  for  all  to   those  who   are  at  that  moment 

(a)  S§e  above,  pp.  768,  776, 780. 

(b)  Above,  pp.  75,  657,  847  ;  Mit.  Chap.  I.  Sec.  VI.  para.  12. 

(c)  Above,  p.  792. 

(d)  The  6&8tris  in  one  oase  declared  that — "  Inspired  legislators 
bad  made  provision  for  the  custody  of  the  estate  of  minors,  bat 
neither  they,  nor  any  writer,  had  provided  for  the  charge  of  the  estate 
of  the  unborn  during  an  indefinite  time  ;  therefore  the  unborn  could 
have  no  property."  Bammidoss  Mookerjea  v.  Musst,  Tarinee,  7  M.  I.  A. 
188.  See  above,  pp.  67,  690.  The  joint  estate  supporting  common 
sacra  remains  accessible  to  an  adopted  son  of  an  undivided  member 
until  it  has  been  divided.  After  this  there  is  no  authority  for  reco- 
vering any  portion. 

(e)  See  above,  pp.  688,  590. 
(/)  *ee  above,  p.  600. 
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entitled^  by  a  distinct  transfer  and  a  creation  of  new  interests 
incompatible  with  any  continuance  of  the  old.  The  revival 
of  an  interest  onoe  extinguished  is  no  where  contemplated. 
The  law  as  laid  down  in  cases  of  adoption  subsequent  to 
a  partition  following  the  adoptive  father's  deaths  or  to  the 
opening  of  a  collateral  succession,  seems  thus  quite  in  accord- 
ance with  HindA  principles.  In  the  two  cases  immediately  to 
be  cited  it  does  not  appear  that  the  distinction  between  the 
divided  and  the  undivided  family  was  kept  quite  clearly 
in  view.  In  these  there  had  not  been  a  partition,  and 
the  family  sfciU  admitted  of  increase  by  adoption.  An 
adoption  made  by  a  widow  will  not,  it  was  said,  devest 
the  surviving  joint  sharers  with  her  late  husband's  father  of 
any  part  of  the  property,  nor  when  his  father  was  separated 
will  it  devest  the  deceased  husband's  sisters  of  their  succes- 
sion to  their  father,  unless  made  in  either  case  with  the 
assent  of  the  persons  entitled,  (a)  Property  vested  in  one 
of  two  united  brothers  by  the  death  of  the  other,  it  was  said 
in  Govind  Purshotam  v.  Lakshmibai,  (b)  cannot  be  devested 
by  the  subsequent  adoption  of  a  son  to  the  deceased.  In ' 
the  absence  of  a  partition  it  would  seem  that  the  adopted 
son  must  take  his  father's  place,  as  in  Sri  Baghtmada'a 
case. 

An  adopted  son  succeeds  collaterally  as  well  as  lineally  (e) 
to  ancestral   property,   (d)     But  though   an   adopted   son 


(«)  Ramchandracharya  v.  Shridharacharya,  Bom.  H.  C.  P.  J.  1881, 
p.  145.    See  above,  p.  995. 

{b)  Bom.  H.  C.  P.  J.  1882,  p.  12. 

(c)  Sham  Chunder  et  al  v.  Nurainee  Dibeh,  1  C.  S.  D.  A.  R.  p.  209; 
Sumboochunder  Chowdry  v.  Naraini  Dibeh,  3  Knapp,  p.  66;  S.  0.5  C. 
W.  R.  p.  100  P.  C  5  Qour  Hurrie  Kubraj  v.  Musst.  Rutnasuree  Debia  et 
al,  6  C.  S.  D.  A.  R.  p.  203 ;  Tara  Mohun  BhuUacharjee  v.  Kripa  Moyee 
Debia,  9  C.  W.  R.423;  Lokenath  Boy  et  al  v.  Shamtoonduree,  Beng-  S. 
D.  A.  R.  for  1858,  p.  1863. 

{d)  Gohul  Chund  v.  Narain  Doss,  N.  W.  P.  R.  1862,  Pfe.  I.  p.  47- 
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succeeds  collaterally  as  well  as  liueally,  (a)  his  right,  it  is 
said,  vests  for  this  purpose  only  from  the  adoption,  (b)  i.  e, 
the  widow  till  then  can  sue  in  her  own  right.  Nor  can  he 
retrospectively  take  away  what  passed  to  another  through 
his  noa-existence  or  non-adoption  when  the  succession 
opened,  (c) 

In  a  leading  case  the  Judicial  Committee  said: — 

''Their  Lordships  think,  therefore,  looking  at  these 
authorities,  {d)  and  the  weight  that  is  due  to  them,  that  an 
adopted  son  succeeds  not  only  lineally  but  collaterally  to 
the  inheritance  of  his  relations,  and,  if  so,  these  appellants 
are  not  in  a  condition  to  succeed,  because  they  have  distinctly 
admitted  in  their  own  pleadings,  and  by  the  answer  of 
their  own  pleaders  given  to  the  Court,  that  an  adopted  son 
of  the  brother  by  the  whole-blood  was  in  existence  at  the 
time  of  their  suit  being  commenced.  If  an  adopted  son  of 
the  whole-blood  is  in  the  same  situation  as  the  natural  son 
of  the  whole -blood,  then  the  only  remaining  question  is 
whether  the  son  of  the  brother  of  the  whole-blood  succeeds 
in  preference  to  the  sons  of  the  brother  by  the  half-blood ; 
and  upon  that  point  there  is  no  dispute,  for  the  authorities 
are  uniform/^  (e) 


(a)  Sumboochunder  Chowdry  v  Naraini  Dibeh,  3  Knapp,  55- 

(b)  Bamundoss  Mookerjea  v.  Musst.  Tarinee,  7  M.  I.  A.  169.  See 
abo\re,  A.  5. 

(c)  Musst,  Bhoobun  Moyee  Debia  v.  Ram  KUhore  Acharj,  10  M.  I. 
A.  279. 

(d)  See  Mit.  Chap.  I.  Sec.  XI.  pp.  30,  31 ;  Suth.  Syn.  Head  IV. 
Coleb.  Dig.  Bk.  V.  TT.  184,  217  Comm. 

(e)  Sumboochunder  Chowdry  v.  Naraini  Dibeh,  3  Knapp.  Pr.  Co.  61-62. 
See  Mit&kshar&,  Chap.  II.  Sec.  IV.  paras.  5  and  7 ;  Daya-Bhaga, 
Chap.  XI.  Sec.  VI.  para.  2.  "  Can  a  son  given  bo  heir  to  a  kinsman, 

or  not  ? A  tQxt  of  Manu  shows,  that  a  son 

giyen,  being  endowed  with  every  virtue,  shall  take  the  heritage." 
Coleh.  Dig.  Bk.  V.  T.  277  Comm. 

150  H 
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That  an  adopted  son  of  a  whole-brother  is  preferred  to  a 
natural  son  of  half-brother,  (a)  follows  from  the  principles 
stated  in  the  earlier  part  of  this  work.  It  will  be  noticed 
too  that  in  a  case  between  separated  brothers  and  their 
sons^  the  latter  do  not  represent  their  predeceased  £ftther 
in  succession  to  his  post-deceased  brother,  or  take  so 
long  as  another  brother  survives.  Much  less,  therefore, 
would  an  adopted  son  take  back  any  part  of  the  succession 
thus  disposed  of  before  he  was  adopted.  In  the  case  of  a 
daughter's  son,  as  he  is  not  by  his  birth,  nor  therefore  by 
Ms  adoption,  a  co-owner  with  his  maternal  grandfather 
whose  proprietary  personality  could  thus  be  conceived  as 
persisting  in  him,  he  cannot  take  back  the  estate  from  those 
to  whom  the  law  before  his  existence  has  given  it.  This 
is  the  application  of  the  general  principle  made  by  the 
Sftstris  at  7  M.  I.  A.  p.  188.  In  Bombay  the  daughter 
herself  would  succeed  in  the  case  supposed,  and  then  sup- 
posing her  father  had  had  an  undivided  brother  predeceased, 
the  question  would  arise  of  whether  the  daughter's  existence 
was  a  bar  to  adoption  by  the  widow  of  the  first  deceased 
brother,  or  to  the  succession  of  the  son  thus  taken.  There  is 
not  the  slightest  HiudA  authority  for  saying  that  the  adoption 
could  not  be  made ;  and  when  made  it  would  react  so  as  to 
put  the  boy  adopted  in  the  place  held  by  his  adoptive  father 
in  the  undivided  family.  A  daughter,  though  she  inherits, 
does  not  continue  the  estate  and  the  sacra  as  a  son  or  a 
widow  does,  (b)  Her  existence  is  no  bar  to  adoption,  and 
in  the  case  supposed  the  right  to  adopt  a  fit  person  would 
subsist  though  she  were  a  son. 

(a)  See  above,  pp.  111,112,  3/2.  The  MitAksharft  gives  the 
succession  to  the  half-brother  in  preference  to  the  whole  brother's 
son,  but  still  the  latter  precedes  the  son  of  a  half-brother.  The 
Judicial  Committee  placed  the  right  of  the  adopted  son  on  his 
becoming  "for all  purposes  the  son  of  the  [adoptive]  father."  See 
Bep.  p.  60. 

(A)  See  above,  pp.  93,  129,  130,  872. 
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In  the  case  of  ooUaterals  generally^  the  nearest  or  those  who 
are  equally  the  nearest  of  the  nearest  kin  succeed.  Amongst 
them  too  there  is  no  waiting  for  the  possible  birth  of  a 
posthumous  son,  who,  if  already  bom  would  precede  those  in 
existence,  (a)  The  widow  of  a  gotraja  sapinda  under  the 
Bombay  law  intercepts  the  estate  for  her  unborn  child,  but 
amongst  the  Bandhus  the  principle  of  interpretation  adopted 
by  the  Vyavah&ra  MayAkha  (b)  would  shut  out  a  child  from 
succession,  though  when  born,  the  nearest  to  the  propositus, 
if  his  birth  followed  instead  of  preceding  the  opening  of  the 
succession.  Similarly  in  the  case  of  a  son  adopted :  he  can 
retroactively  continue  an  estate,  but  cannot  recover  one  given 
to  others  prior  to  his  adoptive  existence.  If  his  mother  has 
succeeded  as  representative  of  her  husband's  line,  he  as  son 
can  supersede  her  :  if  she  has  not,  he  cannot  supersede  others 
whose  personality  is  not  identified  with  his  adoptive 
father's,   (c) 

That  the  estate  which  has  once  passed  away  to  a  separated 
collateral  cannot  be  affected  even  in  part  by  a  subsequent 
adoption  is  strongly  shown  by  the  case  of  Nilcomul  v.  Joten- 
dro  Mohun  Lahuree  (d)  where  even  a  postponement  of 
adoption  procured  by  fraud  was  allowed  to  prevent  the 
adopted  boy,  as  a  collateral,  from  defeating  the  intermediate 
collateral  succession  of  the  guilty  party. 

In  the  case  of  collateral  succession  to  the  property  of 
separated  branches  or  members  of  a  family,  there  is  no  rule 
reducing  the  share  of  an  adopted  son  in  competition  with  a 


(a)  Comp.  p.  577,  Q.  2,  Rem.  2 ;  p.  581,  Q.  8,  Rem.  1. 

[h)  Above,  p.  4P1. 

(c)  In  the  event  of  a  property  falling  in  collaterally  to  a  branch 
united  in  itself,  this  inheritance  would  be  taken  by  the  then  existing 
members  to  the  exclusion  of  a  son  afterwards  adopted  by  a  widow 
of  a  predeceased  member  of  the  group.  Such  at  least  is  the  view 
that  seems  most  conformable  to  principle  for  the  reasons  set  forth 
above,  pp.  702,  715;  but  the  matter  as  shown  there  is  one  of 
controversy  amongst  the  Hindti  lawyers. 

(rf)  Above,  pp.368,  996. 
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son  by  birth.  The  rule  applies  in  terms  only  to  the  patrimo- 
ny in  which  interests  are  acquired  by  birth  and  by  adoption, 
not  to  an  estate  passing  through  default  of  cosharers  to  a 
collateral  line.  The  adopted  son  is  a  sapinda^  (a)  equally 
with  the  son  by  birth,  and  the  analogy  of  the  equaUty  of  the 
half-blood  with  the  full-blood  in  the  case  of  sapindas  not 
specifically  provided  for,  (b)  may  fairly  be  extended  to  the 
adopted  son.  As  the  collaterals  in  the  adoptive  family  inherit 
equally  from  him  as  from  a  son  by  birth,  so  should  he  inherit 
from  them  equally  with  a  son  by  birth. 

An  adopted  son  of  a  coparcener  excluded  on  account  of 
blindness,  &c.,  from  a  share  in  a  partition  is,  according  to  the 
Dattaka  Chandrika,  entitled  to  maintenance,  (c) 

A  niece's  son  adopted  by  her  paternal  uncle  was  pro- 
nounced entitled  to  the  management  of  business  as  managing 
Patel,  while  the  widow  of  the  deceased  nephew  was  pro- 
nounced heir  to  his  property,  (d)  (Nothing  is  said  of  the 
caste  or  of  division  or  non-division.  Division  and  Sftdra 
caste  seem  to  be  assumed.) 

"  An  adopted  son  is  not  precluded  from  inheriting  the 
estate  of  one  related  lineally,  though  at  a  distance  of  more 
than  three  generations  from  the  common  ancestor."  "  The 
rights  of  an  adopted  son,  except  in  a  few  instances  precisely 
defined  in  the  Dattaka  Chandrika  and  the  Dattaka  Mimamsa 
by  express  texts,  are  in  every  respect  similar  to  those  of  a 
natural  bom  son.  The  adopted  son  succeeds  to  the  sapinda 
kinsmen  of  his  father,  and  as  regards  the  sapinda  relacion- 
ship,  there  is  no  difference  between  the  adopted  and  natural 
boin  son/'  {e) 

(a)  Above,  pp.  lU,  116,463. 

(b)  Above,  p.  125. 

(c)  Sec.  VI ;  1. 

(d)  MS.  5. 

\e)  Puddo  Kuinareer.  Juggut  Khhoro,  I.  L.  R.  5  Calc.  616;  in 
appeal  S.  C.  L.  R.  8  I.  A.  229 ;  Mokundo  Lall  Roy  v.  ByhuUNath  Roy. 
I.  L.  R.  6  Calc.  289,  quoting  Tara  Mohun  Bhutfacharjpe  v.  Kripa  Mor^. 
9  C.  W.  R.  423.     See  above,  p.  9:j8.     Sutherland,   2  Str.  H.  L.  116, 
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In  Bengal^  ifc  has  been  held  that  aa  adopted  son  succeeds 
to  the  property  of  a  son  of  his  sister  by  adoption,  (a) 

One    adopted    succeeds    another    as    nearest    collateral 
relative,  (b) 


RELATIONS  BETWEEN  THE  ADOPTED  SON  AND 

REMOTER  CONNEXIONS  BY  BLOOD. 

B.  2.  6.-0F  THE  ADOPTiVE  MOTHER. 

As  to  the  succession  of  an  adopted  son  to  property  in  right 
of  a  connexion  through  his  mother  with  her  family  of  birth  (c) 
the  decisions  have  differed,  (d)  In  Clnnnaramakristna  Ayya 


says,  he  (the  adopted  son)  inherits  collaterally  as  well  as  lineally 
according  to  the  Mit&kshara,  notwithstanding  passages  in  Datt. 
Mtm&msa  and  Datt.  Ghandrika  limiting  his  sapindaship  to  three 
degrees. 

(a)  Pvddo  Kumaree  Debee  v.  Juggut  Kishore  Acharjee,  I.  L.  R.  5 
Calc.  616. 

(6)  Gour  Hurrie  Kubraj  v.  Musst.  Rutnasuree,  6  C.  S.  D.  A.  R.  20n ; 
Sham  Chunder  et  al  v.  Naraiani  Dibeh,  I  C.  S.  D.  A.  R.  209. 

(c)  See  above,  pp.  487  ss.  "  In  a  case  where  the  right  is  not  du- 
bious, the  funeral  cake  shall  be  offered  by  a  daughter's  son  to 
his  maternal  grandfather,  although  he  do  not  claim  the  estate  and 
family.''    Ooleb.  Dig.  Bk.  V.  T.  276  Comm. 

(d)  Under  the  Roman  Law  as  adoption  did  not  make  the  adopted  a 
cognate  of  his  father's  cognates;  the  mutual  rights  of  inheritance 
were  restricted  to  those  connected  as  agnates.  With  the  adoptive 
mother's  family  he  had  no  connexion  to  form  a  basis  for  mutual 
rights.  {See  Willems,  Dr.  Pub.  Rom.  p.  87  ;  above,  p.  936.)  Justi- 
nian's rule  under  which  the  adopted  son  remained  in  the  family  of  his 
birth  corresponded  to  the  preference  long  established  by  practice  of 
the  marriage  without  "Manus"  to  that  accompanied  by  "Manus." 
The  Roman  wife  in  the  later  ages  remained  a  member  of  her  father's 
family.  She  did  not  become  a  member  of  her  husband's  family.  It 
was,  therefore,  most  natural  that  her  husband's  adopted  son  whoso 
connexion  even  with  the  adoptive  father's  family  was  limited  to  the 
agnates  should  have  none  at  all  with  hers.  The  mutual  rights  of 
succession  between  mother  and  child  rested  on  special  laws.  Sec 
Ortolan,  Inst.  §  152,    Willems,  Dr.  Pub.  Rom.  p.  77. 
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V.  Minnatchi  Ammal  (a)  he  was  refused  the  place  of  a  daugh- 
ter's son  as  heir  to  her  father's  property.  The  P.  Sadr  Amin 
had  decided  in  his  favour  on  the  authority  of  the  Dattaka 
Mimimsa,  but  the  High  Court  set  him  aside  in  favour  of 
the  grandson  of  a  brother  of  the  adoptive  mother's  father. 
The  latter  is  by  the  Madras  High  Court  ranked  as  a  Bandha. 
According  to  the  Mit&kshani  he  is  a  gotraja  sapinda  of 
the  propositus,  but  would  still  rank  after  the  daughter's  son ; 
but  the  Madras  decision  denies  to  the  adopted  son  any  right 
at  all  as  a  grandson  to  his  mothei*'s  father. 

In  the  North- West  Provinces  on  the  other  hand  it  was 
held,  in  Sham  Ktcar  v.  Gaya  Dm  {h)  that  the  adopted  son 
succeeds  to  the  property  inherited  by  his  adoptive  mother 
from  her  father,  and  as  the  doctrine  of  a  mere  life  estate 
being  taken  by  a  female  heir  prevails  there  (c),  the  adopted 
son  must  have  been  thought  a  competent  heir  to  his  mater- 
nal adoptive  grandfather. 

In  Bengal  a  decision  precisely  the  reverse  had  been  given 
in  Ounga  My  a  v.  Kishen  Kishore  Ohowdry.  (d)  In  Teen- 
f'owree  Ghatterjee  v.  Dinonath  Banerjee  (e)  it  was  ruled, 
that  to  his  adoptive  mother's  stridhan  the  adopted  son 
succeeds  in  the  absence  of  daughters.  It  had  previously 
been  held  that  Gunga  Mya's  case  was  not  conclusive,  and 
that  where  an  adopted  son  was  the  propositus,  the  maternal 
relatives  inherited  from  him  as  from  a  son  by  birth.  (/)  This 
would  seem  to  establish  a  reciprocal  connexion  by  which  the 
adopted  son  ought  in  his  turn  to  benefit,  but  such  a  doctrine 


(a)  7  M.  H.  C.  R.  2^*5. 
{h)  I.  L.  R.  1  All.  255. 

(c)  Sec  aboYB,  p.  332. 

(d)  3C.S.  D.  A.R.  128. 

(e)  3  C.  W.  R.  49. 

(/)  Oangaftersad  Roy  v.   Brijeasurrop   Choicdhrain,   15  S.  l>.  A-  !*• 
1091.    See  above,  pp.  489  ss. 
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was  denied  in  Moun  Moyee  Debeah  v.  Bejoy  Kislito  Oo8avey(a) 
and  it  was  by  this  case  that  the  Madras  Court  was  governed 
in  that  of  Chinnarama  v,  Kristna  Ayycu  The  text  of  Mann 
is  very  explicit  in  giving  the  right  only  to  a  son  begotten 
by  the  daughter's  husband^  (b)  and  the  ''daughter's  son''  in 
Vishnu  (c)  probably  had  no  other  in  view.  But  as  the 
adopted  son  now  makes  oblations  to  his  adoptive  mother's 
male  ancestors  (d)  the  connexion  may  logically  be  attended 
with  mutual  rights  of  inheritance^  as  in  the  case  of  a  daugh- 
ter's son  by  birth,  (e) 

The  question  came  before  the  Judicial  Committee  in  Rani 
Anand  Kunwar  v.  The  Court  of  Wards,  (/)  but  their  Lord- 
ships did  not  pronounce  upon  it.  The  High  Court  of  Bengal, 
however,  has  recently  held  that,  according  to  Hindft  law,  an 
adopted  son  takes  by  inheritance  from  the  relatives  (father 
and  brother)  of  his  adoptive  mother  in  the  same  way  as  a 
legitimate  sou.  [g)  A  similar  opinion  has  still  more  recently 
been  expressed  by  the  Judicial  Committee  in  Kali  Komul 
Mozoomdar  v.  Uma  Sunkar  Moitro,  P.  C,  80th  June  1888. 
Their  Lordships  say: — ''As  to  the  second  question,  their 


(a)  W.  R.  F.  B.  121.     -Sec  1  Hay,  260. 
(6)  Above,  p.  447. 

(c)  Above,  p.  446. 

(d)  See  Coleb.  Dig.  Bk.  V.  T.  2/5  Comm. 
(f)  Above,  pp.  444»  491. 

(/)  I.  L.  R.  6  Calc.  764  ;  S.  C.  L.  R.  8  I.  A.  14. 

ig)  Uma  Sunker  Moitro  v.  Kali  Komul,  I.  L.  R.  6.  Calc.  256.  **  It 
is,  therefore,  clear,  that  the  adopted  son  confers  the  same  spiritual 
benefit  upon  the  relatives  of  his  adoptive  mother  as  a  legitimate  son 
does,  and  that  he  is  cut  off  from  the  inheritance  of  the  relatives  of  his 
original  mother.  That  being  so,  it  would  accord  with  the  dictates  of 
natural  justice,  as  well  as  with  the  principles  upon  which  the  Law  of 
Inheritance  in  the  Bengal  School  is  based,  to  hold  that  an  adopted 
son  succeeds  to  the  property  of  the  relatives  of  his  adoptive  mother 
in  the  same  way  as  a  legitimate  son."  (Jud.  Git.  p.  262.)  This 
is  approved  and  followed  in  Surjokant  Nundi  v.  Mohesh  Cktmder  DuU 
Mojootndar,  I.  L.  R.  9  Calc.  70. 
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Lordships  have  held  in  Pudma  Coomari  Dehi  r.  T/w? 
Court  of  Wards y  (a)  that  an  adopted  son  succeeds  not 
only  lineally,  but  collaterally,  to  the  inheritance  of 
his  relatives  by  adoption.  In  that  case  the  claimant 
was  the  adopted  son  of  the  maternal  grandfather  of  the 
deceased,  and  it  was  argued  for  the  appellant  that  it  was 
distinguishable  from  this  case.  But  their  Lordships  laid 
down  that  an  adopted  son  occupies  the  same  position  in  the 
family  of  the  adopter  as  a  natural  born  son,  except  in  a  few 
instances,  which  are  accurately  defined  both  in  the  Dattaka 
Chandrika  and  Dattaka  Mim&msa.  That  this  is  the  Hindii 
law  is  shown  by  the  careful  examination  of  the  authorities 
by  the  learned  Native  Judge  who  delivered  the  judgment 
of  the  Full  Bench  of  the  High  Court,  which  is  the  subject 
of  this  appeal.  The  respondent  claims  to  succeed  as  being 
the  daughter's  son,  and  consequently  the  heir  of  his  mater- 
nal grandfather  at  the  death  of  his  widow,  which  he  would 
be  if  he  were  a  natural  born  son,  and  as  an  adopted  son  he 
is  in  the  same  position.  This  is  clear  from  the  Dattaka 
Mimiirisa,  Sect.  6,  p.  50,  where  it  is  said,  *  The  forefathers 
of  the  adoptive  mother  only  are  also  the  maternal  grandsires 
of  sons  given  and  the  rest,  for  the  rule  regarding  paternal 
is  equally  applicable  to  maternal  grandsires  (of  adopted 
sons).'  Their  Lordships  are,  therefore,  of  opinion  that 
the  decree  of  the  High  Court  in  favour  of  the  respondent 
is  right.'' 


I.  2.— IMPERFECT  ADOPTION  UNDER  THE  ORDINARY 
LAW.  {b) 

The  law  of  the  Sastras,  or  what  was  supposed  to  be  so,(c) 
has  practically  been  superseded  by  the  customary  law  and 

(a)  L.  R.  8  I.  A.  229. 

{b)  See  Sec.  VI.  A.  6.  Should  no  adoption  be  attempted  the 
estate  descends  as  if  none  were  intended.  See  Sec.  VIII.  and  2  Str. 
H.  L.  90. 

(c)  Above,  pp.  936,  936. 
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the  decisions  of  the  Courts  as  to  the  status  of  a  boy  defect- 
ively adopted.  These  decisions  are  of  course  authoritative  so 
far  as  they  extend.  Still  it  may  be  useful  to  consider  what 
the  HindA  lawyers  have  said  as  to  the  consequences  of  an  im- 
perfect adoption  as  affecting  the  relations  between  the 
adopted  and  the  family  of  birth  and  the  family  of  adoption, 
and  the  view  taken  of  his  relations  as  a  grantee  of  public 
lands  or  endowments. 

The  customary  law  is  thus  stated  : — 

"Adoptions  may  be  annulled  if  made  contrary  to  caste 
custom.  Several  of  the  caste  inquire  into  the  irregularity 
complained  of,  and  their  decision  is  carried  into  effect 
(whether  declaring  the  validity  or  annulment  of  the  adop* 
tion).^'  (a) 

"  In  such  case  the  separating  adopted  son  might  take 
a  small  share  (tV*^^)  without  being  chargeable  with  the  pay- 
ment of  his  adoptive  father^s  debts.''  (b) 


I.  2.  A.— EELATIONS  TO  THE  FAMILY  OF  BIRTH. 

An  adoption  may  have  been  imperfect  in  the  sense  of  not 
constituting  the  proposed  relation  or,  in  having  failed  merely 
in  some  unessential  particular  not  impairing  its  jural  effect. 
The  HindA  lawyers  recognize  an  intermediate  result,  where 
the  gift  has  been  so  far  completed  as  to  sever  the  child 
from  his  family  of  birth,  but  the  acceptance  in  adoption  has 
not  been  so  made  as  to  make  him  a  member  of  the  adoptive 
family,  (c)  This  status  of  the  adopted  is  of  only  theore- 
tical interest ;  both  the  castes  and  the  Courts,  as  we  have 
seen,  refuse  to  acknowledge  a  p^^rting  from  the  one  family 
without  a  union  to  the  new  one. 


(a)  Steele,  L.  C  App.  p.  388. 

{b)  Steele,  L.  C.  App.  pp.  389,  390. 

(c)  The  gift  alone  severs  connexion  with  the  family  of  birth,  even 
if  the  rites  are  insufficient  to  establish  a  connexion  with  the  family 
of  adoption.  (Datt.  Chand.  II.  19,  20 ;  see  2  Str.  H.  L.  122.) 
151  H 
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The  riglitB  of  a  man  in  his  family  of  birth  remain  unaf- 
fected^ when  his  adoption  has  been  invalid,  (a) 


I.  2.  B.— RELATIONS  TO  FAMILY  OP  ADOPTION. 

To  disqualify  for  sharing  in  a  partition  leprosy  or  the  like 
defect  must  have  arisen  previous  to  division;  but  if  succes- 
sion is  once  vested  exclusively  in  the  others^  it  is  not  devested 
by  adoption  (6)  on  the  part  of  the  disqualified  man  whose 
share  has  been  appropriated.  It  seems  that  6uch  persons 
cannot  themselves  adopts  but  that  sons  already  adopted  are 
entitled  to  a  provision  for  their  maintenance,  (c)  Custom 
sometimes  allows  a  vicarious  adoption,  {d) 

When  an  adoption  of  a  son  has  once  been  absolutely  made 
and  acted  on^  it  cannot  be  declared  invalid  or  set  aside  at 
the  suit  of  the  adoptive  father.  A  cancellation  of  adoption 
mighty  it  was  ruled,  be  based  upon  the  grounds — (I)  The 
adoption  was  not  in  the  manner  and  according  to  the 
ceremonies  required  by  HindA  law ;  (2)  The  boy  was  not 
a  fit  and  proper  person  to  perform  the  plaintiff's  obsequies 
or  to  make  offerings  for  the  benefit  of  the  souls  of  the 
plaintff^s  ancestors,  being  devoid  of  education  and  religious 
knowledge  and  principles^   and  the   associate  of  thieves. 


(a)  Bhawdni  Sankara  Pandit  v.  Ambabdj/  Ammdl,  1  M.  H.  C.  R  363i 
365 ;  above,  p.  936.  "  Examples  of  irregularities  justifying  annulment 
are  :  adoption  of  a  father's  brother  or  sister's  son,  or  an  elder  than 
the  adopter,  or  of  a  boy  without  the  necessary  consent,  or  of  a  boy 
who  is  a  cripple,  or  disabled  in  senses  or  understanding."  Steele, 
L.  C.  App.  p.  388.  As  to  a  defective  gift  being  null,  2  Str.  H.  L. 
433  ;  H.  H.  Wilson,  Works,  vol.  V.  p.  73. 

{b)  Sevachetumhara  PiUay  v.  Parasuety,  M.  S.  D.  A,  R.  for  1867, 
p.  210 ;  1  Str.  H.  L.  163.    Above,  p.  992. 

(c)  See  above,  Sub-sec.  I.  1  B.  2.  5,  and  pp.  679,  687,  751,  752, 
880.  The  son  adopted  when  the  adopter  was  competent,  as  before 
he  was  afflicted  with  leprosy,  ought  on  general  principles  to  take  his 
father's  place  as  though  the  father  had  died.    See  above,  pp.  154, 577* 

((Z)  See  above,  p.  581. 
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gamblers,  and  women  of  immoral  character ;  (3)  fie  failed  to 
perform  his  part  of  an  agreement  or  compromise  in  writ- 
ing entered  into  by  him  with  the  plaintiff.  ( a ) 

An  absolute  disqualification  of  the  boy,  the  performance 
of  the  ceremonies  of  adoption  on  a  boy  of  a  different  caste, 
or  the  omission  of  them  in  adopting  a  boy  of  a  different 
gotra,  (h)  is  variously  said  to  make  the  adoption  null,  while 
severing  the  boy  from  his  family  of  birth  or  to  constitute  an 
adoption  of  an  inferior  kind.  According  to  either  view  the 
boy  defectively  adopted  is  entitled  to  maintenance  on  tho 
footing  of  a  dte  or  slave,  (c)  The  gift  alone  is  supposed  to 
sever  him  completely  from  his  family  of  birth.  ( d)  The  autho- 
rity last  cited  makes  the  performance  of  the  ceremonies  by 
the  adoptive  father  effectual  to  release  even  a  tonsured  son 
from  connexion  with  his  family  of  birth,  and  to  raise  him  from 
the  servile  rank  to  that  of  a  son  to  the  adoptive  father,  (a)  It 
would  now  probably  be  held  that  there  must  be  the  proposed 
change  of  status  or  none  at  all,  and  that  failing  a  complete 
adoption,  the  boy  must  remain  a  member  of  his  family  of 
birth.  (/)  The  gift  or  sale,  which  formerly  gave  a  good  title 
to  the  purchaser  as  owner  of  a  slave,  can  no  longer  operate 
since  the  passing  of  Act  V.  of  1843.  {g)  The  doctrine  of  a 
complete  gift  and  acceptance  as  son  being  sufficient,  and  the 
attendant  ceremonies  only  incidental,  not  absolutely  essential, 
gets  rid  of  many  difficulties  arising  from  the  precepts  just 

(a)  Sukhbasi  Lai  v.  Ouman  Singh,  I.  L.  R.  2  All.  366.  Above,  pp. 
944,946. 

(b)  Datt.  Mtm.  V.  56. 

(c)  See  Steele,  L.  C.  46, 184;  Datt.  Mim.  Sec.  III.  2,  3  ;  Sec.  IV. 
40  8s. ;  Ooleb.  Dig.  Bk.  III.  Chap.  I.  T.  29, 33  Coram.;  Bk.  Y.  T.  182, 
273,  275  Comm. 

id)  Datt.  Chand.  Sec.  II.  19. 
(c)  See  ib.  para.  27. 

(/)  See  Coleb.  in  2  Str.  H.  L.  223  ;  Steele,  L.  C  388.    Comp.  Just. 
In8t.  Bk.  I.  T.  XI.  2  ;  and  Ortolan,  §  138. 
iff)  See  2  Str.  H.  L.  221,  224. 
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considered,  (a)  That  there  cannot  be  a  complete  gift  without 
complete  acceptance^  see  the  Viram.  Transh  pp.  83,  35,  and 
comp.  Datt.  Mim.  Sec.  IV.  3.  The  work  last  cited  specifies 
a  gift,  acceptance,  and  burnt  oflfering  as  indispensable,  (b) 
and  with  this,  as  to  Brdhmanas,  custom  seems  to  agree,  (c) 
Colebrooke  explains  the  slavery  incurred  by  the  quasi-adopted 
as  servitude  only  of  that  highest  kind  from  which  a  man 
frees  himself  by  resigning  his  right  to  subsistence.  (J) 
The  servitude  indeed  could  not  be  more  than  nominal, 
seeing  that  though  the  son  irregularly  adopted  was  not 
entitled  to  succeed  or  to  share  the  patrimony,  his  adoptive 
father  was  bound  to  get  him  married,  and  so  set  him  up  as  a 
householder,  (e) 

If  one  of  a  diflferent  caste  has  been  adopted,  the  authorities 
exclude  him  from  any  share  in  the  patrimony,  but  declare 
him  entitled  to  maintenance,  (/)  aright  which  arises  in  every 
case  of  severance  from  the  family  of  birth  without  complete 
acceptance  into  that  of  adoption.  Thus  "in  case  of  dis- 
covery that  the  boy  being  of  another  gotr,  was  not  adopted 
with   [the  regular]   ceremonies,  or  that  he  was  of  another 


(a)  See  Coleb.  Dig.  Bk.  V.  T.  273  Comm. 

(h)  See  Sec.  V.  66. 

(c)  Steele,  L.  C  184. 

{d)  As  to  this,  see  Coleb.  Dig.  Bk.  III.  Chap.  I.  T.  29,  48  ;  2  Str.  H. 
L.  223,  220,  228. 

{e)  Datt.  Mim.  Sec.  V.  45,  46 ;  Datt.  Chand.  Sec.  II.  18;  Sec.  VI. 
3,  4;  MS.  1744.  The  earlier  Roman  law  required  both  a  hiancipatio 
to  transfer  the  son  from  his  family  of  birth,  and  a  vindicatio  or  claim 
to  him  by  the  adoptive  father  as  son  to  make  a  complete  adoption. 
This  vindicatio  had  to  take  place  before  a  judicial  officer,  whereby  for- 
mality and  publicity  were  secured.  See  Ortolan,  Inst.  §  133  Note, 
§  140.  Later  the  requisite  sanction  was  derived  either  from  an  im- 
perial rescript  for  the  case  of  one  sui  juris  or  an  order  of  a  judge  for 
one  alieni  juris.    lb,  §§  136,  137. 

(/)  Datt.  Mtm.  Sec.  III.  1—3. 
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caste,  the  adoption  is  null  and  the  boy  is  to  receive  main- 
tenance as  a  dds  or  slave/^  (a)  A  Smriti  passage  frequently 
repeated  says  :  "  If  a  doubt  arises  as  to  a  remote  kinsman 
(adopted)  i.  e.  as  to  his  qualifications^  the  adopter  shall  sot 
him  apart  like  a  SAdra/^  (b) 

The  decisions  recognizing  the  particular  status  we  are  now 
considering  have  been  very  few.  In  one  it  was  held  that  a 
HindA  invalidly  adopted  is  entitled  to  maintenance  in  the 
adoptive  family,  (c)  In  another  case  it  was  ruled  that 
the  adopted  son  of  one  whose  adoption  has  been  held 
invalid,  cannot  claim  through  the  right  of  his  adoptive  father 
to  be  maintained  by  the  alleged  adoptive  grandfather,  (d) 

The  Sastris  treat  this  semi-adoption  as  a  living  institu- 
tion, as  in  the  following  answers : — "  A  son  illegally  adopted 
had/'  it  was  said,  "a  right  to  maintenance  and  marriage 
expenses.'^  (e)  ^'  A  boy  adopted  after  his  chftda  and  other 
sacraments  becomes  a  dds  entitled  only  to  such  property 
as  may  be  conferred  on  him  by  gift.''  (/) 


[a)  Steele,  L.  0.  p.  46. 

(h)  Vaa.  XX.  7. 

(r)  Ayydvu  Muppandr  v.  Niladatchi  Ammal,  1  M.  H.  0.  R.  45. 

(d)  Bawdni  Sankara  v,  Amhdbdy  Ammdl,  1  M.  H.  0.  R.  363. 
The  adopted  father\s  adoption  had  been  pronounced  invalid  on 
the  ground,  that  tho  widow^  adopting  had  not  authority  from  her 
husband. 

(e)  MS.  17'i4.  See  above,  p.  935.  He  is  put  on  an  equal  footing 
with  an  illegitimate,  and  "  the  father  is  obliged  to  support  his  natu- 
ral son,  he  performing  the  duties  of  a  servant."  Steele,  L.  C.  p. 
179. 

(/)  MS.  1674.  The  64stri,  2  Str.  HindA  Law,  121,  speaks  of  a 
Nitya  Datta  or  permanent  adoption,  and  an  Anitya  Datta  or  tempo- 
rary one,  and  this,  as  he  explains,  depends  on  the  performance  or  non- 
performance of  the  upanayana  before  adoption.  Colebrooke  says,  the 
son  of  such  a  dvy&mushy^ana  belongs  to  the  family  of  his  father's 
upanayana  (and  consequent  gotraship). 
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The  British  Courts^  rejecting  generally  any  distinction 
except  that  of  belonging  to  the  one  or  the  other  fomily, 
regard  an  essentially  defective  adoption  as  no  adoption. 
Thus  it  was  said^  an  authority  to  adopt  "  must  be  strictly 
pursued^  and^  as  the  adoption  is  for  the  husband's  benefit^  so 
the  child  must  be  adopted  to  him  and  not  to  the  widow 
alone.  Nor  would  an  adoption  by  the  widow  alone  for  any 
purpose  required  by  the  Hindft  law  give  to  the  adopted 
child,  even  after  her  death,  any  right  to  the  property  in- 
herited by  her  from  her  husband.''  (o)  An  attempt  was 
made  in  one  case  to  establish  the  principle,  that  an  adoption 
incompetent  to  the  person  who  made  it  through  the  exist- 
ence of  a  representative  of  the  family  and  estate  might,  on 
the  removal  of  this  person  by  death,  acquire  the  validity 
it  would  have  had  in  the  absence  of  the  obstacle  at  the  time 
when  it  was  made,  (b)  In  Bhoobun  Moyee's  case  (c)  it  was 
ruled,  that  a  power  to  adopt  could  not  be  exercised  after  the 
death  of  the  natural  son  leaving  a  widow.  This  in  a  later 
case  (d)  was  interpreted  as  meaning  that  the  adoption  was 
absolutely  invalid,  not  merely  ineflfectual  to  deprive  the  son's 
widow  of  her  estate  by  succession  to  the  deceased  son  her 
husband,  (e)  The  argument  of  the  High  Court  of  Calcutta 
that  the  adoption,  though  ineffectual  as  against  the  son's 
widow,  became  effectual  on  her  death,  and  made  the  adopted 


(a)  Chowdry  Pudum  Sin-gh  v.  Koer  Oodey  Singh,  12  M.  I.  A.  350, 
366. 

{b)  The  nearest  analogy  perhaps  would  be  the  setting  up  of  a  bi- 
gamous marriage  amongst  Christians,  as  validated  by  the  subse- 
quent death  of  the  obstructive  spouse.  The  adoption  of  a  son  in 
the  lifetime  of  another  is  not  validated  by  the  death  of  the  latter. 
See  above,  p.  945.  ^ 

(c)  10  M.  I.  A.  279. 

(d)  Pudma  Coomari  Debea  v.  The  Court  of  Wards,  L.  R.  8  I.  A.  229. 

(e)  An  opinion  of  Colebrooke  to  precisely  the  same  effect,  even 
where  the  adopted  was  a  nephew  of  the  deceased  adoptive  father  is 
given  at  2  Str.  H.  L.  93. 
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son^  then  a  brother  by  adoption  of  her  deceased  husband^  was 
rejected  by  the  Judicial  Committee.  The  elder  widow  could 
not  indeed  give  effect  by  acquiescence  or  ratification  to  that 
which  was  absolutely  void ;  and  the  so-called  adopted  son  was 
held  not  to  have  taken  any  rights,  (a)  In  Bombay  the  son's 
widow  would^  unless  he  had  intimated  his  dissent^  have  had  a 
right  to  adopt  to  him  as  a  separated  HindA^  (b)  and  with  his 
authority,  or  the  sanction  of  his  united  brethren,  if  he  was 
unseparated.  (c)  But  as  in  Bengal  the  mother  armed  with 
authority  from  her  deceased  husband  could  not  adopt  (d) 
after  the  estate  and  the  sacra  had  wholly  centred  in  her  son 
by  the  completion  of  his  samsk&ras,  (e)  neither  in  Bombay 
could  she  by  such  an  authority,  or  by  a  mere  implied  autho- 
rity drawn  Arom  her  son,  adopt  so  as  to  withdraw  the  son's 
property  from  him  to  whom  the  law  had  intermediately 
given  it.  (/)  It  is  the  widow  and  she  only  who  continues 
her  husband's  spiritual  existence,  {g)  and  can  replace  him 
at  any  moment  by  an  adopted  son,  {h)  subject  in  a  united 
family  to  the  assent  of  the  surviving  male  members  on 
account  of  her  religious  subordination  to  them,  (t) 


(a)  L.  R.  8  I.  A.  229. 

(b)  Above,  pp.  971,  984,  990. 

(c)  Above,  p.  986. 

(d)  This  seems  to  be  the  correct  doctrine.  See  above  pp.  984  ss. 
Bat  the  rule  has  not  been  judicially  laid  down.  Comp.  F.  F.  KrUhna^ 
rao  V.  Venkatrama  Laxmi,  I.  L.  B.  1  Mad.  at  p.  187. 

(e)  As  to  the  theory  advanced  in  Bam  Soonder  Singh  v.  Surbanee 
Vossee,  22  C.  W.  R.  121,  see  above.  Sub-sec.  I.  1.  B.  2. 2.  No  adoption 
is  approved  by  the  Hindft  law  over  an  initiated  man's  head,  even 
when  be  has  migrated  to  the  other  world.  Even  a  single  adoption 
may  be  replaced  by  a  widow's  sacrifices  and  austerities.  See  above, 
pp.  873, 1148,  and  Coleb.  Dig.  Bk.  IV.  Chap.  III.  Sec.  U. 

(/)  Above,  p.  984.    Sutherland,  in  2  Str.  H.  L.  94,  denies  that  a 
mother  can  adopt  for  a  son. 
(g)  Above,  pp.  93, 420. 
(h)  Above,  pp.  972,  984. 
(0  Above,  p.  986. 
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I.  2.  C— RELATION  AS  A  GRANTEE. 

It  may  be  gathered  from  what  is  said  of  the  customary 
law  in  Steele,  L.  C.  183,  that  under  the  native  system  an 
adoption  would  not  in  general  be  recognized  by  a  sovereign 
or  the  grantor  of  an  estate  as  imparting  a  right  of  succession 
to  it  without  the  superior's  consent  being  gained,  (a) 

An  adopted  son  can  succeed  to  his  father's  jagir,  but  if 
he  rests  his  tifcle  to  succeed  on  a  confirmative  sanad^  he  is 
bound,  it  was  said,  to  prove  it.  (h) 


II.— CONSEQUENCES  OF  ADOPTION  OR  QUA  SI- ADOPTION 
NOT  GOVERNED  BY  THE  ORDINARY  LAW. 

II.  A.— VALIDITY  RECOGNIZED. 
A.  1.— WITHOUT  LIMITATION  (SAVE  BY  AN 
EXCEPTIONAL  LAW). 
"  By  agreement  at  the  time  of  adoption  a  boy  may  repre- 
sent both  fathers.  But  without  this  he  cannot  succeed  to 
his  natural  father^s  property.^'  (c) 

"If  a  Br&hman  adopts  a  son  of  a  difierent  gotca  the  boy  is 
to  be  regarded  as  a  dvyfimushy^yana,  not  as  a  legal  son  of 
the  adopter.  If  the  boy's  chaul  and  munj  have  been  per- 
formed he  becomes  a  d&s  entitled  only  to  maintenance. 
But  he  may  perform  the.  adoptive  father^s  Srftddha  and  suc- 
ceeds in  the  absence  of  [a  begotten]  son,  widow,  and  other 
near  relatives.^^  (d) 

'*  A  boy  adopted  from  a  different  gotra  after  his  munj 
becomes  a  dvydmushy&yana,*'  which  the  Sdstri  describes  as 
one  "  bound  to  observe  the  prohibitions  as  to  marriage 
applicable  to  both  families/' (e) 

(a)  See  above,  pp.  966,  1009.  Comp.  Blackst.  Comm.  Bk.  II.  Ch. 
1,  as  to  the  feudal  snecession,  recognition,  and  relief. 

{b)  Maharajah  Juggumath  Sahaie  et  al  v.  Mxisat.  Mukhun  Koonwur, 
3  C.  W.  R.  24  C.  R. 

(c)  MS.  16P2.    See  above,  pp.  896  ss,  1041  ss. 

id)  MS.  1675. 

(e)  MS.  1674.  The  boy  would  generally  be  dvydmushy&yana  merely 
because  he  could  not  properly  be  given  except  as  a  dvy4mushy&- 
yana. 
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A  dvyimushyayana  does  not  take  the  name  of  his  adoptive 
father,  (a) 

When  an  only  son  is  adopted  he  succeeds  to  his  natural 
as  well  as  to  his  adoptive  parents  (b)  if  taken  as  a  dvy&- 
mushyiyana.  The  effect  by  the  HindA  law  of  an  adoption 
as  a  dvy&mushy^yana  (son  of  two  fathers)  is  not  to  deprive 
the  adopted  son  of  his  lineage  to  his  natural  father,  or  to  bar 
him  of  his  right  of  inheritance  to  his  father's  estate,  (c) 
But  in  Bombay  he  does  not  inherit  from  his  real  father 
except  in  the  absence  of  other  sons,  (d) 

II.  A.— VALIDITY  RECDGKIZED. 
A.  2.— WITH  LOCAL  LIMITS. 

A  kritrima  son  adopted  by  a  male  inherits,  it  was  said,  in 
both  families;  (^)and  similarly  it  was  said  that  "one adopted 
by  the  kritrima  form,  which  is  in  use  in  Behar,  Tirhoot,  &c., 
takes  the  inheritance  both  in  his  own  family  and  ^n  that  of 
his  adoptive  father."  (/) 

(a)  Mvsst.  Edul  Koonwar  v.  Koonwar  Debee  Singh,  5  N.  W.  P. 
Dec.  34.1. 

(h)  ^amadhuh  Doss  v.  Biswamhar  Doss,  12  C.  W.  R.  p.  29  P.  C. ;  S. 
C.  3  Beng.  L.  R.  p.  27  P.  C. ;  S.  C.  13  M.  I.  A.  85.  The  Judicial  Com- 
mittee say : — "  Again,  if  there  is,  on  the  one  hand,  a  presumption 
that  Goorooproshad  Doss  would  perform  the  religious  duty  of  adopt- 
ing a  son,  there  is,  on  the  other,  at  least  fits  strong  a  presumption  that 
Purmanund  would  not  break  the  lavr  by  giving  in  adoption  an  eldest 
or  only  son,  or  allowing  him  to  be  adopted  otherwise  than  as  Dvy&- 
mushy&yano,  or  son  to  both  his  uncle  and  his  natural  father." 

(c)  Nilmadhuh  Does  v.  Biswamhar  Doss  et  al,  13  M.  I.  A.  85.  See 
above,  p.  899. 

(d)  See  above,  p.  898. 

(e)  Musst  Deepoo  v.  Govoreeskuniur,  3  C.  S.  D.  A.  R.  307.  See 
above,  p.  1015.  The  kritrima  adoption  like  that  of  a  p&lak  putra 
bears  a  pretty  close  resemblance  to  the  Roman  adoption  in  its  latest 
stage.    See  above,  pp.  925,  926. 

(/)  Srinath  Berma  v.  Badkakaunt,  1  C.  S.  D.  A.  B.  15. 

16a  H 
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With  regard  to  kritrima  adoptions  it  has  farther  been  ruled 
that — A  person  adopted  by  the  husband  stands  to  him  in 
the  relation  of  a  son,  and  is  heir  to  his  estate ;  but  does 
not  become  the  adopted  son  of  the  adoptive  wife,  nor  succeed 
to  her  peculiar  property,  (a) 

Nor  does  the  person  adopted  by  the  wif^,  as  her  son, 
become  the  adopted  son  of  her  husband,  or  succeed  to  his 
property,  even  by  the  Maithila  shysters,  though  the  adop- 
tion should  have  been  permitted  by  the  husband.  But,  as  her 
SOD,  he  will  succeed  to  her  property.  (6)  But  if  the  husband 
and  wife  jointly  appoint  an  adopted  son,  he  stands  in  the 
relation  of  a  son  to  both,  and  is  heir  to  the  estate  of  both,  (c) 

When  an  adoption  has  been  made  in  the  kritrima  form, 
the  sons  of  the  adopted  have  no  right  to  set  aside  alienations 
which  the  adoptive  father  of  the  adoptee  made  of  his  self- 
acquired  property  for  alleged  illegitimate  purposes,  (d) 

A  son,  adopted  by  a  widow  without  her  husband's  per- 
mission, has  no  right  to  her  property  until  her  death,  (e) 


II.  A.— VALIDITY  RECOGNIZED. 
3.--AM0NGST  CERTAIN  CLASSES. 
Among  the  Talabda  Kolis  of  Surat,  the  son  adopted  accord- 
ing to  their  fashion  celebrates  his  adoptive  father's  obsequies 
with  a  feast,  and  succeeds  him.  His  adoptive  father  may 
dispose  of  his  property  as  he  pleases,  but  failing  this  the 
adopted  son  succeeds.  (/ ) 

(a)  Srinarain  Rai  et  dL  v.  Bhya  Jlia,  2  0.  S.  D.  A.  R.  27. 
(6)  Ibid. 

(c)  Ibid,  Collector  of  Tirhoot  v.  Huropershad  Mohunt,  7  C  W.  R. 
500. 

(d)  Baboo  Banee  Perskad  v.  Moonshee  Syud  Abdool  Eye,  25  C.  W. 
R.  p.  192. 

(c)  2  Hay,  410.  This  of  course  implies  where  she  has  a  right, 
Otherwise  the  adoption  would  be  invalid  for  all  purposes.  See  abofc 
I.  2  B. ;  2  Str.  H.  L.  91. 

(/)  Bhala  Nahana  v.  Parbhu  Hari,  I.  L.  R.  2  Bom.  ^1- 
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An  adoptive  father  maj^  aooording  to  the  cnstom  of  the 
Talabda  Koli  oaste^  repadiate  an  adopted  son  for  snch  rea- 
sons as  would  justify  a  natural  father  in  disinheriting  his 
son.  (a) 

n.  B.— VALIDITY  NOT  RECOGNIZED. 
1.— OBSOLETE. 

A  person  cannot  succeed  as  adopted  son  of  a  daughter 
who  has  brothers  alive^  and  who  cannot  be  an  appointed 
daughter  if  she  had  brothers  when  she  married,  nor  can 
he  succeed  as  claiming  under  a  bought  son.  (b) 

One  sold  or  given  by  his  parents  or  by  himself  ranks  as  a 
slave  according  to  Manu  quoted  by  Jagannllthain  Coleb.  Dig. 
Bk.  III.  Chap.  I.  Sec.  I.  T.  33  and  Commentary.  Attempts 
to  procure  a  son  in  this  way  are  thus  made  abortive  in  the 
present  age. 

B.  2.— ADOPTION  PARTLY  ASSIMILATED  TO  THAT 
UNDER  THE  ORDINARY  LAW. 

Two  brothers  attempting  to  adopt  the  same  sons  de- 
clared— ''  According  to  our  Sistras  the  said  two  adopted  sons 
will  perform  our  obsequies^  and  shall  become  successors  of 
our  ancestral  and  self-acquired  property .^^  Though  this 
showed  an  intention  to  make  and  take  a  gift^  yet  it  was 
pronounced  inoperative  if  the  persons  did  not  fulfil  the  cha- 
racter of  adopted  sons,  (c) 

(a)  Bhala  Nahana  v.  Parbhu  Hari,  I.  L.  R.  2  Bom.  67,  70. 

{b)  Yachereddy  Chinna  Bassavapa  v.  Yachereddy  Gowdapa,  5  W. 
R.  P.  0.  114. 

(c)  S.  Siddesory  Dossee  v.  Doorgachum  Sett,  1  Bonrke,  360.  The 
Datt.  Mim.  Sec.  I.  30  says  the  same  person  cannot  be  adopted  by 
two,  but  caste  custom  seems  to  have  recognized  it  in  a  few  instances 
in  Central  India.  A.nd  the  Datt.  Mim.  II.  47,  49,  allows  the  adop- 
tion of  one  son  (a  nephew)  by  several  united  brothers,  on  the  prin- 
ciple that  the  son  of  one  is  in  a  sense  the  son  of  all. 
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''  A  person  taken  as   pnpil  by  a   Gosavi  cannot  on  his 
natural  father^s  death  claim  a  debt  due  to  the  latter."  (a) 


B.  3.— MERELY  ANALOGOUS. 

A  son-in-law  having  been  adopted  succeeded  to  the  estate. 
It  was  attached  for  the  debt  of  the  adoptive  father.  The 
SSstri  said  that  the  adopted  son^s  son  by  a  wife  not  his 
adoptive  father^s  daughter  had  no  claim  to  raise  the  attach- 
ment, (b) 

The  Hindft  law  does  not  recognize  any  legal  status  for  the 
foster-son,  either  in  the  matter  of  performing  ceremonies  or 
of  inheritance,  (c)  '^Nephews,  though  separated,  inherit 
before  a  mere  foster-son.^'  (d) 

(a)  MS.  1248. 

(b)  MS.  31.  If  there  was  a  true  adoption,  the  son-in-law  would 
transmit  to  his  son  the  same  rights  as  if  he  had  been  a  son  by 
birth.  Probably  the  case  was  one  like  an  Illatam  adoption  in 
Madras,  see  above,  p.  421.  Amongst  the  Motati  Kapus,  a  low  caste 
in  Madras,  an  affiliation  is  allowed  of  a  son-in-law  in  the  absence 
of  a  begotten  son.  He  takes  the  place  of  such  a  son  in  succession, 
and  shares  equally  with  one  born  after  his  affiliation.  The  question 
of  his  resembling  an  adopted  son  in  other  respects  than  for  the  purpose 
of  succession  was  not  decided,  Hanumantamma  v.  Bdmi  Reddi,  I.  L.  B. 
4  Mad.  272,  274.  Similar  customs  are  recognized  by  some  of  the 
Bombay  castes  ;  thus — "  Should  a  man  have  a  daughter  and  no  son, 
he  may  give  her  in  marriage  to  a  gharjaw&hee,  who  is  invested 
with  the  management  of  the  house  and  property,  but  who  becomes 
proprietor  only  of  such  property  as  his  father-in-law  gives  him  at 
his  marriage,  or  with  the  consent  of  his  other  relations."  Steele,  L. 
C.  App.  p.  358. 

(c)  Bhvtnana  Gaudu  v.  Tayappa,  M.  S.  D.  A.  R.  1861,  p.  124; 
Samy  Josyen  v.  Ramien,  M.  S.  D.  A.  R.  1852,  p.  60;  Nilmadhub 
Dose  V.  Biawambhar  Doss,  12  C.  W.  R.  P.  C.  29  ;  S.  C.  3  B.  L.  B.  P. 
C.  27  ;  S.  C.  13  M.  I.  A.  85;  Kalee  Chunder  v.  Sheet  Ckunder,  2 
C.  W.  R.  281.     See  above,  p.  925. 

(d)  MS.  119.  The  Sastri,  above,  p.  1015  (e),  allowed  that  a  foster- 
son  might  be  heir  by  custom ;  and  amongst  Sftdras  he  was  in  one 
instance  given  a  place  in  the  family.  See  above,  p.  381,  Q.  10. 
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"  A  p&lak  putra  is  not  entitled  to  share  in  any  property 
de  jure  (a)  generally  in  the  Dakkhan ;  but  in  a  few  cases, 
such  as  the  one  above,  p.  373,  Q.  18,  the  Sistris  havebeenmore 
indulgent.  In  the  case  at  2  Str.  H.  L.  426,  the  Sastri  so  far 
assimilates  the  foster-son  to  an  ordinary  son,  that  he  says  a 
gift  may  be  made  to  him  in  his  absence  without  delivery 
of  possession.  (6) 

The  Oudich  (Kaletiya)  Brahmanas  of  Broach  answered 
Borradaile  that  either  a  foster-son  or  an  adopted  son  might 
be  taken.  He  would  share  equally  with  an  after-bom  son, 
and  he  might,  failing  any  other  son  of  his  real  father,  take 
both  estates  (like  a  dvyimushydyana).  (c) 


(a)  Steele,  L.  C.  p.  184. 

(6)  /See* above,  pp.  179,  685.  The  passages  cited  by  H.  H.  Wilson, 
Works,  vol.  V.  p.  90,  show  that  while  some  change  of  possession  is 
necessary  in  general  to  complete  a  title,  yet  a  partial  possession  may, 
when  rightly  taken,  be  extended  to  the  whole,  and  may  be  dispensed 
with  where  the  deed  is  incontrovertible.  As  to  the  distinction  taken 
by  the  6&stri  between  the  ceremonies  necessary  for  the  transfer  of  im- 
moveable and  of  moveable  property ,  see  the  Mit.  Chap.  I.  Sec.  I.  para- 
31;  Coleb.  Dig.  Bk.II.  Chap.  IV.  T.  33  Comm.;  Bk.  V.T.  390  Comm. 

(c)  MS.  Book  A.  p.  63.    The  place  given  to  the  foster-son  in  this  Sec- 
tion is  assigned  to  him  only  in  deference  to  the  uniform  effect  of  the 
decisions  of  the  Courts.    See  above,  p.  927.     Since  that  page  was 
printed,  the  present  writer  has  re-examined  in  the  Borradaile  MS.  Col- 
lection the  accounts  given  of  their  usages  by  51  castes  and  sub-castes 
in  Gojar&th.     Of  these  38  reject  both  the  adopted  and  the  foster-son ; 
of  this  number  are  Br&hmanas  of  various  classes.    Two  castes  allow 
either  kind  of  son.    Ten  allow  only  the    foster- son.    Two  allow 
adoption  only,  but  limited  to  a  brother's  son.    In  one  caste  ( Vaghirs) 
the  only  recognized  affiliation  is  by  purchase.    Four  or  five  allow  a 
dharma-putra  to  perform   the  parents'   obsequies.    Wherever  the 
p&lak-putra  is  allowed,  his  heritable  right  to  his  foster-father  is  recog- 
nized, and,  with  a  couple  of  exceptions,  a  right  in  relation  to  his  real 
father,  like  that  of  a  dvy&mushy&yana.    In  one  caste.  (Surya  Vamshi 
Kshatris  of  Broach)  the  foster-son  takes  only  the  self-acquired  property 
of  the  foster-father,  not  the  ancestral  estate.     In  another  (Guduja 
M^hi)  "  one  may  take  a  boy  and  give  him  a  little."    One  (Sura- 
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Adoption  (so-called)  amongst  Naikins  does  not  create  any 
legal  rights  similar  to  those  arising  from  a  trae  adoption,  (b). 

thiya  Mftli)  expressly  ezoludes  him  from  collateral  snccoession  in 
his  new  family.  In  most  oases  the  foster-son  is  allowed  to  share 
equally  with  an  after-bom  son;  in  others  he  is  reduced  to  one-third 
or  one-half  as  much.  The  relative  shares  are  in  a  couple  of  instances 
subject  to  control  by  the  father.  A  widow  may  take  a  foster-son  from 
her  husband's  family,  except  (in  some  castes)  when  there  is  a  nephew. 
The  sanction  of  the  family  is  required  to  her  taking  from  her  own 
fkimily  or  a  stranger,  if  there  is  property  left  by  the  husband  (Soiyft 
Vaip  shi  Kshatris) .  Liberty  to  remarry  disqualifies  a  widow  for  taking 
a  foster-son  (Eahnumiya  EUtjj&m).  No  rites  are  prescribed  for  taking 
as  a  foster-son  beyond  an  expression  of  consent  by  the  parties  con- 
cerned. 

It  may  be  gathered  that  adoption  is  generally  disallowed  or 
unknown  as  a  usage  in  Gujar&th,  though,  should  any  one  take  it  on 
himself  to  adopt,  the  cautes  would  find  it  hard  to  contend  against  the 
d&stra ;  and  it  is  supposed  that  in  such  a  case  the  ceremonies  woold 
be  governed  by  the  scripture  rules.  Where  a  substitutionary  son  'm 
allowed,  it  is,  considering  the  relative  members  in  the  castes,  in  at 
least  nine  cases  out  of  ten,  a  foster-son.  The  actual  usage  of  the 
people  thus  seems  to  be  quite  opposed  on  this  subject  to  the  opinions 
of  the  S&stris,  and  the  decisions  of  the  Courts  influenced  by  those 
opinions.  The  difference  is  the  more  important,  as  from  many  of  the 
answers  of  the  castes  it  appears  they  were  by  the  Gk)vemment  of  the 
day  promised  the  maintenance  of  their  customaiy  law  when  thns 
ascertained. 

(b)  Mathura  Naikin  v.  EsuNaikin,  I.  L.  B.  4  Bom.  515.  The  mere 
nurture  and  recognition  by  a  temple  woman  of  a  man  as  her  son  was 
apparently  thought  sufficient  by  the  6&stri  to  make  him  her  heir. 
(See  Sec.  IV  ad  fin.    Above,  p.  1068). 
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SECTION  VIII. 

SUITS  AND  PROCEEDINGS  CONNECTED  WITH 
ADOPTION. 

The  principal  decisions  bearing  on  the  substantive  law  of 
Adoption  have  been  considered  in  the  preceding  Sections,  (a) 
In  the  present  Section  it  is  proposed  to  supplement  them 
with  a  certain  number  illustrating  the  questions  that  arise 
in  litigation,  and  the  way  in  which  these  have  been  dealt 
with  by  the  Courts.  The  decisions  will  be  distributed  with 
reference  mainly  to  the  object  of  the  litigation.  Such  a 
classification,  though  wanting  in  scientific  precision,  seems 
the  most  convenient  for  the  practical  purposes  at  which  the 
present  Section  aims. 

The  exercise  of  jurisdiction  by  the  Sovereign  in  this  class 
of  cases  is  fully  recognized  by  the  Hindii  law.  (b)  The 
source  of  the  rights  and  duties  that  come  in  question  is  in 
the  religious  law,  but  the  relations  themselves  are  of  a 
kind  on  which  the  Civil  Courts  are  bound  to  adjudicate. 
According  to  the  customary  law — '^  The  caste  is  compe- 
tent to  decide  on  the  question  of  a  legal  adoption.  If  un- 
settled by  them,  it  may  be  referred  to  the  Sirkar/'  (c) 

1.— SUITS  AND  PROCEEDINGS  ARISING  OUT  OF  NON- 
ADOPTION. 
"  A  nian  cannot  cancel  his  agreement  to  adopt  by  enter- 
ing into  a  different  one/'  (d) 

(a)  The  cases  of  adoption  in  the  Bombay  Presidency  "  may  be 
taken  to  be  governed  by  the  May^ikha."  {The  Collector  ofMadv/ra  v. 
Moottoo  Ramalinga  Bathwpathy,  12  M.  I.  A.  397,  439.) 

{b)  Compare  what  is  said  on  matrimonial  law  by  the  Jadicial 
Committee  in  Ardaseer  y.  Perofehoye,  6  M.  I.  A.  at  p.  391. 

(e)  Steele,  L.  C.  pp.  185,  186.  As  to  the  jurisdiction  of  the  caste 
and  the  appellate  jurisdiction  of  the  Courts  of  the  King  recognized, 
in  all  cases,  see  Ellis  in  2  Str.  H.  L.  267—268;  Y&jSavalkya,  Chap.  II. 
5»  and  the  commentary  of  YijfiAneiTara,  1  Maon.  H.  L.  pp.  133, 141  ss. 

(d)  MS.  1745. 
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Np  snit  can  be  maintained  for  an  order  directing  a  minor 
widow  to  adopt,  nor,  it  was  said,  was  this  a  case  in  which 
a  decree  could  be  made  declaring  the  validity  of  a  direc- 
tion (a)  to  adopt. 

Where  a  will  says — "  I  declare  that  I  give  my  property 
to  K,,  whom  I  have  adopted-  My  wives  shall  perform  the  cere- 
monies and  bring  him  np Should  he  die,  and  my 

younger  brother  have  more  than  one  son,  my  wives  shall 
adopt  a  son  of  his'* — the  gift  to  K.  is  absolute.  So  long  as 
he  is  alive,  no  other  can  be  adopted,  nor  can  his  right  as 
devisee  be  defeated,  whether  the  widows  perform  or  decline 
to  perform  the  ceremonies,  (b) 

Where  a  person  made  a  will  to  the  effect  that  two  sons 
should  be  adopted  in  case  his  pregnant  widow  should  bear  a 
daughter,  and  no  child  was  born,  and  one  of  the  two  to  be 
adopted  died,  and  the  other  was  not  adopted,  the  latter  was 
held  not  entitled  to  take  any  property  as  adopted  son  or 
legatee  under  the  will,  (c) 

A  suit  to  declare  void  certain  deeds  of  gift  and  accept- 
ance of  a  child  in  adoption,  brought  by  the  donee  against 
the  donor, — the  child  not  being  a  party  to  the  suit, — was  held 
not  to  be  maintainable.  The  deeds,  it  was  held,  were  not 
necessary  to  a  valid  adoption,  and  if  the  deeds  were  set 
aside,  the  adoption,  if  it  had  taken  place,  might  be  proved 
aliunde.  If  the  deeds  operated  merely  as  an  agreement  to 
give  and  take  in  adoption,  and  a  breach  thereof  had  occurred, 
such  breach,  it  was  held,  would  not  render  the  deeds  void,  or 
constitute  any  ground  for  setting  them  aside,  or  for  declar- 
ing them  void,  (d) 

(a)  Mu88t.  Pearee  Dayee  v.  Musat.  Hurbunsee  Kooer,  19  0.  W.  H 
127.    See  above,  pp.  997,  1011. 

(6)  Nidhoomoni  Debya  v.  Saroda  Pershad  Mookerfee,  L.  R.  3  I.  A. 
263. 

(c)  Abhai  Charan  v.  Daamani  Dasi,  6  Bang.  L.  R.  623. 

{d)  8ree  Narain  Mitter  v.  SreemtUty  IRBhen  Soondory  Daetee,  L.  B. 
Supp.  I.  A.  U9. 
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2.— SUITS  AS  TO  RIGHTS  AND  DUTIES  OF  WIDOW 
PRIOR  TO  ADOPTION. 

A  suit  to  obtain  a  declaration  that  a  widow  is  heir  of  her 
deceased  hnsband  wfil  lie^  though  she  had  authority  to  adopt. 
She  does  not  forfeit  her  right  by  her  omission  or  refusal  to 
adopt,  (a)  It  seems  she  cannot  be  forced  to  adopt.  Where 
no  adoption  is  made  ''  under  an  authority  for  the  purpose^  '* 
the  widows  having  equal  rights  in  the  estate  may  no  doubt 
share  it,  making  due  provision  for  the  maintenance  of  "  the 
mother  and  sister  of  the  deceased  husband.'^  (b) 

"  In  the  interval  then  between  the  death  of  her  husband 
and  the  exercise  of  the  power,  the  widow's  estate  is  neither 
greater  nor  less  than  it  would  be  if  she  enjoyed  no  such 
power  or  died  without  making  an  adoption.  She  has  the 
same  power,  no  greater  and  no  less,  to  deal  with  the  estate. 
Such  acts  of  hers  as  are  authorized  and  would  be  effective 
against  reversioners  will  bind  the  son  taken  in  adoption. 
Such  acts  as  are  unauthorized  and  in  excess  of  her  powers 
may  be  challenged  by  the  son  adopted  or  by  any  other  suc- 
cessor to  the  estate/'  (c) 

An  adopted  son  is  at  liberty  to  question  alienations  made 
by  the  widow,  the  adoptive  mother,  before  his  adoption.  But 
a  presumption  exists  infavour  of  her  transactions  assented  to 
by  the  persons  next  in  succession  when  they  took  place,  (d) 

A  Hindu  widow  claimed  a  share  of  ancestral  property 
(under  an  anumatti  patra,  or  deed  of  permission  to  adopt  a 
son,  alleged  to  have  been  executed  by  her  husband)  on  be- 
half of  the  son  whom  she  might  adopt.     It  was  held  by  the 

(a)  Bam/undo88  Mookerjeay,  Musat,  Tarinee  Dibbeah,  B.  S.  D.  A.  R. 
for  1850,  p.  583  ;  S.  0.  7  M.  I.  A.  169  ;  and  Prasannamayi  Dasi  y. 
Kadambini  Dasi,  3  B.  L.  R.  O.  0.  J.  85. 

(6)  Coleb.  in  2  Str.  H.  L.  91.    See  above,  pp.  103,  248. 
•  (c)  Ldkshmana  Rdu  v.  Lakshmi  Anrndl,  I.  L.  R.  4  Mad.  160,  164. 
[d)  Jadomoney  Dabee  v.  Sarodaprosunno    Mookerjee,  I  Bouln.  120 ; 
Bajkrutio  Boy  v.  Kishoree  Mohun,  3  C.  W.  K.  U,  in  which  many 
earlier  cases  are  referred  to. 
158  B 
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Sudder  Dewanny  Adawlnt^  that^  until  tbe  adoption  was 
made,  no  action  would  lie,  and  that  the  expression  of  any 
opinion  as  to  the  authenticity  of  the  deed  was  in  the  present 
action  uncalled  for.  (a) 

The  possession  of  a  widow  (who  has  authority  to  adopt) 
previous  to  the  adoption  is  not  that  of  a  trustee  for  the  son 
to  be  adopted,  so  as  to  prevent  limitation  (6)  from  operat- 
ing. A  widow  in  Bengal  adopted  a  boy  under  a  power  from 
her  deceased  husband  in  the  course  of  a  suit  by  her  against 
his  unseparated  brother.  This  was  held  competent  to  her, 
and  also  the  continuance  of  the  suit  in  her  own  name,  as 
that  had  not  been  objected  to,  and  she  might  take  the 
estate  as  trustee  for  her  son.  (c) 

A  widow  does  not  incur  a  penalty  of  absolute  forfeiture 
by  an  attempt  at  a  false  adoption  of  a  son.  {d) 

If  a  widow  succeeds  to  her  adopted  son,  and  then  adopts 
again,  her  intermediate  alienation  is  not  affected  by  such 
adoption,  (e) 

3.- SUITS  TO  ESTABLISH  ADOPTION. 
A  party  claiming  in  Bengal  as  a  son  adopted  by  a  widow 
must  establish  by  evidence — (1)   authority  given  by  the 
husband  to  adopt ;  (2)  his  actual  adoption  by  the  widow  as  her 
husband^s  son.  (/) 

(a)  Musst,  Sahudra  Chowdhryn  y.  Goluknath  Clioiodreo  ei  al  7  C 
S.  D.  A.  R.  143. 

(6)  Qohin  CJuindra  v.  Anand  Mohan,  2  B.  L.  R.  A.  C.  J.  313.  See 
above,  pp.  94,  95. 

(c)  Dhurm  Das  Pandey  v.  Musst,  Shama  Soondri  Debiah,  6  C.  W. 
R.  43,  Pr.  Co. 

(d)  Komul  Monee  Dossee  v.  Alhadmonee  Dassest  1  C.  W.  R.  256. 

(e)  Gohindo  Nath  Roy  v.  Bam  Kanay  Okowdhry,  24  C.  W.  R.  133 
See  above,  p.  367. 

(/)  Chowdhy  Pudum  Singh  v.  Koer  Oodey  Singh,  12  C.  W.  B.  P. 
C.  1;  S.  C.  2B.  L.  R.P.C.  101. 
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A  plaintiflf  who  desires^  as  an  adopted  son^  to  recover 
property,  must  sue  for  it,  not  for  a  mere  declaration  of  his 
status  as  adopted  son.  (a) 

A  vatandar  in  possession  of  vatan  property  may,  as  such, 
sae  for  a  declaration  of  his  adoption}  preliminary  to  his  ap- 
plication to  the  Collector  for  recognition  of  his  right  to 
officiate  as  a  vatandar  (under  Bom.  Act  III.  of  1874).  {b) 

An  adopted  son,  who  is  afterwards  discarded,  may  main- 
tain a  suit  to  establish  his  rights.  According  to  the  Hindd 
law  the  suit  may  be  brought  on  his  behalf  by  any  kinsman 
or  friend,  (c)  This  would  now  be  subject  to  the  provi- 
sions of  the  Code  of  Civil  Procedure  (Act  XIV.  of  1882,  Sees. 
440  ss)  and  to  the  ruling  of  the  Judicial  Committee  in 
Door^a  Persad's  case,  (d) 

On  an  estate  descendit^g  to  an  adopted  son,  and  from  him 
to  his  widow,  a  further  power  to  adopt  given  by  the  adoptive 
father  to  his  widow  becomes  incapable  of  execution,  (e)  An 
adoption  under  it  is  void.  It  does  not  give  to  the  adopted 
a  right  ripening  into  that  of  a  duly  adopted  son  when  the 
elder  widow  succeeds  to  the  property.  (/) 

Where  a  widow  adopts  under  authority  of  her  husband,  the 
authority  must  be   strictly  proved,  {g)     If  the  husband's 

(a)  Ramchandra  Narayan  v.  Krishnaji Moreshwar,  Bom.  H.  C.  P.  J. 
1881,  p.  288. 

{b)  Ramchandra  y.  Badhabai,  Bom.  H.  C.  P.  J.  1880,  p.  160. 

(c)  2  Str.  H.  L.  79. 

id)  Above,  p.  766. 

(e)  Pudma  Coomari  Debt  r.  Tlie  Court  of  Wards,  L.  R.  8  I.  A.  229. 
See  above,  Sec.  VII.  I.  2  B.,  and  pp.  974,  982. 

(/)  See  above,  Sec.  VII.  I.  2  B.  "  Relation  shall  never  make  an  act 
good  which  was  void  for  defect  of  power. "  Vin.  Abrt.  Tit.  Relation 
(H)  4 ;  Butler  and  Baker's  case,  3  Rep.  29  a.  See  too  Hawkins  v.  Kemp, 
3  Ea.  410. 

(g)  Chowdhnj  Pudiim  Singh  v.  Koer  Oodey  Singh,  12  C  W.  R.  P. 
C.  1 ;  2  B.  L.  R.  101  P.  C.  ;  12  M.  I.  A.  350. 
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authority  to  adopt  is  verbal^  it  must  be  proved  by  witnesses; 
the  widow's  testimony  alone  being  insufficient,  (a) 

If  the  husband's  authority  is  in  writings  and  his  hand- 
writing is  proved^  the  signature  of  witnesses  is  unnecessary. 
Otherwise  it  must  be  proved  by  witnesses.  (6) 

In  a  case  of  inconsistent  evidence  as  to  the  fact  of  adop- 
tion^ the  non-designation  of  the  adopted  in  a  public  document 
as  son  of  the  adoptive  father  decided  the  Court  against  the 
alleged  adoption,  (c) 

In  Oangava  v.  Rangangavda,  (d)  the  following  facts  were 
held  inconsistent  with  an  alleged  adoption  : — 

(1)  The  adoptive  mother's  name  continued  in  Government 
records  for  lands  belonging  to  her  husband,  after  the  alleged 
adoption.  (2)  The  adopted  acted  as  deputy  under  the 
adoptive  mother.  (3)  The  adoptee  assumed  his  natural 
father's  name  after  the  date  of  his  alleged  adoption,  (e) 

A  presumption  arises  against  the  genuineness  of  a  deed  of 
permission  to  adopt  from  its  not  being  acted  on  for  17  years 
after  the  husband's  death.  (/) 

The  omission  of  the  usual  intimations  and  ceremonies  is  a 
ground  for  strong  suspicion  as  to  the  genuineness  of  an  alleged 
adoption,  (g) 

The  registration  of  deeds  giving  power  to  the  *  widow  to 
adopt  was  recommended.    When  such  a  deed  is  not  registered, 

(a)  Musst.  Tara  Munee  Dibia  v.  Dev  Narayun  Bai  et  al,  3  C.  S.  D, 
A.  R.  387  ;  By  Sevagamy  Nachiar  v.  Heraniah  Ourbah,  1  Mad.  Dec. 
101 ;  2  Macn.  H.  L.  183. 

(b)  Ry,  Sevagamy  Nachiar  v.  Heraniah  Gurbah,  1  Mad.  S.  D.  A. 
Dec.  101. 

(c)  Mus8t.  Sabitree  Daeev.SaturQhunSutpuUee,2C.S.'D,k.K.2l 

(d)  Bom.  H.  0.  P.  J.  1881,  p.  248. 

(e)  See  above,  p.  1209. 

(/)  Chundermonee  Debia  Chowdhooraijn  x .  MunmoheefieeDebia,  8M. 
I.  A.  477. 
{g)  Sootrugun  Sutputfy  v.  Sabitra  Daee,  2  Knapp,  287. 
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the  weight  of  evidence  for  or  against  an  alleged  adoption  has 
to  be  compared,  (a)  In  the  particular  case  it  removed 
soBpicion. 

In  the  absence  of  strong  documentary  evidence  for  an 
alleged  adoption,  the  Privy  Council  preferred  the  judg- 
ment of  the  lower  Appellate  Court  to  that  of  the  High  Court, 
as  it  had  a  better  opportunity  of  testing  the  probabilities  of 
the  case.  (5) 

Evidence  is  not  necessary  of  the  execution  of  a  permission 
to  adopt  according  to  the  exactness  required  in  l^e  case  of 
a  will,  (c) 

When  the  Court  is  satisfied  of  the  power  comparatively 
slight  evidence  of  the  ceremonies  will  suffice,  (d) 

The  identity  of  a  deed  of  permission  to  adopt  was  held 
sufficiently  established  by  a  reference  to  it  in  a  subsequent 
proved  deed,  (e) 

The  probabilities  are  in  favour  of  an  alleged  adoption, 
where  the  document  authorizing  the  widow  to  adopt  beai-s 
the  genaine  signature  of  the  deceased  husband,  and  the  next 
heir  who  disputes  the  document  is  shown  to  be  on  bad 
terms  with  the  deceased.  ( / ) 

In  some  cases  upon  a  disputed  question  of  adoption,  though 
the  Courts  in  India  held  the  evidence  not  sufficient  to  prove 

(a)  Chundetfiath  Roy  v.  Kooar  Gobindnath  ;  The  Collector  of  Moor- 
shedahad  v.  Ry  Shibessuree  Dabea,  11  B.  L.  R.  86. 

(b)  Nilmadhub  Das  v.  Bis^mmbhar  Das,  12  C.  W.  R.  P.  C.  29  ;  S. 
C.  3  B.  L.  R.  P.  C.  27  ;  S.  C.  lU  M.  I.  A.  86. 

(c)  See  above,  pp.  961,  964. 

(d)  Mohendrolal  v.  Rookiney  Dabey,  Coryt.  R.  42. 

(e)  Kishen  Skuiiker  DiUt  v.  Molia  Mya  Dossee,  C.  W.  U.  Sp.  No. 
210. 

\f)  Sri  Virada  Praiapa  Raghunada  v.  Sii  Brozo  Kishoro  Paiia  Deo 
25  C.  W.  R.  P.  C.  291  ;  S.  0. 1.  L.  R.  1  Mad.  69  ;  S.  C.  7  M.  H.  C, 
B.  301. 
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the  adoption,  the  Privy  Coancil  has  reversed  the  decision 
and  decreed  in  favour  of  the  adoption,  (a)  Thus  the  Privy 
Council  decided  in  favour  of  adoption,  upon  a  conflict  of 
evidence  as  to  whether  it  took  place  during  pollution  or 
not.  (6) 

A  bequest  to  two  persons  as  adopted  sons  was  held  to  &il 
through  the  simultaneous  double  adoption  being  void,  (c) 

Where  the  plaintiff  claims  the  full  rights  arising  under 
an  ordinary  adoption,  a  different  form  of  adoption  (i,e,j 
dvydmushyayana)  cannot  be  set  up.  {d) 

Persons  claiming  as  adopted  sons  of  a  widow  must  prove 
their  own  adoption,  and  that  the  widow  had  possession  in  ber 
own  right ;  (o)  so  too  where  plaintiff  sues  as  adopted  son  of 
the  owner  himself;  (/)but  the  plaintiff  need  not  in  the  former 
case  prove  how  the  widow  came  into  possession,  {g)  A  suit 
to  establish  adoption  independently  of  any  claim  to  property 
can  be  maintained  upon  an  institution  fee  of  rupees  ten, 
provided  the  plaintiff  shows  distinctly  that  he  has  a  cause  of 
action  and  a  right  to  consequential  relief,  {h) 


(a)  Huradhun  Mookurjia  Y,Mut1iooranathMoo]curjia,4.  M.I.  A.  414; 
S.  C.  7  0.  W.  R.  P.  C.  71  ;  Bungama  v.  Atchama  et  al,  4  M.  I. 
A.  I;  S.  C.  7  C.  W.  R.  P.  C.  r>7. 

{b)  Ramalinga  Pillay  v.  Sadasiva  Pillay,  9  M.  I.  A.  506;  S.  C.  1 
C.  W.  R.  25  P.  0. 

(c)  Siddesory  Dosseey.  Durgachurn  Sett,  Bourke,  360.  Above,  p.  981. 

[d)  Musst.  Edul  Koommr  v.  Koonwar  Dabee  Singh,  5  Dec.  N.  W.  P. 
341. 

{e)  Chuttuvdhareo,  Lall  v.  Maast.  Parhutty  Kowar,  12  C.  W,  R.   120. 

(/)  Bhairabnaih  Sye  v.  Maheschandra,  4  13.  L.  R.  A.C.J.  162; 
hhur  Pamlay  v.  Mussf,  Bmkeela  Koommr,  B.  S.  D.  A.  R.  for  1858, 
p.  471. 

[g)  Chulturdharee  Lall  t,  Musst.  ParhxUty  Kowar,  12  C  W.  R.  12Q. 

(/i)  Baji  Balvant  v.  Raghunath  Vitlial,  Bom.  H.  C.  P.  J.  for  1876, 
p.  142. 


Digitized 


by  Google 


BK.  Ill,  8.  Tin, 4.]  TO  SET  ASIDE  ADOPTION.  1 223 

A  certificate  cannot  be  refused  to  administer  an  adopted 
minor's  estate,  though  his  adoption  has  never  been  recog- 
nized, for  such  a  certificate  is  necessary  to  clothe  any 
administrator  with  authority  to  sue  for  such  recognition 
of  the  adoption  of  the  minor,  (a) 

A  certificate  of  guardianship  under  Act  XL.  of  1858  will  not 
entitle  a  minor  or  his  guardian,  until  the  adoption  is  proved, 
to  interfere  with  the  possession  of  the  estate  by  the  widow 
of  the  deceased  who  denies  the  adoption,  (b) 


4.— SUITS  TO  SET  ASIDE  ADOPTION. 

The  Legislature  has  by  Acts  VII.  of  1870  and  IX.  of  1871 
and  XV.  of  1877  recognized  the  right  to  bring  a  suit  to 
set  aside  an  adoption  independently  of  any  claim  to 
property,  (c) 

The  onus  probandi  lies  on  the  adopted  son,  though  defend- 
ant, to  prove  the  validity  of  the  adoption,  and  not  on  the 
plaintifi*  suing  as  heir  to  prove  its  invalidity,  even  though 
he  alleges  fraud,  and  adduces  no  evidence  in  support  of  it.  (d) 

The  presence  of  a  brother  of  the  adoptive  father  at  an 
adoption  and  his  associating  the  adopted  son  as  such  with 
him  in  a  suit  prevents  his  sons  from  afterwards  denying  the 
adoption,  (e) 

(a)  Chintamm  v.  Sitaram,  Bom.  H.  C.  P.  J.  1879,  p.  566. 

(6)  Panch  Cowree  Mundul  v.  Bhugobutty  Do88la,6G.  W.  R.  Misc.  47. 

(c)  Kalova  v.  Padapa,  I.  L.  R.  1  Bom.  248,  per  Westropp,  C.  J.  In 
the  same  case  the  points  for  consideration  on  a  question  of  adverse 
possession  by  a  widow,  and  on  one  of  the  ralidity  of  an  adoption,  are 
set  forth  with  a  reference  on  the  latter  point  to  earlier  cases. 

(d)  Tarini  Charan  v.  Saroda  Sundari  Dasi,  3  B.  L.  R.  A.  0.  J.  145  ; 
S.  C.  11  C.  W.  R.  468  ;  Roopmonjooree  v.  Ramlall  Sircav,  1  C.  W. 
R.  145  ;  Knpa  Moyee  Debia  v.  Goluck  Ohuyider  Roy,  4  C.  W.  R.  78  ; 
Bissessur  ChuckerbtUty  v.  Ram  Joy  Mojoomdar,  2  C.  W.  R.  326.  Sec 
above.  Sec.  VI.  A.  5. 

(e)  Nidhoomoni  Debya  v.  Saroda  Pershad  Mookerjee,  L.  R.  3  I.  A.  at 
pp.  253, 256 ;  Chintu  v.  Dhayidu,  11  Bom.  H.  C  R.  192.  The  principle 
of  estoppel  was  followed  in  the  similar  case,  Sadaahiv  v.  Han\  ib.  190. 
8e€  above,  Sec.  VI.  A.  5. 
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The  following  gronuds  have  been  held  insufficient  for 
setting  aside  an  adoption^  once  effected  : — 

(1)  Its  not  haying  taken  place  at  the  usual  residence  of 
parties  (a) ;  (2)  Its  having  taken  place  long  after  the  death 
of  adoptive  father  (b) ;  (3)  Want  of  permission  from  Govern- 
ment (c) ;  (4)  Tonsure  having  been  performed  in  the  family 
of  birth  after  gift  and  acceptance  but  before  fire  sacrifice  (d)  j 
(5)  Existence  of  a  nearer  relation  than  adoptee  available  for 
adoption  (e)  ;  (6)  Want  of  presence  of  the  mother  (natural 
or  adoptive),  of  burnt  offerings,  or  of  drinking  saffron  water 
by  other  than  adoptive  father,  amongst  Sftdras.  (/) 

A  has  two  sons  B  and  C.  B  marries  D  and  dies  before 
A .  C  dies  unmarried  after  A.  B,  as  widow  of  A,,  relinquishes 
her  rights  in  favor  of  D  and  her  adopted  son  F.  This  being 
sufficiently  proved,  E  cannot  question  Fs  adoption,  (g) 

A  stranger  having  no  interest  in  the  matter  has  no  right, 
even  with  the  consent  of  the  presumptive  reversionary  heirs, 
to  sue  for  a  declaration  that  an  adoption  made  by  a  widow 
is  invalid,  (h) 

Although  a  suit,  to  contest  an  adoption,  made  by  a  Hindft 
widow  of  a  son  to  her  deceased  husband,  may  be  brought 
by  a  contingent  reversionary  heir,  yet  it  is  not  the  law  that 
any  one  who  may  have  a  possibility  of  succeeding  to  the 

(a)  Bkaiker  Buchajee  v.  Narro  Eagoonatlh  Bom.  Sel.  R.  24. 

(6)  16. 

(c)  lb. 

{d)  Muset,  DuUabh  De  v.  Manu  Bibi,  5  C.  S.  D.  A.  R.  50. 

(e)  Oocoolanund  Dose  v.  Wooma  Daee,  15  B.  L.  R.  405 ;  S.  C.  2S  C 
W.  R.  340 ;  Si-ee  Brijbhookunjee  Maharaj  v.  Sree  GokoolooUaojee  Ma- 
haraj,  1  Borr.  181,  202  (2nd  Edn.). 

(/)  Alvar  AmmdL  v.  Ramasawmy  Naiken^  2  M.  S.  D.  A.  R.  for  1867; 
Sootrugm  Sutputty  v.  Sabitra  Dye,  2  Knapp  287 ;  S.  C.  5  C.  W.  B- 
P.  C.  109. 

ig)  MussL  Ladoo  v.  Mutti.  Oodey  Kotoree,  N.  W.  P.  S.  D.  E.  Pt.  E 
1864,  p.  365. 

(h)  Brojo  Kiahoree  Baseee  v.  Sremaili  Bote,  9  C.  W.  R.  463;  S.C 
8  0.  W.  R.  241. 
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estate  of  inheritance  held  by  the  widow  for  her  life  is  com- 
petent to  bring  snch  a  suit.  The  right  to  sue  mast  be 
limited.  As  a  general  rule^  the  suit  must  be  brought  by  the 
presumptive  reversionary  heir^  that  is  to  say^  by  the  person 
who  would  succeed  to  the  estate  if  the  widow  were  to  die 
at  the  time  of  the  suit.  But  it  may  be  brought  by  a  more 
distant  heifi  if  those  nearer  in  the  line  of  succession  are  in 
collusion  with  the  widow^  or  have  precluded  themselves 
from  interfering. 

If  the  nearest  heir  had  refused^  without  sufficient  cause, 
4io  institute  proceedings^  or  if  he  had  precluded  himself  by 
his  own  act  or  conduct  from  suing,  or  had  colluded  with  the 
widow,  or  had  concurred  in  the  act  alleged  to  be  wrongful, 
the  next  presumable  heir  would  be,  in  respect  of  his  in- 
terest, competent  to  sue.  In  such  a  case,  upon  a  plaint 
stating  the  circumstances  under  which  the  more  distant  heir 
claimed  to  sue,  a  Court  would  exercise  a  judicial  discretion 
in  determining  whether  he  was  or  was  not  competent,  in 
that  respect,  to  sue,  and  whether  it  was  requisite  or 
not,  that  any  nearer  heir  should  be  made  a  party  to 
the  suit. 

In  a  suit  to  have  an  alleged  adoption  set  aside,  the  plain-^ 
tiff,  a  minor,  through  his  guardian,  claimed  to  sue,  on  the 
strength  of  being  the  adopted  son  of  (the  husband  of)  a 
daughter  of  a  brother  of  the  father  of  the  deceased,  under 
whose  authority  the  adoption  was  alleged  to  have  been  made 
by  the  widow,  the  defendant.  The  Judicial  Committee 
without  deciding  that  as  an  adopted  son  this  minor  had  the 
same  rights  as  a  natural-bom  son,  and  without  deciding 
that  he  would  have  been  entitled,  in  default  of  nearer  relations, 
to  succeed  to  the  estate  of  inheritance,  after  the  death  of  the 
widow,  pointed  out,  that  he  could  only  have  succeeded  as  a 
distant  bandhu,  (a)  and  that  he  had  not  a  vested,  but  at  most 
«  contingent,  interest.  Their  Lordships  held,  that  there  being, 
in  fact,  heirs  nearer  in  the  line  of  succession  than  this  minor, 

(a)  See  above,  pp.  489,  498. 
154  H 
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the  grounds  of  his  competence  to  sue  in  respect  of  his  inter- 
est, assuming  that  interest  to  exist,  should  have  been  made 
out  in  the  manner  above  indicated,  (a)  The  conclusions  in 
the  suit  referred  to  were,  that  a  suit  to  set  aside  an  adoption 
by  a  widow  may  be  brought — (1)  by  a  presumptive 
reversionary  heir ;  (2)  by  an  heir  a  little  more  distant,  in  case 
the  former  act  in  collusion  with  the  widow ;  possibly  (3)  by 
an  adopted  son  of  a  deceased  brother's  daughter's  son,  u 
a  bandhu.  (6) 

An  obscure  association  of  a  boy  as  adopted  son  of  a 
deceased  person,  in  a  suit  brought  by  his  widows  to  recover 
the  husband's  share  in  joint  property,  was  held  not*  con- 
clusive of  the  boy's  adoption.  A  reversioner  was  allowed  to 
prove  its  not  having  taken  place,  (c) 

In  a  suit  on  a  ground  of  existing  right  of  inheritance  and 
for  possession  and  mesne  profits  in  which  the  claims  to  relief 
are  abandoned,  the  Court  will  not  allow  a  change  of  claim 
and  declare  an  adoption  invalid,  (d) 

Apower  to  adopt  imposed  the  condition  of  the  consent  of  the 
husband's  mother.  A  suit  was  brought  against  the  adopted 
son,  but  the  objection  of  non-fulfilment  of  the  condition 
precedent  of  consent  was  not  raised  until  the  case  was  taken 
in  appeal  to  the  Privy  Council.   It  was  held  then  too  late,  (e) 

Ignorantia  legie  non  excusat,  it  was  said,  is  a  maxim 
applicable  to  the  HindA  law  of  adoption.  (/)     There  may 

(a)  Rani  Anand  Kunwar  etal  v.  The  Court  of  Wardi,  I.  L.  R  6 
Calc.  P.  C.  764.    See  above,  p.  498. 

(b)  lb. 

(c)  B.  Sheo  Manog  Singh  v.B.  Bam  Prakag  Singh,  5  C.S.D.A.B.  145. 

(d)  Ry  Rajessuree  Koonwar  v.  Maharanee  Indwrjeet  Koonwar,  6  C. 
W.  E.  1. 

(e)  Bajendronaih  Holdar  v.  Jagendronath  Banerjee,  14  M.  I.  A.  67 ; 
BO  also  Muset.  Mulhh  v.  Purmanund,  4  Dec.  N.  W.  P.  201. 

(/ )  Radhakisien  v.  Sreekissen,  1  C.  W.  R.  62.  Ignorance  of  the 
law  does  not  relieve  from  a  liability,  but  it  operates  no  farther. 
See  per  Blackbnm,  J.,  in  Reg.  v.  Mayor  of  Tewkesbttry,  L.  R.  3  Q.  B. 
pp.  629,  635.    See  also  per  Lord  Westbury  in  Cooper  v.  Phibbe,  L.  B. 
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however  be  an  excusable  ignorance  as  when  the  Judicial 
Committee  said  : — "  The  concurrence  of  the  widow, 
and  the  various  acts  of  acquiescence  attributed  to  her, 
would  be  important  if  they  were  brought  to  bear  upon  a 
question  which  depended  upon  the  preponderance  of  evi- 
dence ;  but  if  the  facts  are  once  ascertained,  presumptions 
arising  from  conduct  cannot  establish  a  right  which  the 
facts  themselves  disprove.  The  appellant  is  a  Hindu 
female.  So  long  as  she  is  acting  without  the  guidance  of  a 
disinterested  adviser  her  acquiescence  in  an  alleged  adoption 
or  will  ought  not  to  prejudice  her.  In  such  a  case  as  the 
present  it  was  hardly  to  be  expected  that  she  would  be 
capable  of  distinguishing  between  an  adoption  in  fact,  and 
a  legal  adoption,  or  between  a  will  in  fact,  and  a  valid  will. 
The  acts  attributed  to  her  are  really  no  confirmation  of 
the  respondent's  case,  as  every  one  of  them  upon  which 
reliance  is  placed  might  equally  have  been  done  with  respect 
to  a  legal  or  an  avoidable  adoption."  (a) 

An  acquiescence  arising  from  ignorance  is  not  binding, 
though  the  ignorance  is  of  the  law  applicable  to  the  particu- 
lar case.  (6)  So  too  consent  given  by  the  first  adopted  son  to 
an  arrangement  of  his  father  under  which  the  second  adopted 
son  was  allotted  certain  property  would  not,  it  was  ruled,  bo 
binding  on  the  first  adopted  son,  if  he  gave  the  consent  in 
ignorance  of  his  right,  or  if  the  father  departed  from  the 
arrangement  to  the  complete  disinherison  of  the  first  son 
himself,  (c) 

An  assent  obtained  by  a  widow  on  a  representation  of  an 
authority  from  her  husband   will   not   avail  as   against  the 

2  E.and  I.  A.  at  p.  170.    Jagann&bha  in  Coleb.   Dig.  Bk.  II.   Chap. 

IV.  T.  54,  aud  the  judgment  of  the  Judicial  Committee  in  Periasami 

V.  Pe^-iasami,  L.  R.  6  I.  A.  61,  76. 

(a)  Tayammaul  v.  Sashachalla  Naiker,  10  M.  I.  A.  429. 

(6)  See  Rangamma  v.  Atchamma,  4  M.  I.  A.  1.  ;  Beauchamp  v.  Wiyin, 
L.  R.  6  E.  and  I.  A.  223  ;  Thomson  v.  Eastwood,  L.  R.  2  A.  C.  215, 
and  per  Sir  G.  Jessel,  M.  R.  in  Lacey  v.  HiU,  L.  R.  4  Ch.  D.  at.  p.  646. 

(c)  Sadanund  Mohapattur  v.  Bonomallee,  Marshall,  317. 
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sapinda  heirs.     The  assent^  too,  being  moved  by  self-inter- 
est, was  held  insufficient,   (a) 


5.— SUITS  IN  WHICH  ADOPTION  IS  AN  INCIDENTAL 
QUESTION. 

An  adoption  de  facto  must  be  supposed  to  be  valid  until 
set  aside,  (b)  An  objection  that  an  adoptee  was  the  eldest 
son  of  his  natural  father  was  rejected  in  special  appeal, 
because  though  raised  it  was  not  pressed  in  the  lower  Courts, 
nor  taken  specially  in  the  petition  of  special  appeal,  (c) 

A  case  in  which  a  conveyance  was  absolute,  unless  the 
grantor  should  adopt  a  son,  but  in  that  case  to  be  subject  to 
redemption,  was  held  a  sale  subject  to  conversion  into  a 
mortgage  during  the  vendor^s  life,  but  to  become  irredeemable 
on  his  death,  {d) 

A  widow  may  resist  an  ejectment  brought  by  a  person 
whom  she  has  recognized  as  adopted  son  on  the  ground  of 
the  invalidity  of  the  adoption,  though  her  acknowledgment 
has  been  acted  on  by  the  authorities,  (e) 

A  plaintiff  sued  as  widow  of  an  adopted  son  for  property 
of  the  adoptive  father,  and  also  on  the  ground  of  devise  to 
the  son.  The  adoption  was  held  invalid  according  to  HindA 
law,  yet  the  High  Court  held  that  as  the  language  of  the 
testator  sufficiently  indicated  the  person  who  was  to  be  the 
object  of  his  bounty,  that  person  was  entitled  to  the  property, 
although  the  testator  conceived  him  to  possess  a  charac- 
ter, -which,  in  point  of  law,  could  not  be  sustained.  (/)  In* 
similar  case  it  was  held  by  the  Judicial  Committee  that 

(a)  Karimabdki  v.  Gopala,  I.  L.  R.  7  I.  A.  173, 177.  Savigny  denies 
the  generally  nullifying  effect  of  error.  See  his  System,  Vol.  3,  App. 
VIII.  and  in  the  same  sense  Coleb.  Bk.  II.  Ch.  IV.  T.  54  Comm. 

(6)  Nunkoo  Singh  v.  Purm  Dhun  Singh,  12  C.  W.  B.  356. 

(c)  Joy  Tara  Dossee  v.  Roy  Chundei-  Ghose,  1  C.  W.  R.  136.  See 
above,  Sub-Sec.  4. 

(d)  Subhdbhat  v.  Vdsudevbhat,  I.  L.  R.  2  Bom.  113. 

(e)  Thakoor  Oomrao  Singh  v.  Thakooranee  Mahtab  Koowwar,  2  Agra 
Rep.  103.    See  above,  Snb.-Sec.  4,  p.  1227. 

(/)  Jivanee  Bhayee  v.  Jivu  Bhaype,  2  M.  H.  C.  R.  462. 
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according  to  the  true  construction  of  the  testator^s  will  there 
was  a  gift  of  property  to  a  designated  person^  indepen- 
dently of  the  performance  of  ceremonies,  (a) 

6.— SUITS  AND  PROCEEDINGS  CONSEQUENT 
ON  ADOPTION. 

In  granting  a  certificate  under  Act  XXVII.  of  1860  to  an 
adopted  son,  a  nephew  of  the  deceased^  the  Judge  ought  to 
look  into  the  fitness  as  well  as  the  propinquity  of  the  adop- 
tee, (b) 

Affcer  adoption,  the  father  had  a  son  bom  to  him.  In 
a  partition  he  gave  the  adopted  boy  a  larger  share  than 
he  was  by  law  entitled  to  receive.  The  father  then  miirried 
a  second  wife,  and  had  by  her  several  children.  These,  it 
was  held,  could  not  contest  the  above  disposition  in  favour 
of  the  adoptee,  (c) 

Documents  of  the  like  tenor  were  executed  by  a  man  and 
his  adopted  son  by  which  the  property  of  the  former  was 
made  over  to  his  wife  for  life,  without  power  of  ahenation, 
and  a  succession  was  secured  to  the  adopted  son.  This  was 
construed  as  a  family  settlement,  giving  to  the  son  an  estate 
in  remainder,  not  as  giving  to  the  wife  as  a  widow  such  an 
estate  as  if  there  had  been  no  son.  (d) 

The  title  of  a  second  (invalidly)  adopted  son  could  not 
be  maintained,  it  was  held,  on  the  ground  of  acquiescence  by 
the  first,  as  this  had  proceeded  on  an  assertion  by  the 
father  of  the  second  son^s  right.  Whether  the  first  son's 
ratification  would  have  the  efiect  in  such  a  case  of  previous 
consent  was  thought  doubtful ;  but  at  any  rate  there  had 
not  been  the  knowledge  which  would  make  it  binding,  (e) 

(a)  Nidhoomoni  Dehya  v.  Saroda  Pershad,  L.  R.  3  I.  A.  263. 
(6)  Nunkoo  Singh  v.  Pwrm  Dhun  Singh,  12  C.  W.  R.  356. 

(c)  Yekeyamian  v.  Agniswarian  et  aZ,  4  M.  H.  C.  R.  307.  Bee  above* 
pp.  77,  702,  776. 

(d)  Mu.88t.  Bhagbuttee  Daee  v.  Chotvdrg  Bholanath  Thakoor,  L.  R.  2 
I.  A.  256. 

(e)  Rangamma  v.  Atchamma,  4  M.  I.  A.  1,  103.  On  the  doctrine  of 
Acquiescence  see  Beauchamp  v.  Winn,  LB.  6  E.  &  I.  App.  233.   On 
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The  first  adopted  son,  however,  was  allowed  to  retain  all  he 
could  claim  against  the  father's  disposition  only  on  condition 
of  giving  up  to  the  second  all  over  which  the  father  had 
unfettered  power. 

An  adoptee,  like  a  natural  bom  son,  cannot  plaim  to  have 
a  specific  share  declared  and  defined^  but  is  only  entitled  to  a 
decree  declaring  that  the  property  is  ancestral. (a)  A  suit  by 
the  son  of  a  first  adopted  son  having  been  brought  as  heir  of 
the  second  adopted  son,  the  plaintifi*  cannot  in  appeal  change 
his  ground  of  action^  treat  the  second  adopted  son  as  trespasser, 
and  seek  to  recover  property  as  belonging  to  his  ancestor.tft) 

A  son  adopted  pendente  lite,  to  be  bound  by  a  pending 
suit  anecting  his  adoptive  father's  ancestral  property^  must 
be  made  a  party  to  the  suit,  (c) 

A  representation  made  by  one  party  for  the  purpose  of 
influencing  the  conduct  of  the  other  party  (as  to  marriage, 
giving  in  adoption^  &c.),  and  acted  on  by  him  will  in  general 
be  sufficient  to  entitle  him  to  the  assistance  of  the  Goort 
for  the  purpose  of  realizing  such  representation,  (c?) 

After  the  death  of  an  adopted  son,  a  widow  alienated  part 
of  the  property  and  subsequently  adopted  again.  It  was  held 
that  the  second  adopted  son  took  subject  to  the  alienation,  (e) 

Election  see  per  James,  L.  J.,  in  Codringion  v.  Lindsay,  L.  R.  8  Ch. 
A.  pp.  578,  592. 

(a)  Heera  Singh  v.  Bwrzar  Singh,  1  Agra  H.  C.  R.  256.  He  cannot 
claim  definition  without  partition,  as  the  shares  may  vary  through 
births  and  deaths,  &c. 

{b)  Oopee  Loll  v.  Musst,  Ohandraolee  Buhoojee,  11  B.  L.  R.  P.  C 
391;  S.  C.19  0.  W.  R.  P.  C.  12.  The  adoption  hereof  the  second  son 
was  invalid  according  to  Hindd  law,  as  the  first  had  left  a  son-  See 
above,  p.  944. 

(c)  Rambkat  v.  Lakshman  Chintdman  Maydla,  I.  L.  R.  6  Bom.  A. 
C.  J.  p.  630. 

{d)  Bhala  Nahana  v.  Parbhu  Hari,  I.  L.  R.  2  Bom.  67. 

(e)  Gohindo  Nath  Boy  v.  Ram  Kanay  Chowdhry,  24  C.  W.  R.  183. 
Reference  is  made  to  Bhoobun  Moyee^s  case,  10  M.  I.  A.  165;  see 
Sreemutty  Deeno  Moyee  Dossee  v.  Doorga  Pershad  Mitter,  3  C.  W.  R. 
6  Misc.  R.    Above,  p.  307. 
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A  widow  redeems  a  iportgage  of  her  hnsband  and  sells 
the  property  at  a  profit.  She  then  adopts  a  boy;  and  in  the 
deed  of  adoption  agrees  to  let  the  boy  have  the  property 
"  when  released."  The  purchaser  is  said  to  have  attested  the 
deed  of  adoption.  It  was  held  that  the  attestation  does  not 
bind  the  purchaser  either  as  to  an  agreement  of  resale  or  as 
to  the  price  for  which  the  property  was  to  be  sold,  (a) 

When  a  widow  applies  under  Act  XL.  of  1858  for  a  certi- 
ficate in  respect  of  an  estate  alleged  to  belong  to  an  adopted 
son,  the  questions  for  inquiry  are  :  (1)  minority  of  the  boy; 
(2)  fitness  of  the  petitioner  for  management,  (b)  A  certifi- 
cate under  Act  XL.  of  1858  is  rightly  given  to  the  guardian, 
where  there  is  no  doubt  of  the  fact  of  adoption,  the  oBjector, 
who  does  not  claim  to  be  the  guardian,  having  no  locus 
standi,  (c)  A  certificate  of  guardianship  was  refused  when 
the  validity  of  the  adoption  was  disputed,  (d) 

An  adoptive  mother,  as  next  heir,  was  held  entitled  to 
the  management  of  a  lunatic's  estate  in  preference  to  a 
uterine  brother,  (e) 

A  lady  who  has  adopted  a  son  may,  as  his  guardian,  be 
served  with  an  order  of  foreclosure  under  the  Bengal  law.  (/) 

"In  a  Nuggur  Panchaet  case  ...  in  which  both  parties 
and  Panch  were  Br&hmans  and  Kulkamis,  the  widow  of  an 
adoptee  obtained  a  decree  for  the  possession  of  a  vatan 
given  to  him  by  tho  adopter  (by  the  deed  of  adoption),  in 
opposition  to  a  claim  set  up  by  the  nephew  of  the  latter 
according  to  blood.''  (g) 

(a)  Banibhat  v.  Ramchandra,  Bom.  H.  C.  P.  J.  1879,  p.  426. 
{b)  Brohmo  Moyee  v.  Chettur  Monee,  8  C  W.  R.  25. 
(c)  Kisto  Kishore  Boy  v.  Isaur  Chunder  Roy,  15  C.  W.  R.  166. 
{d)  Above,  pp.  1021—22. 

(e)  Huree  Kishore  Bhya  v.  Nullita  Soonduree  Ooopta,  18  C.  W.  B. 
340. 

if)  Ras  Muni  Dibtah  v.  Pran  Kiehen  Das,  4  M.  I.  A.  392.    Sea 
now  above,  p.  674. 
is)  Steele,  L.  C  p.  188. 
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A  widow  has  not  reallj  such  an  interest  in  the  appeal  or 
sach  a  locys  standi  as  entitles  her  to  insist  that  an  appeal 
should  go  on^  thoagh  the  minor  party,  her  adopted  son,  in 
whose  name  the  sait  was  brought,  after  coming  of  s^ge,  wish- 
es to  withdraw  from  it.  (a) 

A  widow,  claiming  under  the  will  of  her  husband,  is  the 
proper  person  to  obtain  a  certificate  under  Act  XXVII.  of 
1860,  notwithstanding  the  objection  of  a  person  alleged  to 
be  the  adopted  son  of  deceased,  (b) 

A,  alleging  himself  to  be  an  adopted  son,  opposed  the 
application  for  the  grant  of  certificate  under  Act  XXVII. 
of  1860  to  JB,  who,  irrespective  of  the  alleged  adoption, 
would  be  the  legal  lineal  heir  of  the  deceased ;  the  Court 
before  which  the  application  was  made  refused  to  grant  the 
certificate  on  the  ground  that  sufficient  prima  facie  evidence 
existed  establishing  the  validity  of  the  adoption.  On  appeal 
it  was  held  that  the  Appellate  Court,  concurring  with  the 
opinion  expressed  by  the  Court  of  first  instance  in  respect 
of  the  factum  of  the  adoption,  would  not  be  justified  in  setting 
aside  the  decision  on  the  ground  that  such  Court  was  wrong 
in  entering  into  and  deciding  the  question  as  to  the  validity 
of  the  adoption.  It  was  laid  down  that  on  an  application  for 
the  grant  of  certificate  under  Act  XXVII.  of  1860,  opposed 
by  a  party  alleging  a  preferential  title  to  it,  the  Courts  should 
adjudicate  the  question  of  title  with  a  view  to  determine 
which  party  has  the  preferential  right  to  the  certificate,  {e) 

(a)  By  Bistoopria  Puimadaye  t.  Nund  Dhidlt  13  M.  I.  A.  602. 

{b)  Bissumhhur  Shaha  v.  Sy  Phool  Mala,  21  C.  W.  R.  31 ;  t.  e.  anta 
he  establishes  his  adoption. 

(c)  Sheetanath  Mooherjee  v.  Fromothonath  Mookerjee,  1.  L.  B.5 
Calc.  803. 

Reference  was  made  to  Kali  Coamar  Chatter jee  v.  TaraProtwm$ 
Mooherjee,  5  Calc.  L.  R.  517  ;  Mueet.  Anundee  Kooer  v.  Baekoa  Soft 
20  C.  W.  B.  476  ;  In  re  Oodayckiim  Mitter,  I.  L.  B.  4  Gala  411; 
Koonj  Behary  Chowdhry  v.  Chcool  Chunder  Chowdhry,  I.  L.  R.  3  Calc 
616. 
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A  permission  to  adopt  during  the  life  of  the  son  cannot  have 
eS'ect  given  to  it.  (a) 

A  widow,  by  virtue  of  the  authority  given  by  her  hus- 
band's will,  adopted  a  son  and  afterwards  discarded  him 
for  misbehaviour.  The  boy,  on  attaining  maturity,  applied 
for  the  withdrawal  of  the  certificate  and  for  the  grant  of  one 
tobim.  The  validity  of  the  will,  it  was  said,  could  only  form 
the  subject-matter  of  a  regular  suit.  It  could  not  be  con- 
tested in  a  summary  proceeding,  (b) 

Where  a  will  gave  the  testator's  widow  permission  to 
adopt  and  made  provision  for  the  adopted  spn  entering  into 
possession  only  after  her  death,  providing  further  that  if 
the  adopted  son  died  unmarried  the  estate  should  pass  to 
the  testator's  nearest  sdfnnda  (jnydti,  it  was  held  that  thegift 
or  bequest  was,  according  to  the  doctrine  laid  down  in  the 
case  of  Tagore  v.  Tufjoj'e,  void  and  of  none  effect,  because 
the  nearest  sapinda  was  a  person  who  might  not  be  in  exist- 
ence at  the  death  of  the  testator,  and  one  who  could  not 
be  ascertained  at  that  time,   (c) 

"  The  Cfise  o{  B a ijaath  Sahai  v.  Desputty  Singh  {d)  was 
this.  A  HindA  testator  died,  leaving  B,  alleged  to  be  his 
adopted  son,  and  C,  who  would  be  his  heir  in  default  of 
adoption,  and  made  a  will  of  which  B  applied  for  probate, 
and  it  was  held  under  the  Succession  Act  and  Hindu  Wills 
Act  that  creditors  of  G  were  not  parties  having  any  interest 
in  the  estate  of  the  deceased,  and  were  therefore  not  entitled 
to  oppose  the  grant  of  probate.  Their  Lordships  think 
this  was  a  right  decision."  (e) 

(a)  See  above,  p.  9(J8. 

(b)  IssurChufuh^r  v.  Pooruna  BeehedfiCW.  R.  Misc.  IH.  It  would 
be  hard  to  find  any  authority  for  a  widow's  ''discarding"  a  son 
really  adopted.  She  is  dependent  on  him,  not  he  on  her.  See  above, 
pp.  1153,  1173. 

(c)  Ramgutfcf  Ackarje  v.  Kristo  Soonduree  Dehia,  20  0.  W.  R.  472. 
See  above,  p.  217. 

id)  L.  R.  2.  Calc.  208. 

ie)  Rajah   Nilmoni   Singh  Deo  Bakadoor  v.  Unianath   Mookcrjee,  L. 
R.  10  I.  A.  pp.  So,  8ti. 
155  u 


Digitized 


by  Google 


1234  SUITS   AND   PROCEEDINGS.        [bk.  hi.  s.  viu,  7 

7.— JUDGMENTS  AND  EVIDENCE  IN  PREVIOUS  CASES. 

A  decision  by  a  competent  Court  upon  a  question 
of  adoption  is  not  a  judgment  in  rem  or  binding  upon 
strangers^  nor  is  a  decree  in  such  a  case  admissible  as 
evidence  against  strangers,  (a)  nor  is  it  binding  on  any- 
reversionary  heir  not  a  party  to  the  suit,  nor  upon  an  adoptee 
in  a  suit  by  a  reversionary  not  a  party  to  the  former 
suit,  {b) 

The  plaintiff's  adoption,  it  was  said,  having  been  in  issue 
in  a  former  suit,  though  the  defendant  was  not  a  party  to  it, 
and  decided  in  the  plaintiff's  favour,  was  to  be  held  good 
against  the  defendant  until  he  got  proof  against  the 
adoption  (c)  or  could  prove  fraud  or  collusion,  (d)  But 
in  Padma  Coo  mar  I  Beheads  case  (e)  it  was  held  that 
a  former  judgment  against  the  validity  of  an  adoption  was 
not  res  judicata  when  the  parties  had  been  changed,  but 
that  the  decision  of  the  point  of  law  on  which  the  judgment 
had  turned  was  binding  as  a  precedent  A  suit  to  set  aside 
the  adoption  of  the  defendant,  in  which  the  adoptive  mother 
was  made  a  party,  was  held  barred  by  Section  2  Act  VIII.  of 
1859,  because  the  same  issue  as  to  the  validity  of  the  adop- 
tion had  been  tried  substantially  in  a  former  suit  between 
the  same  parties  as  to  a  portion  of  the  property  now  at 
issue.  (/)  A  plaintiff  suing  for  property  belonging  to  a 
HindA  widow  on  the  ground  of  his  being  an  adopted  son  of 

(a)  Kanhya  ball  v.  Badha  Chw-n,  7  C.  W.  R.  338. 

(6)  Jumoona  Dassya  v.  Bamasoondari  Dassya,  25  C.  W.  R.  235 ;  S. 
C  I.  L.  R.  3  I.  App.  72.  There  is  not  in  fact  a  recognized  process 
by  which  an  adoption  can  be  established  or  set  aside  as  to  all  persons. 

(r)  Seelaram  v.  Juggohnndoo  Bose,  2  C.  W.  R.  168. 

(d)  Bijkflsfo  Boy  v.  Kishoree  Mohun  Mojoomdar,  3  C.  W.  R.  14. 

(e)  L.  R  8  I.  A.  22<>. 

(/)  Kritito  Beharec  Boy  v.  Bunwaree  Loll  Boy,  19  C.  W.  R.  62. 
See  now  Act  XIV.  of  U82,  Sec.  13. 
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her  husband's  brother  is  not  barred  by  a  decision^  in  respect 
of  other  property,  that  he  was  not  such,  (a) 

In  a  suit  between  the  adopted  son  of  a  landlord  and  the 
adopted  son  of  his  tenant,  the  decree  being  in  favor  of  plain- 
tiff by  a  competent  Court,  an  appeal  to  the  Privy  Council  or 
an  omission  to  take  rent  for  many  years  or  to  eject  defend- 
ant, did  not,  it  was  held,  alter  the  relationship  of  landlord 
and  tenant  between  the  parties.  (6) 

The  denial  by  A  in  an  inquiry  under  Bombay  Regulation 
VIII.  of  1827  that  B  was  adopted  son  of  C,  does  not  abso- 
lutely estop  A  from  asserting  in  a  subsequent  suit  that 
C  adopted  B.  (c) 

A  deposition  of  a  plaintiff,  in  a  suit  against  defendant,  a 
widow  (managing  for  her  minor  first  adopted  son)  is  not  admis- 
sible in  evidence  under  Sec.  33  of  the  Evidence  Act  in  a 
subsequent  suit  by  the  defendant  widow  as  mother  and 
guardian  of  a  second  adopted  son,  as  that  son  is  not  a  repre- 
sentative in  interest  of  the  widow  who  was  party  to  the 
former  suit,  but  sues  in  his  own  right,  (d) 

(a)  KH^pa  Earn  v.  Bhugwan  Doss,  10  C.  W.  R.  100.  The  parties 
having  been  the  same  would  be  bound  by  a  prior  adjudication  on  the 
same  question  of  right  or  jural  relation  between  them,  thoagh  the 
physical  objects  of  their  contention  were  different,  see  Act  XIV.  of 
1882,  Sec.  13;  Krishna Behari  Boy  v.  Mussi,  Brojeshwari  Chowdhrani, 
L.  R.  2  I.  A.  285.  A  question  of  limitation  decided  in  a  suit  as  to  one 
piece  of  property  was  disallowed  in  a  suit  as  to  another  in  Mahdraja 
Rajender  Kishen  Sing  v.  Raja  Saheb  Pershad  Sein,  Pr.  Co.  21,  May, 
1874. 

(b)  Huronath  Boy  v.  Oolucknath  Chowdhry,  19  C.  W.  R.  18.  Limi- 
tation is  computed  from  the  determination  of  the  tenancy,  and  the 
time  is  12  years.  Act  XV.  of  1877,  Sch.  II.  Art.  139. 

(c)  Pa/ndurang  Ballal  v.  Dhondo  Ballal,  Bom.  H.  C.  P.  J.  1876,  p. 
209. 

(<J)  Miinmoyee  Dahea  v.  Bhoohunmoyee  Dabea,  15  B.  L.  R.  1 ;  S.  C. 
23  C.  W.  R.  42.  The  decision  may  be  questioned  on  the  ground  that 
there  must  be  a  continuity  of  the  estate  and  of  representation  of  it. 
The  other  party  must  of  course  be  the  same  in  both  suits  to  make 
his  deposition  admissible. 
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A  certificate  may  be  granted  to  a  widow,  as  guardian 
of  her  minor  son,  to  collect  her  husband's  debts,  not- 
withstanding that  her  husband's  adoption  has  been  set 
aside,  (a) 

8— LIMITATION. 

The  limitation  prescribed  for  a  suit  for  a  declaration  of 
the  validity  of  an  adoption  is  six  years  from  an  interference 
with  the  rights  of  the  adopted  son  as  such.  (6)  In  a 
suit  for  a  declaration  that  an  adoption  was  not  made  or 
was  not  valid,  the  same  period  of  limitation  runs  from 
"  when  the  alleged  adoption  becomes  known  to  the 
plaintiff.''  (r) 

Where  a  widow,  after  the  death  of  her  son,  adopts  a 
boy  under  an  alleged  will  of  her  husband,  and  a  sister  of 
the  natural  son  sues  for  the  inheritance  on  behalf  of  her  soD; 
disputing  the  will  and  the  adoption,  the  cause  of  action 
arises  on  the  death  of  the  widow,  not  on  the  date  of 
the  adoption.  An  acknowledgment  of  the  sister,  previous 
to  the  birth  of  her  son,  admitting  the  adoption,  does  not 
bar  the  son's  right  {d) ;  and  he  may  sue  within  three  years 
from  attaining  his  majority.  A  reversioner's  right  to  sue  for 
possession  by  setting  aside  an  adoption  by  a  widow  accrues 
on  the  death  of  the  widow  and  not  on  the  date  of  an  adop- 

{d)  Nitfo  Kallea  Debee  v.  Obhoy  Oobind,  5  0.  W.  R.  Misc.  B.  10. 

{h)  ActXV.  on877,  Sch.  11.  Art.  119.  The  intention  mast,  ft 
seems,  be  to  bar  a  suit  on  the  ground  of  adoption  in  respect  of  the 
rights  interfered  with.  An  adoption  cannot  be  cancelled  by  a  mere 
seizure  of  an  insignificant  piece  of  property  on  a  denial  of  adoption 
which  remains  unchallenged  only  because  it  is  not  worth  while  to 
challenge  it. 

(r)  lb.  Art.  118.  See  above,  p.  1002,  Note  (a). 

(d)  Tarlnl  Charan  v.  Saroda  Sundari  Bad,  3  B.  L.  R.  A.  C.  J.  145; 
S.  C.  U  C.  W.  R.  4G8.  See  note  (c).  In  Bombay  the  daughter 
would  have  to  sue  in  her  own  right,  which  precedes  that  of  her  sod. 
See  above,  pp.  104,  107. 
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tion.  (a)  Possession  by  strangers  as  adopted  sons  of  a 
widow  is  not  adverse  against  the  reversioners  so  long  as  she 
is  alive,  (b)  As  against  an  adopted  son,  suing  for  his  share 
in  the  ancestral  estate,  limitation  begins  on  demand  and 
refusal,  (c)  The  time  now  runs  from  when  a  person  exclud- 
ed is  aware  of  the  exclusion,  (d) 


(a)  Srinath  Gangopadhya  v.  Makes  Chandra  Roy,  4  B.  L.  R.  3  F.  B. 
Mxtsst.  Raj  Koonwar  v.  Musst.  Inderjeet  Koonwar,  13  C.W.R  62;  Tari- 
ffs Charan  v.  Saroda  Sundari  Dasi,  3  B.  L.  R.  A.  C.  J.  145 ;  S.  C. 
11  C.  W.  R.  468.    Comp.  note  (c)  p.  1236. 

{h)  Srinath  Gangopadhya  v.  Makes  Chandra,  4  B.  L.  R.  3  F.  B. 

(c)  Ayyavu  Muppanar  v.  Niladntchi  Ammal,  1  M.  H.  C.  R.  45 ;  3  M. 
H.  C.  R.  99. 

id)  Hari  v.  Marutt,  I.  L.  R.  6  Bom.  741 ;  Act  XV.  of  1877,  Sch.  II. 
Art.  127. 
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APPENDIX. 


Translations  of  Ydjilavalkyay  II,  47,  50,  and  1  75,  with  the 
Commentary  on  these  verses  of  the  Mitdkshard,     By  Dr.  A. 

FUHBBR. 

Ydjaavalkya,  II.  47.  (a) 

**  A  son  need  not  pay,  in  this  world,  money  due  by  his  father  for 
spirituous  liquors,  for  lustful  pleasures,  for  losses  at  play  ;  nor  what 
remains  unpaid  of  a  fine  or  toll;  nor  anything  idly  promised.'* 

Vijndnesvara's  Commentary, 

A  debt  incurred  by  a  drinker  of  spirituous  liquors,  or  under  the 
influence  of  lust  for  the  sake  of  enjoying  a  woman,  or  caused  by 
losses  at  play,  what  remains  due  of  a  fine  or  toll,  (6)  and  money  idly 
promised,  that  is,  promised  to  impostors,  bards,  wrestlers,  or  the 
rest ;  for  it  is  declared  in  a  Smrlli :  "  Fruitless  is  a  present  given  to 
an  impostor,  a  bard,  a  wrestler,  a  quack,  a  knave,  a  fortune-teller,  a 
spy,  or  a  robber  "; — all  such  debts  incurred  by  the  father,  his  son  or 
other  heir  need  not  pay  to  the  vintner  and  the  rest.  In  the  above 
clause,  it  is  mentioned  that  the  remaining  portion  of  a  fine  or  toll 
should  not  be  paid;  by  that  is  not  to  understand  that  he  has  to  pay 
the  whole  sum,  if  it  is  to  be  paid.  For  Uianas  says  in  his  Smriti : 
*•  The  son  need  not  pay  the  fine  or  the  balance  of  a  fine,  a  toll  or  the 
balance  of  a  toll,  or  [any  debt  of  the  father]  which  is  not  proper."  (c) 
Also  Oauiama  [XII,  41]  says  :  **  Money  due  by  a  surety,  a  commer- 
cial debt,  a  toll,  debts  contracted  for  spirituous  liquors,  a  loss  at 
play,  and  a  fine  shall  not  involve  the  sons,  that  is,  they  shall  not  be 
paid  by  the  sons  [of  the  debtors]."  In  this  way  it  has  been  men- 
tioned which  kinds  of  debts  should  not  be  paid. 

(a)  See  above,  p.  626. 

(b)  Haradatta  in  his  Commentary  on  Gautama,  XT  I.  41,  explains 
6ulka  **  fee  due  to  the  parents  of  the  bride."  The  same  does  Jagan- 
natha,  see  Colebrooke,  Digest  1.  202. 

(c)  According  to  Vlramitrodaya,  1.  106,  p.  1,  debts  for  wines  and 
spirits  are  improper  debts. 
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Yajnavalkya,  II.  50.  (a) 

"  The  father  being  gone  to  a  foreign  country,  or  deceased  [natu- 
rally or  civilly],  or  afflicted  with  an  incurable  disease,  the  sons  or 
their  sons  must  pay  his  debt,  but,  if  disputed,  it  must  be  proved  by 
witnesses." 

Vijndne&vard's  Commentary. 

If  the  father  is  dead  [naturally  deceased,  or  having  become  a 
religious  anchorite],  or  has  gone  to  a  distant  abode  in  a  foreign 
country,  before  having  paid  the  due  debts,  or  if  he  be  aflBictcd  with 
an  incurable  disease,  the  debts  contracted  by  him  must  be  paid  by  the 
sons  and  g^ndsons,  even  if  he  has  left  no  property,  on  account  of 
their  being  his  sons  and  grandsons.  The  order  of  paying  is  this; 
In  the  absence  of  the  father  the  son,  in  the  absence  of  the  son  the 
grandson  ;  but  if  the  son  or  the  grandson  were  to  deny,  that  which 
has  been  proved  by  witnesses  and  the  rest  [i.  e.  documents]  should 
be  discharged.  In  the  first  clause,  it  is  said  that  the  debt  should 
be  paid  off  in  case  the  father  has  gone  to  a  foreign  country ;  but  as 
to  the  question  when  it  should  be  paid  off,  the  date  fixed  by  N&- 
rada  is  to  be  admitted.  For  Ndrada  says  in  his  Smriti  [I.  3,  14] : 
*'  The  father,  paternal  uncle,  or  elder  brother,  having  travelled  to  a 
foreign  country,  the  son  [or  nephew,  or  younger  brother  even]  shall 
not  be  forced  to  discharge  the  debt,  until  twenty  years  have  elapsed.** 
After  the  death  of  the  father,  the  son  if  he  be  apr&ptavyavah&ra  [i.  ^ 
if  he  have  not  yet  reached  full  age],  is  not  bound  to  pay  the  debt : 
otherwise,  if  he  be  fully  grown  up,  he  is  to  discharge  it.  The  time 
has  also  been  fixed  by  Ndrada,  for  he  says  [13,  37,  38a]  :  **  A  child 
is  comparable  to  an  embryo  up  to  his  eighth  year;  a  boy  is  called 
youth  (pauganda)  up  to  his  sixteenth  year.  Afterwards  he  is  of 
age  and  independent,  in  case  his  parents  be  dead."  He  is  not 
bound  to  pay  the  debt,  even  after  the  death  of  his  parents,  though  he 
be  independent,  being  still  a  boy.  For  it  is  said  in  a  Smriti :  **  If  he 
have  not  yet  reached  full  age-apraptavyavahara — and  be  independent, 
he  is  not  bound  to  pay  the  debt,  because  the  independence  depends  on 
his  age,  and  that  age  is  to  be  counted  by  qualifications  and  the  years." 
The  term  apraptavyavah&ra  includes  also  those  that  are  forbidden 
to  proclaim  and  to  summon  (before  a  court  of  law).  For  &  Smriti 
says :  **  Apr&ptavyavah&ras,  messengers,  those  that  are  ready  to 
give  alms,  ascetics,  or  those  immersed  in  difiiculties  should  not  be 
proclaimed  to  or  summoned  by  the  king.'*    Therefore  it  is  declared 


{a)  Sec  above,  p.  625. 
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in  another  SmfUi :  '*  When  the  son  has  reached  his  fall  Bge--pr&pta- 
Tyavah&ra— he  should,  not  cariDg  for  his  own  interest,  discharge  the 
debt  in  sach  a  way  that  he  may  not  go  to  hell.'*  As  regards  the 
performance  of  funeral  rites  (Sr&ddha),  even  ^  boy  is  admitted.  For 
Gautama  [II.  5]  says  :  "  Except  the  religious  performances  in  honor 
of  the  deceased  father,  the  boy  is  not  allowed  to  recite  Vedio  texts 
anywhere."  By  the  plurality  of  sons  and  grandsons  spoken  of  in 
the  first  clause  it  is  to  be  understood,  that  if  there  are  many,  they 
should  discharge  the  debt  each  in  proportion  to  his  own  share,  if 
living  separated.  And  if  living  united,  the  head  of  them  all  should 
pay  it  from  the  common  stock  in  the  proportion  of  the  difiPerent 
debts  (gunapradh&na).  For  Ndrada  [I.  3,  2]  says:  "After  the 
death  of  the  father,  the  sons,  living  separated,  shall  discharge  the 
debt  according  to  their  respective  shares,  and  if  living  united,  ho 
who  has  taken  the  burden  [of  a  paterfamilias]  upon  himself,  shall 
pay  it-"  Though,  iu  the  first  clause,  it  is  siud  in  general  that  the 
sons  and  grandsons  shall  discharge  the  debt  of  the  father,  still  it 
should  be  paid  by  sons  with  the  interest  as  the  father  does  ;  the 
difference  being  that  the  grandson  should  only  pay  the  principal 
and  not  the  interest.  For  BrihaspaH  says  :  *'  The  sons  must  pay 
the  debts  of  their  father,  when  proved,  as  if  it  were  their  own  [t .  e* 
with  interest]  ;  the  grandson  has  to  pay  only  the  principal,  while  the 
^preat-grandson  shall  not  be  compelled  to  pay  anything  unless  he 
have  assets."  When  proved,  signifies  when  established  by  the  testi- 
mony of  witnesses.  Thus  has  been  shown  the  liability  for  debts  of 
the  debtor,  his  son,  and  his  grandson,  and  to  whom  it  belongs  to  pay 
when  they  exist  together. 


VijMneitarcCs  Commentary  on  YdjnavalkyOy  II.  176.  (a) 

On  the  Resumption  of  Gifts.  Now,  according  to  the  lawful  and 
unlawful  way,  I  mention  at  large  the  chapters  on  law  (vyavah&ra) 
styled  "  Non-Resumption  of  Gifts "  (datt&nap&karma)  and  **  Re- 
sumption of  Gifts  "  (datt&prad&nika).  Ndrada  [II.  4,  1]  thus  men- 
tions the  form  of  datt&prad4nika  :  **  When  a  man,  having  unduly 
given  a  thing,  desires  to  recover  it,  it  is  called  **  Resumption  of  Gift," 
which  is  a  title  of  judicial  procedure.  Resumption  of  gifts  is  that 
title  of  administrative  justice  according  to  which  a  man  wishes  to 
take  back  a  gift  which  has  not  been  made  in  a  due  form  [that  is,  in 
a  prohibited  mode]  i.  e.  that  title  of  law  by  which  a  gift  is  with- 


(a)  See  above,  p.  769. 
136  u 
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drawn  which  has  been  made  undaly.  That  title  of  law  is  styled 
'*  Non-Resnmption  of  Gifts  *'  (datt&napAkarma)  by  which  a  gift  can* 
not  be  taken  back  when  once  given  by  ways  sanctioned  by  laws. 
Gifts  are  four-f old ;  for  Ndrada  [II.  4,  2]  says :  "  In  civil  aflairs, 
the  law  of  gift  is  foar^fold :  what  may  be  given  (deya),  or  what  may 
not  be  given  (adeya) ;  and  what  is  a  valid  gift  (datta),  or  what  is  not  a 
valid  gifti  (adatta)."  An  alienable  gift  is  that  which  is  fitting  the 
d&nakriy&  (the  action  of  giving  gi^is),  and  which  is  sanctioned  by 
law.  An  unalienable  gift .  is  that  which  cannot  be  given  as  a  gift 
either  because  one  cannot  own  it  or  because  its  giving  is  not  sanc- 
tioned by  law.  An  alienated  gift  is  that  which  is  given  away  and 
cannot  be  taken  back  because  of  its  being  given  by  one  when  in  a 
sane  state.  An  unalienated  gift  is  that  which  can  be  taken  back 
though  once  given.  Now  I  mention  briefly  the  four-fold  gifts.  Yd* 
jfiavaUkya  [II.  175]  says  :  "  Without  injuring  the  family  estate»  per- 
sonal property  may  be  given  away,  except  a  wife  or  a  son ;  bnt  not 
the  whole  of  a  man's  estate,  if  he  have  issue  living ;  nor  what  he 
has  promised  to  another."  That  may  be  given  away  which  is  one's 
self-acquired  property  and  which  has  been  left  after  the  expenses 
for  the  maintenance  of  the  family  have  been  defrayed,  because  the 
support  of  the  family  is  necessary.  For  Maiw  [VJLll.  36]  says: 
**  Aged  parents,  an  honourable  wife,  an  infant  child  must  be  main- 
tained even  by  means  of  a  hundred  trespasses."  Thereupon  it  has 
been  stated  that  alienable  gifts  are  of  one  kind  only,  namely  as  re- 
gards personal  property.  What  is  bailed  for  delivery,  what  is  let 
for  use,  a  pledge,  joint  property,  and  a  deposit :  these  five  have  been 
proved,  on  the  contrary  supposition,  to  be  unalieqable  gifts.  For 
Ndrada  [II.  4,  4,  5]  mentions  eight  unalienable  things :  "  An  article 
bailed  for  delivery,  a  thing  borrowed  for  use,  a  pledge,  joint  property, 
a  deposit,  a  son,  a  wife,  the  whole  estate  of  a  man  who  has  issne 
living,  and  [of  course],  what  has  been  promised  to  another:  the 
sages  have  declared  unalienable  even  by  a  man  oppressed  with 
grievous  calamities."  By  saying  "  these  five  things  are  unalienable  " 
is  not  to  be  understood  that  we  have  only  a  (mere)  claim  on  these 
things,  since  a  wife,  son,  and  what  has  been  promised  are  included 
in  the  term  **  personal  property  ;*'  but  that  personal  property  may  be 
given  away,  excepting  a  wife,  or  a  son.  If  then  a  son,  or  grandson,  or 
the  like  survive,  the  whole  property  shall  not  be  given  away.  For 
it  is  said  in  a  Smriti :  '<  He  who  has  begotten  a  son  and  performed 
his  tonsure  shall  provide  for  his  sustenance."  If  he  has  promised 
a  golden  piece  or  the  like  to  somebody,  he  is  not  allowed  to  keep 
his  promise  (at  the  cost  of  privation  to  his  offspring). 
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Abduction  gives  no  marital  right  8826 

Abbyancb  of  an  estate  not  tolerated  178 

Absskcs — what  oonstitutes 676 

■■■  of  a  ooparoener  does  not  bar  partition 676,  816 

■  of  a  co-sharer,  sale  daring 677o 

gift  possible  during 685c 

■  in  case  of  partition  676 

iS(00  Absentee  ;  Emigration  •        3 

Absbkt   Husband — His  wife's  competence    in    Adoption.  8§e 

Adoption  V 1071 

Absehtbb— partition  not  postponed  for  the  return  of ......    677 

share  of must  be  set  apart  on  partition.  676,  801, 

816 

may  be  deposited  with  his  son  if  fit 

to  take  care  of  it 802 

■'  returning,  may  claim  repartition 676 

— his  share  made  up  by  deductions 7^2 

descendants   of may  claim  to  the    seventh 

degree 73,  677,  8286 

■  represented  is  bound  by  partition 677 

See  Partition ;  Distribution  of  Property. 

AccBPTAKCB — vindications  of  — —  in  cases  of  adoption 1088 

See  Adoption  n.  922,  923»  ;  IV.  1070,  1072  ;  VI.  1082,  1084, 

1086, 1087,  1089,  1125, 1130,  1146 
AccEBTiON— made  with  aid  of  ancestral  property  becomes  an- 

cestral  property •••     709 

ancestral  property,    recovered  by  coparcener,    is 

generally  an and  partible....... 718 

AccuxuLAUONS^how  dealt  with  on  partition  723 

■  by  fother,  when  ranked  as  his  separate  pro- 

perty     723,  7U 

when  not 725 

out  of  allotments  in  a  Zamind&ri  are  separate 

property  of  allottee  158,  743 

not  rendered  joint  property  by  Kul&ch&ra...l58,  743 

■  by  a  widow 314. 
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AccuMULA-TiofNS — property  parchased  by  widow  out  d from 

her  husband's  property  goes  along  with  the  property  ...    815 
except  perhaps  where  there  is  an  intention  to  appropriate 

separately S15,  S16 

See  Savings  158 ;  Widow. 

AchIra 31 

AcHiRYA—5ee  Preceptor 137, 144-,  481,496,500 

■  inherits  from  pupil • 714 

Acknowledgment — of  debt 102 

See  Adoption  VIII 1236 

Manager 612 

Acquiescence — of  coparceners  in  alienation  by  nianager  binds 

them 749, 750 

immoveable  property  recovered  with of  copar- 
ceners rank  s  as  ancestral  property 718 

■■  in  partition  is  conclusive 702e,  703fl 

exceptions ^ ih. 

'  in  holding  a  lease  from  a  single  sharer  is  presumed 

after  some  years  from  partition 779 

long in  possession  by  a  mortgagee  from  father 

binds  son    • 618 

>■'■  in  adoption  by  female 1089 

See  Adoption  VIII 1227 

• in  Will  by  female  unadvised  1089 

■  through  misrepresentation  or  ignorance  not  bind- 

ing  1227, 1229 

-  See  Ignorance ;  Estoppel. 

AcquiEER — 5ee  Acquisition  171;  Property • 721,724 

■  other  than  manager  entitled  to  a  double  share  ...  726a 

AcquisiTiON —  of  ownership,  means  of 171 

wife's  —  belongs  to  her  husbuid   91,  292, 301 

wife's by  prostitution  belongs  to  her  husband    616 

■'  by  father  and  grandfather  inherited  by  the  son 

alone   ., 340 

See  Son. 

■  by  members  of  joint  family,  presumed  to  be  joint 

property 720 

separate s.  See  Property,  separate  and  self- 
acquired   716e,  721 

See  Burden  of  Proof ;  Distribution  of  Property. 

Action— 'See  Cause  of  Action ..•••••  6M 

Suit. 
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Acts — pointing  to  dissolution  of  union,  but  not  conclusive.  687,  688 

Acts  IN  EXTKSMis— closely  Borutiniied.    iSiee  Adoption  III 949 

Adhivedauika  267a,  268,  291 

—  is  a  kind  of  Stiidhana  370,371 

a  woman  may  eject  her  husband  from  a  house 

given  to  her  by  him  as 302a 

Aj)HTiONIKA 290 

is  a  kind  of  Stridhana 267,370,371 

AdhyIvahantka 290 

is  a  kind  of  Stridhana 267 

Aj)UINistration  op  MiN0&*s  Estate  « 672c,  674d 

dee  Manager ;  Widow ;  Guardian ;  Minor;  Adoption  YIII. 

1223,  1231,  1232 
ADBinnsTBATOR^suing,  to  set  forth  his  qualification  •• 226d 

had  formerly  no  title  against  heir 2255 

estate  now  vests  in  — —  225 

See  Exeontor. 
Admissions — efiect  of  (Adoption)    I226sb 

■  cannot  be  taken  advantage  of  by  stranger  to 

agreement    189c 

Adopted  Qbandson — See  Grandson  by  Adoption. 

Adopted  GRBAT-GBANDSON—succession  of 71,  651 

Adopted  Son — See  Adoption ;  Descendants. 

■  of  father  and  of  (begotten)  son,  their  relative 

rights    ^.•.„., 372 

See  Adoption  VII. 

—  and  begotten  son,  their  relative  rights   373,  388 

See  Adoption  VII. 

ADOPnox— I.  Sources  of  the  law  of » 8598s 

comparative  unimportance  of in  early  ages..    859 

The  Veda  of  little  importance  as  a  direct  source.    859 

origin  of 876 

■  not  allowed  in  the  BhAtele  caste,  while  male 

kinsmen  survive 868 

importance  of  custom  as  a  source » 868 

n.— I(#  Nature  a^d  Place  in  the  Hind^  System, 

— has  attained  importance  by  slow  degrees  872,  890 

■■  disallowed  in  many  castes    1212ss 

fosterage  preferred  to in  several  castes ib. 

■  amongst  lower  castes  recent  and  but  partially 

allowed 919,926, 1212ss 

motive  for S72, 875, 901, 902, 905a,  921, 1082, 1103 
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Adoption— II.  a  single is  a  fulfilment  of  religions  daty 

where  the  SaipskAras  are  performed 1148 

no  krtya  amongst  Jains 1050« 

■  has  with  them  a  different  basis.. m •     »*• 

■  is  for  husband  not  for  wife —    522 

— — -  of  a  daughter  not  aUowed    873<2,  982, 938 

place  of formerly  filled  by  levirate  and  the 

appointment  of  a  daughter 877 

the  adopted  is  a  "  reflexion  of  a  begotten  son"  883a,  1062 
1     be  must  be  bom  of  one  whom  the  adoptive  father 

could  have  married    •••  886,1028 

daughter's  son  cannot  be  adopted  except  by 

gftdras 484,  886,  887,  919, 1027,  1030 

sister's  son  cannot  be  adopted  except  by  Siidras 

484,  887,  888a,  919,  1027.  1080 

orphans  cannot  be  adopted  8946, 980^ 

a  parent  alone  may  give  in  '  and  to  a  father 

or  his  wife .•••.......•...  895« 

an  adopted  son  cannot  be  giyen  in  ■ 895< 

effect  of by  uncle .-   898 

law     of- 'in  China   899# 

— in  Rome  906d,  916a,  925c,  9dOg 

■  at  Athens  9166,  988e 

effect  of after   inyestiture   (below    IV, 

VU) 899> 

filial  connexion  depends  on  the  Samskiras    9386 

reasons  why not  more  common 90U 

»  recommended  but  not  enjoined 908 

in   Bombay   and   Madras,    widow  may  adopt 

without  express  power 904 

but  cannot  be  compelled  to  do  so ..........904, 905 

does  not  forfeit  her  right  by  her  refusal..... 392 

coparceners  cannot  be  compelled  to  assent  to 

an 904 

assent  of  coparceners  necessary  to according 

to  some  authorities 904i2,  lOOlss 

when  necessary  according  to  the  High  Courts  ••..     i&. 
widow  must  adopt  the  boy  designated  by  her 

husband  904*,  $65 

— -— ^^  proper  only  when  the  birth  of  a  son  becomea 

Tery  improbable  905,980^,  940 

m  not  indispensable  to  the  attainment  of  salfation.  90te 
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Adoitiov— Age  for  making  —  U  that  of  discretion  or  capacity 

905J,  947 
personal  defects  of  the  son  bom  may  jastify  — —  908 
his  blindness,  or  dumbness,  do  not  justify—  908, 916 

as  to  insanity •      ib. 

wife  of  a  disqualified   person  may   adopt,    by 

custom  5S0ss,  908 

not  by  the  stricter  law ib. 

— —  of  an  only  son  is  invalid...  908,  909a,  911,  912, 914  1040 

except  in  Madras  and  N.  W.  Provinces 909^,  1042 

answers  of  the  different  castes  on  the  subject 

of  such 9096 

the  doctrine  ot factum  valet  in  — ^- 909a 

— —  of  one  of  two  sons 90^,911 

'  once  complete  is  indefeasible  (below  VII )...  909a,  934i 

both  parents  ought  to  concur  in  giving  in ...    910 

in  some  instances,  the  head  of  the  &mily  may 

.    perhaps  give  as  such  •• 910 

mother's  assent  not  indispensable  910c,  1069s8 

^  of  the  only  son  of  a  brother  is  valid 913,  914 

■  of  the  eldest  son  valid  (below  IV.)... 915 

— — while  an  adopted  son  exists  invalid 916,  917,  944 

double valid  according  to  Sir  T.  Strange   ...    917 

but  invalid  according  to  other  authorities  •    917 

See  below  III. 

■  simultaneous of  two  sons  void  917^,  281 

^Mra's  capacity  to  adopt  discussed 919 

— —  is  (perhaps)  complete  by  gift  and  acceptance,  for 

all  classes  (below  VI.) 922,  922^ 

essential  ceremonies  in  —  922^ 

lankika what  is    9224 

irregular annulled  by  castes 922/,  936 

a  boy  defectively  adopted  is  regarded  as  a  dfts  or 

slave  (below  VII.) , 922,  935 

difference  between customary  and  religious.    924 

by  dancing  women    and 

real    933a 

Homa  sacrifice  marks  the  completion  of ...  934» 

■  severs  the  boy  entirely  from  his  family  of  birth.    934 

other  effects  of  — ^  935Ba 

See  below  VII. 

begotten  son  takes  precedence  over  adopted 935^ 
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ADOPTiON-second whon  adopted  eon  declines  to  fulfil  his 

duties    •; ^^* 

sanction  of  GoTernment  and  grantors  of  inams, 

^^ 936a,  955 

blood-connexion  of  the  adopted  son 938 

B^njan .  Influence  of  the  church  on ...  936a 

III.    Capacity  to  adopt  and  its  exerciie.  q^  nijo 

duty  to  adopt ^^»  ^J« 

all  males  may  adopt,  exceptions     ^ 

wh^  the  duty  arises    • 

any  sunless  man  may  adopt    * 

formerly  males  alone  could  adopt 941 

reasons  for  this •••"• 

diflerent  opinions  as  to by  women  without 

authorization  - • —       *^' 

,_ for  husband,  not  for  wife    •••       **' 

funeral  rites  are  objects  of ....941,  942,  953 

inheritance  only  a  secondary  consideration 941 

of  wife's  sister's  son  allowed - ^^ 

..  of  daughter's  son  invalid    ^• 

proof  of {see  below  VI.) ^« 

_— pendente  Ute  qVq'oio 

by  unmarried  persons  not  prohibited    905,  918,  919, 

in  South  Mar&th&  country  ^^ 

by  a  Brahmach&ri • •'•    ^^ 

.  by  a  sonless  widower   

alienation  before  birth  or cannot  be  set  aside.  943a 

in  life  of  son  or  grandson  is   invaUd,  exceptions, 

905,  906,  907,  917,  943,  944.  946 

notsoastoadaughtOT    ^^ 

double exceptionally  allowed ^Me4fi 

during  wife's  pregnancy  allowed  ^ 

in  case  of  a  prior  illegal  • • 

adopted  son  takes  place  of  begotten  one 94-^ 

See  VII. 

« a  supplementary  process ^'^^ 

insanity  of  the  son  enables  father  to  adopt 946 

he  is  deemed  sonless ^^ 

as  to  other  disqualifications  oVo 'o^o  <!t 

.  by  daughter-in-law ^*^  946 

. by  father-in-law •. ^^ 
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ADOPTiON—gMcwe,  whether  expulsion  from  caste  of  a  son  jus- 
tifies a  second  946b 

outcast,  when  restored*  succeeds  ..» ib. 

Capacity  in  rdaUoK  to  Age 947 

age  of  the  adopter  unlimited ib, 

•  improper  by  one  under  puberty    ib. 

minor's  capacity  to  adopt 948c 

Capacity  in  relation  to  Intelligence. 
'  by  men  insane,  insensible,  and  in  extremis  948, 949, 950 

Capacity  as  offecied  by  bodily  state 949,  960 

by  leprosy, 949 

— impotence,  blindness,deafhes8,  dumbness,  disease.    950 

Capacity  affected  by  the  religious  state , ,....       ib, 

by  asceticism ib. 

pollution ib, 

expulsion  from  caste  prevents , ib. 

not  so  according  to  statute 951 

persons  disqualified  for  inheritance  cannot  adopt      ib, 
■  by  or  for  a  disqualified  person  allowed  by  some 

castes , 581a,  951 

Rules  of  particular  castes   .....^ , 951 

— •  by  Nagar  Br&hmanas 970c 

Vaisyas  951 

Sadras t*. 

Jains 952,  973 

Sarogees 973.  997, 1031 

Bh&teles 868,  952 

. Talabda  Kolis 927d,  9426 

— ■ Sanu}-asis  and  Gos&vJs    952 

PrabhQs 952o,  1029 

—  Ling&yats   ib, 

— — — by  delegation 952 

' by  means  of  wife ib, 

— ■ widow  ., .' 953 

.. daughter-in-law ,,       ib, 

• by  wife  of  a  lunatic ib. 

"•  restriction  on  this ib. 

to  the  great-grandfather...., 954 

As  to  assent  and  permission. 

wife's  consent  to not  indispensable ib. 

as  to  assent  of  parents  and  brothers  to  an ...       ib. 

157  H 
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PTiON— assent  moved  by  self-interest  deemed  insufficient...  1228 

sanction  of  the  Court  of  Wards 955 

permission  of  Government  not  essential  955, 956 

intimation  necessary    956 

as  affecting  assessability  of  land   ib. 

Adoption  by  Females, 

maidens  cannot  adopt 956,  957 

or  be  adopted.     5ire  daughter  932,933 

a  wife  or  widow  only  can  adopt  for  husband.  957, 

961,  964, 970 
a  wife  only  with  distinct  authority  from  husband.    957 

under  implied  delegation >*• 

conditions  of  effective  delegation  958 

husband  affected  or  not  by  disease  t6. 

his  relations  to  caste •*. 

-  ■  insanity ti. 

child  to  be  chosen  by  him  or  his  wife  ib. 

by  a  Widow, 

permission  of  husband  necessary  953, 1070 

real  or  assumed..., 9.S8,  959,970 

•how  replaced 958,  959,  962,  963,  970, 1001, 1064/ 

'  amongst  Sudras 958 

in  Bengal 959 

— — Madras t6. 

the  N.  W.  Provinces 959,960 

not  prevented  by  the  existence  of  brothers  of 

husband    ib. 

Age  of  capacity  to  authorize  an 960,  961 

not  affected  by  Act  IX.  of  1875,  Sec.  3    960^ 

postponement  by  will  of  capacity  beyond  majori- 
ty, questionable  961fl 

son  united  with  father  may  authorize 961 

I  under  authority  needs  no  sanction  of  relatives  ...     ib, 

but    without    authority  needs    it  in    undivided 

family    961,970,974 

authority  good  though  insufficient  as  a  will 961 

during  husband's  absence  ib, 

authority  and  assent  requisite  to  such  962 

amongst  the  Foona  Br&hmanas ib. 

according  to  the  Bengal  law ib. 

according  to  the  Benares  school 962,  963 

■ Mar^tha-^—  ib. 
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Adoption— forms  of  authority  variable 963 

deeds  of how  construed 963,  964 

evidence  of  execution   964 

express  authority  sufficient ib, 

• and  binding ib. 

Positive  cofnmand  to  adapt ib, 

duty  to  adopt ib, 

widow's  claim  under  the  deed  to  follow  the—    965 

directions  contrary  to  law  inoperative ib, 

permission  to  adopt  one  as  co-heir  void  ib. 

— ^-^  when  choice  is  prescribed  ib. 

rule  in  Bombay ib. 

■■  Bengal  ib. 

prescribed  of  a  boy  unborn ib, 

when  he  is  named ib, 

when  person  adopted  dies  966 

QuaUJied  discretion    ib. 

when  the  authority   prescribes  classes  alterna- 
tively       t^. 

Complete  discretion  as  to  person * ib. 

duty  of  widow  authorized    967 

Conditional  authority ib. 

according  to  the  law  of  Bengal      ih, 

in  Madras      i*. 

alternative  authority    966 

Implied  authority 952,  968 

when  it  arises    968 

Express  or  implied  dissent  of  husband  968,  969 

positive  prohibition 969 

implied  prohibition  ib. 

assent  assumed  where  not  excluded 970 

its  necessity  affirmed  and  denied  972 

the  Mar&th&  doctrine  as  to  widow's  authority  970, 

971,  972,  975,  lOOlss 
unfettered  power  of  a  widow  of  a  divided  member    974 

doctrine  of  the  ytramitrodaya  971/' 

assumed  permission  only  to  give  in  Bengal    972 

express  authority  of  husband  not  needed 973 

in  the  Dravida  country    974 

among  the  Jains  lA. 

son    adopted  by  mother-in-law  yields  to   one 
adopted  by  daughter-in-law  ...# ,.•      ib. 
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SFTION— a  coDScientioas  obligation  of  the  widow 974,975 

her  choice  in limited  975, 1148 

obligation  not  enforceable 974,  975, 1011 

from  religious  motives  valid  975 

duty  of  Sapindas  of  husband 975c,  IOOIsb 

adopting  widow  mnsi  be  a  free  agent 975,  997 

Time  for by  a  widaw 975,  976 

not  precisely  limited 964,970 

preference  for of  husband's  Sapindas 976 

■  of  strangers  not  invalid  977 

Authonty  in  case  of  two  or  mare  widows ib- 

the  eldest  has  a  prior  right 413,977 

unless  disqualified 977,  97B 

or  she  has  resigned  to  the  younger 978 

when  each  has  a  direction  to  adopt ib. 

Circumstances  in  which  a  widaw  may  tidopt    ...  978,  979 

Successive  adoptions 980 

authority  to  adopt  on  death  of  son  limited 9/9 

•*  if  necessary*'  to  be  understood 980,981 

with  consent  of  kinsmen    ...  980,  981,  986,  989,  lOOOss 

a  presumptive  heir  not  allowed  to  challenge  a 

second 980 

•  Simultaneous s  invalid 981 

■  by  woman  having  step-son  is  void   522,  9/76,  979 

Circwnstances  barHng  adoptions  by  widoiv. 

as  in  the  case  of  the  husband  981,991 

can  an defeat  a  vested  interest  ?  Question  dis- 
cussed   368,982,985 

principles  of  Hindd  law  as  to  perpetuation  of  the 

sacra  983,984,988,^ 

opposed  to by  a  mother  to  her  son 984 

except  on  death  of  son  an  infant 984,  985 

need  of  the  sanction  of  unseparated  kinsmen.   986—989 
case  where  a  united  son  dies  childless  before  his 

father    987 

when  father-in-law  can  and  cannot  adopt   ib- 

on    his    death    this    right  passes    to  his  son's 

widow 987.  9^ 

widow  of  the  last  coparcener  may  adopt 988 

bat  cannot  control  other  widows 988,  989,  994 

male  relatives  only  have  control  988J,  989 

this  is  the  doctrine  of  the  Nirnayasindhu  989 
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ADOPTioif — male  relatives  only  have  control — 

this  is  the  doctrine  of  the  Samsk&rakaustabha...     989 

Dharmasindhu ib. 

'■ Vyavah&ra  Mayukha..      ib. 

authority  inoperative  against  ion's  successor    991,  993 

the  right  co-exists  with  union  of  family 996 

ruling  to  the  contrary ib. 

— —  by  predeceased  son's  widow   i^. 

though  his  sister  survives  ib. 

Widow**  capacity  as  affected  by  age 996 

maturity  generally  necessary , 930^^,  996 

ceremony  at  least  after  maturity 996,  997 

by  infant  widow  when  directed  by  husband    997 

■  amongst  Sarogees ib, 

under  pressure  invalid ib. 

Capacitij  affected  by  personal  conditions t^. 

intelligence  required  as  for  other  religious  acts  997,1064/ 

widow  disqualified  by  leprosy  and  unchastity 998 

■  by  widow  under  puberty  exceptional ib. 

•  none  by  untonsured  widows  of  Br&hmanas ib. 

Capacity  annulled  by  remarriage 999 

Consent  required    ib. 

none  where  there  is  express  authority 999,  1001 

■  in  case  of  two  widows    999, 1001 

consent  of  mother-in-law  not  necessary  1000 

consent  of  husband's  kinsmen  when  necessary 

1000,  1001 

law  in  Bengal 1000,1001,1003 

Madras  1000,  1001,  1003 

Bombay  976,  988,  1003,  1004,,  1010 

Dattaka  Mim&msa  exacts  living  husband's  autho- 
rity       1001 

what  assent  suffices  1003,1004 

effect  of  kinsmen's  dissent  not  absolute  1005 

Consent  of  the  caste  to 1005,  1006,  1064/ 

meaning  of  jnAti    1006 

Assent  of  persons  affected  in  interest  by  an  — —    ...      ib. 
its  necessity  results  from  widow's  dependence  ...  1007 

not  a  right  of  property  1007c 

Consent  of  Government  to 1009—1011 

its  confirmation  cures  defects    1011 

Omission  or  postponement  of ib. 
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noN— widow  not  constrained  to  adopt    974,  975, 1011 

pregnancy  or  right  to  adopt  does  not  postpone 

inheritance  1011 

pretended  s  how  dealt  with  1012 

Anomdious  adoptions t5. 

by  mother  succeeding  her  son 1013, 1014 

■  superseding  an  illegal             ■  by  daughter-in- 
law  P 1013 

— ^—  by  daughter-in-law 1014,1015 

by  daughter-in-law  in  preference  to  mother  lOOa, 

405,  984, 1013 

Qiuisi  Adoptions 1015 

byGos&vis 921,933—934 

the  Kjritrima 1016 

pdlak-putra 1015, 1212 

according  to  Alya  SantAna  law 1016 

by  Kalv&ntins 933a  1016 

■  by  dancing  girls    1016 

■  by  courtesans •«.      tb. 

lY,  Fitness  for 1017 

As  affected  by  caste ib* 

adopted  to  be  of  equal  caste  with  the  adopter  ...  928, 

1017, 1018 

■  of  a  Si^dra  son  allowed  by  the  Ytramitrodaya    ...1018^ 

Connexion  in  family 1018 

a  brother's  son  supplies  failure  of  offspring  ih. 

proximity  to  be  regarded  in 1019 

meaning  of  proximity 10196 

illustrations   1021 

proximity  recommended,  not  obligatoiy 1019 

'■  when  two  persons  are  equally  related ib, 

use  of  genealogies... ih. 

the  gotra  inyocations 1020 

worship  of  the  deities ib. 

the  Sdstr&s  in require  nearness,  identity  of 

caste  and  gotra ih, 

I^Adras  can  adopt  from  different  gotras  ib. 

as  to by  an  elder  of  a  younger  brother  930^, 

1021,  1022 

such not  allowed 1021,  1028 

not  even  of  a  half-brother 1022/,  1034 

of  an  illegitimate  son  1022 
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Adoption — Relation  through  the  natural  father 1023 

in  case  of  a  widow  adopting   tb. 

order  of  choice  in  Punj&b    1023e 

— according  to  custom  in  the  Dekhan  1023 

■ the  castes  in  Poena...   1024 

^-  Khandesh      ib. 

son  of  a  half-brother  may  be  chosen ib. 

uncle  not  limited  in to  nephew 1026 

preference  a  matter  of  discretion    1025,  1038 

but  not  allowed  by  S&stria  te  widow    1026 

except  in  case  of  injunction  by  husband ib, 

or  assent  of  husband's  relatives 1026 

by  btldra  widow    ib. 

-^— —  when  nephew  refused  ib. 

Relation  through  the  son* 8  natural  mother, 

usually  makes  adoption  impossible 1027 

except  among  SQdras   ib, 

but  allowed  in  case  of  necessity 10276 

■ in  case  of  a  putrika-putra.  (5ee  above  II.) 1027 

son  of  a  daughter,  sister,  or  mother  ineligible 

for {See  abo\e  11.) 1027,  1030. 

contra  1030 

and  son  of  a  mother  whom  adopter  could  not 

marry 886, 1028 

but  only  in  the  higher  castes 1028 

factum  valet  not  appMcMe ib, 

son  of  a  sister-in-law  may  be  adopted  by  a  Br&h- 
mana > 1064 

—- —  of  sister's  son  invalid  1028^ 

son  of  father's  brother's  daughter  unfit  for ...1062c 

sister's  son  unfit  in  the    Dravida  country  ...1028, 1029 

Andra 1028 

N.  W.  Provinces ib, 

Punjdb 1028^,comp.  1029 

among  Prabhtis 1029 

— of  husband's  brother's  grandson  valid ib, 

«i  of  first  cousin's  daughter's  son  upheld ib. 

— of  husband's  sister's  son?  1030 

invalid not  to  be  questioned  by  a  sister's  son      ib, 

-  of  daughter's  son  in  South  Mar&th&  country ib. 

amongst  Jaius 1031 


of  son  of  niece • ib. 
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Adoption — of  son  of  second  coasin lOSl 

of  wife's  sister's  son ib, 

"    of  first  cousin,  paternal  or  maternal ife. 

Relation  between  the  eon  to  be  adopted  and  the 
adoptive  mother, 

restrictions  imitative  1032 

the  doctrine  of  a  possibility  of  union  between 

adoptive  mother  and  real  father  t^. 

— -^-^  by  widow,  of  her  brother's  son  illegal  1033,  contra  1034 

■  of  her  uncle's  son  not  valid    1033 

of  wife's  brother  not  allowed 1033,  contra  1034 

a  half-brother  cannot  be  adopted 1034 

connexion  between  real  and  adoptive  mothers  no 

obstacle  to £6. 

Family  connexion  amongst  Sudra$, 

■  among  the  lower  castes   ib. 

I  influenced  by  the   practice  amongst   the   BrAh- 

manas    1035 

the  Sftdras  strictly  have  no  sacra 1036 

relaxation  in  favour  of  6 Odras ib. 

consanguinity  no  obstacle   ib, 

a  brother's   or  sister's  or  daughter's  son  eligi- 
ble for  434,  1037 

of  one  of  the  last  two  a  duty  1037,  1038 

—  amongst  Vai^yas  (Madras) 10-37 

Jains    10^ 


—  of  sister's  sou  by  W&nis ib. 

———invalid  in  Bengal t^. 

allowed  in  Maithila ib. 


—  of  daughter's  illegitimate  son     ib. 

—  of  mother's  sister's  son  valid  among  Sddras ib. 

—  of  sons  of  female  blood  relatives    ib. 

—  of  nearest  relatives  not  obligatory    ib. 

—  of  uncle  or  an  elder  forbidden   ib. 

—  by  a  Mh&r  of  cousin's  son   ib. 

—  of  Asagotras  ib. 

—  from  illegitimate  branch  of  the  family ib. 

Relation  of  the  son  to  his  family  of  birth. 

—  of  only  son 909,  912,  1039, 1040,  laU,  1069 

—  eldest  son    915,  1039 

—  an  orphan    894^1039 

—  of  son  self-given     • 895,1039 
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▲i>OFTioN — giving  in  by  an    elder  brother  condemned  930, 

1039,  1040 

no  formula  for  transferring  an  adopted  son  1040 

parents  cannot  sell,  give,  or  desert  an  only  «on  1041a 

1069 

exception  in  case  of of  an  only  son  by.  paternal 

nncleor.his  widow 897,909,  912,1040, 1041,  1044 

valid  in  the  N.  W.  Provinces 910,  1042 

principle  of /ac^um  oaZ6^  applied   1042 

and  occasionally  in  Bengal 1043 

contra,  opinion  of  the  ^dstris 1042 

except  under  special  caste  custom 1043 

sole  remaining  son  deemed  an  only  son  1042 

caste  laws  in  Bombay  opposed  to  -*—  of  only  son      ib. 

among  the  Ling&yats ib. 

only  the  giving  of  an  eldest  son  is  prohibited 1044 

of  only  son  of  a  brother  in  Maithila 1046 

«  as  a  dvy&mushy&yana 1041 

an  agreement  at  necessary  to  constitute  a 

dvy&mushy&yana ib. 

presumption  of  this  in by  .a  Br&hmana  from 

a  different  gotra  1045 

similarly  in of  an  only  or  eldest  son 1045i 

the  presumption  in  such s ih, 

" nullifies  the  rule  that 

an  only  son  can  be  given  only  to  his  uncle 1045A 

Eldest  son, 
case  of  eldest  distinguished  from  that  of  an  only 

son 914,915,  1046 

g^ft   of  either  opposed  by  the  Mit&kshar&  and 

the  Vyavah&ra  Maytlkha    1046 

the  Datt.  Mim&msa  and    the  Datt.  Chandrika 

silent  as  to  eldest ib. 

his allowed  in  Bombay 1047,  1049 

though  censurable   1047 

and  in  Bengal  1048 

■  Madras ib. 

the  opinions  of  the  Bombay  l^&stris  various   ib. 

■  of  a  second  son  not  invalidated  by  the  death 

ofelder  1049 

gift  of  youngest  son  disapproved  in  the  Dekhan      ib. 

but  not  condemned  by  any  authority 1050 

158  H 
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PTioN — gift  of  youngest  son  even  to  a  man   of  a  differ- 
ent gotra  is  not  forbidden  1050 

Family  of  birth — amongst  6Mra$. 

propinquity  gives  rise  to  restrictions ib. 

"•  of  an  only  son  among  d(!idras  disapproved...  1050, 1051 

_— _ . — .  the  Lingdyats  disallowed 

1042, 1051 

— — —  by  a  6<idrsk  allowed  in  Bengal    ..^....  1051 

a  mother  can  give  her  son  in  —  to  her  brother  1051e 
Fitness  as  affected  by  Personal  Qualiiies — Sex^ 

daughters  are  not  to  be  adopted 1052 

except  by  special  caste  rules    1052, 10o3 

— —  of  a  sister,  illegal 105W 

a  sister's  daughter  or  son    cannot    become   a 

putrik&'putra    105S 

Fitness  for  Adoption — Age. 
opinions  vary  as  to  the  proper  age  of  the  boy  to 

be  adopted 1053,  1057 

80  do  caste  rules 1054 

he  should  be  young ib. 

— — > amongst  Br&hmanas    ib. 

"  Kshatriyas  ib. 

Vaisyas ib. 

— ^—     Adras ib, 

age  of  majority ib. 

the  native  lawyers  as  to  the  age  of ib. 

the  rule  in  the  N.  W.  Provinces   ib. 

Bombay 1064,  1055 

Juniority  of  Adopted  Son  to  Adoptive  Father. 
the  adoptee  should  be  junior  to  the  adoptive 

father  or  mother 1055 

Birth  after  Adoptive  Father's  Death. 
a  boy  not  born  in  the  life -time  of  adoptive  father 
can  still  be  adopted  by  his  widow   ib. 

Identity  or  Difference  of  Family  or  Gotra. 
sense  of  "  gotra"  when  used  in  connexion  with 

the  lower  castes ib' 

in  B  by  d<!ldras  no  obstacle  or  preference 

arises  from  consanguinity  1056 

when  gotras  differ    ^ »* 

when  they  are  the  same ...••     **• 
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Adoption — the  order  of  preference  amongst  Br&hmanaa   10666 

the  son  of  a  uterine  brother  ib, 

any  sagotra-sapinda ib, 

asagotra  sapinda tb, 

a  sapinda  of  the  same  gotra  ib. 

■  of  a  different  gotra ib. 

the  ceremonies  of  j&takarma  and  chtld&karana  ...  ib, 
a  bhinna  gotraja  to  be  adopted  before  his  upa- 

nftyana.    Contra  ib. 

the  samsk&ras  not  to  have  been  performed  in— 

from  a  different  gotra 1057,  1058 

of  a  married  sagotra  in  the  Dekhan  allowed  1057 

limitation  of  age  necessary  in  case  of of  a 

stranger ib. 

FitntSB  as  affected  by  Bodilif  Q^alitie8. 

■  leprosy  or  blindness  disqualifies  for 1058 

so  does  lameness 1058c 

Mental  Qualitiee. 

idiotcy  or  insanity  disqualifies  for 1058 

Religious  and  Ceremonial  Qualities. 
inseparableness  from  family  of  birth  discussed. 

1058,  1059 
whether  a  married  man  adoptable  1059, 1060c,  1062, 

1065 

exception 1065 

upan&yana  an  obstacle  to  1059,  1060c,  1062,  1065 

exception,  Bombay  1065 

■ should  be  before  tonsure 928 

except  within  the  same  gotra    930 

— after  tonsure 1060 

tonsure  no  obstacle  in  Bombay 1060e 

nor  initiation 1059 

l^stris' views  in  cases  of 1060 

■  to  be  before  the  boy  is  five  years  old    t6. 

reason 1064/ 

effect  of  tonsure  barring how  undone  P 1060 

■■  after  five  years  when  valid 1064/ 

a  sagotra  may  be  adopted  even  after  five  years 

ofage  and  tonsure 1060,  1061 

Investiture  with  the  Sacred  Thread. 

■  to  take  place  before  boy's  mnnj 1061,  1062,  1064 

when  gotra  differs  1061 
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— a  Br&hmana    boy    cannot  be  adopted  after  munj.  1062 

except  from  sagotras 1065 

such  an confers  no  heirship 1062 

rule  in  Madras i^- 

a  Br&hmana,  after  chtidakarna  and  the  upan&- 
yana  not  disqualified  for in  Bombay   1063,  1065 

of  a  boy  eight  years  old  and  before  initiation  held 

▼alid  in  Bengal 106S 

so  when  the  chAda  was  performed    ih. 

confra  notwithstanding  an  agreement ib. 

Fitness — cm  affected  by  MarHage. 
after  marriage  impossible 1063,  1064, 1065 

contra  according  to  the  Poona  6astris 1064 

in  case  of  a  sagotra  1065 

the  role  in  Bengal    ih. 

Madras  1066 

a  married  man  of  the  same  gotra  only  can  be 
adopted  1065 

of  such  a  married  man  having  a  family  admis- 

sible  1051c,  1064,  1064/ 

married  men  generally  fit  for amongst  Sddras    929 

but  not  among  other  castes 930 

the  rule  in  Bombay 1065 

Bengal    ih. 

Madras    1066 

Fitness — Place  in  Caste  qf  the  Adopted  Son. 

exclusion  from  caste  prevents  an in  the  Dekhan    ib. 

Fitness — In  case  of  Anomalous  Adoptions. 

no  variance  in  the  choice  of  the  boy i^. 

defective  filial  relation  between  dvy&mushy&yana 

and  his  adoptive  father ib. 

-  of  a  sister's  or  a  daughter's  son  as  a  dvy&mnshy- 

&yana t6. 

in  the  Ghetty  caste  —  is  necessary  to  constitute 

the  sons  of  daughters  lawful  heirs  1067 

Fitness — In  case  of  Quasi- AdopUo^is. 

in  the  kritriraa  form  of ib. 

no  restrictions  on  the  choice  of  the  son  ib. 

his  express  consent  necessary   ib. 

of  an  only  son  is  lawful  as  a  kritrima 1067/" 

no  restriction  on  the  choice  of  the  boy  in s 

in  use  in  Gujar&t » 1068 
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Adoftiok— of  a  daughter  or  foster  daughter  not  recognized..  1068 

no in  families  governed  by  the  Alya  Sant&na 

law  ib. 

amongst  kalaT&ntins  a  matter  of  free  choice ib. 

V. — Who  may  give  in  Adoption  and  when. 

The  capacity  limited  to  the  Parmte 1069—1073 

even  in  case  of  an  adult 930 

concurrence  of  both  parents  necessary  to  gift  of  a 

son  in 1064/,  1069 

after  father's  death  mother  competent  to  give 

in 1087 

mother  has  no  control  over  the  gift  by  husband 

in 1069 

widow's  capacity  to  give  in 1069,  1071 

recognized  by  Yasishtha  and  other  Smritis  1069, 1072 

husband  singly  may  give  in  — 1070 

wife  under  husband's  delegation  may  give  in i^. 

and  a  widow  without  his  authority  1070,  1071 

doctrine  of  the  Mit&kshar& 1071 

B&lambhat^a  favours  the  right  of  females  ib. 

mother's  assent  desirable  not  indispensable  1072 

the  rule  laid  down  by  the  Yyavah&ra  Maytlkha...      ib. 
Yasishtha  authorizes  woman's  independent  ac- 
ceptance of  a  son ib, 

and  a  gift  by  her ib, 

the  view  of  the  Yiramitrodaya ib, 

widow's  authority  conditioned  by  husband's  spi- 
ritual interests  1073 

grandfather  or  brother  cannot  give  in ib, 

orphan  cannot  be  adopted  i^. 

Qift  by  the  Father. — Father*s  personal  compete:ice, 

leper  (in  Bengal)  can  give  in 1074 

the  practice  in  Bombay ib. 

Circumstances  in  which  the  Gift  may  be  made, 

a  gift  of  a  son  morally  objectionable  unless  made 

in  distress  ib. 

but  a  gift  in by  a  competent  parent  always 

effectual 1075 

a  gift  is  not  invalid  through  absence  of  poverty...       ib. 
grounds  of  the  limitation  of  authority  to  give  ...  1075/ 
Qualifications  of  the  Power, 
consent  of  mother  desirable  1075 
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* ON — intelligent  boy's  assent  to  —  necessary 1075 

inferred  from  his  sabmission t6. 

information  to  relatiyes  necessary    1076 

their  consent  and  that  of  caste  merely  desirable.      16. 

consent    of   Goyemment  thought    necessary  to 
s  by  Saranj&mddrs,  &c ib, 

Oift  by  theMother — 08  a  Wife — by  express  permission 
of  Husband, 
wife's  giving  and  taking  in withoat  hus- 
band's permission  prohibited    ib, 

his  express  permission  thought  necessary  for  a  gift      ib. 

Husband* 8  implied  assent, 

husband's  express  permission  probably  not  indis- 
pensable   1077 

but  no  gift  against  his  express  or  implied  will  ...      ib, 

conditional  assent ib, 

assent  of  an  insane  husband  needless ib. 

Gift  by  Widow. 

after    father's    death   mother's   power   to  give 
dependent  on  authority  from  him    ib. 

or  a  discretion  subject  to  his  will... 1077, 1078 

the  narrower  view  of  widow's  capacity  illustrated.  1078 

widow's  rights  most  restricted  in  Bengal  ib. 

assent  of  father  to  a  gift  presumed  there  when 
there  is  no  dissent    ib. 

and  in  Bombay  except  where  he  would  be  spiri- 
tually prejudiced  1079 

in  Madras  assent  of  relatives  replaces  that  of 

deceased  husband ib. 

assent  of  elder  son  desirable  and  once 

thought  sufficient 1079,  1080 

the  widow  being  spiritually  dependent  on  elder  son  1080 

Gift  by  persons  incompetent^By  Adoptive  Parents. 

gift  by  adoptive  parents  not  warranted  ib, 

such  a  gift  guarded  against  by  Roman  Law 1080/ 

gift  by  real  parents  implied  in  prescribed  cere- 
monies  ^ 1060 

Persons  commissioned  by  the  Parents, 

parents  cannot  authorize  gift  after  their  decease,      ib. 

By  Grandfather f  Brother,  8fc. 

grandfather  cannot  give  when  the  boy's  father  is 
dead  and  mother  living  1081 
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Aix>PTioN — gift  by  brother  alone  not  upheld 10556,  1081 

the  practice  in  the  Panj&b 10816 

a  brother  cannot  give  in even  with  father's 

consent  1081 

Self-Gift. 

the  only  son  of  one  deceased  cannot  give  him- 
self in ib. 

the  Svyamdatta  not  to  be  recognized  in  the  kali- 

yng ib, 

the  kritrima  or  kart&  pntra  an  exception   ib. 

such s  allowed  only  in  Maithila  ...  ib. 

VI.     The  Act  of  Adoption — It$  Character  and  Essentials. 

— — is  essentially  a  religions  act   1082 

the  rights  of  property  connected  with  sacra ib, 

ceremonies  of  putreshti  and  datta  homa  impor- 
tant  1082,  1083 

*— —  among  the  mixed  and  lower  castes  1083 

no  purely  religions  rite  absolutely  indispensable,      ib, 

formerly  gift  and  acceptance  alone  requisite 1084 

and  still  sufficient  even  amongst  BrUimanas  in 

Madras  ib. 

in  Bombay  essential  ceremonies  insisted  on  ib. 

essential  ceremonies  enumerated 1085, 1124, 1125 

sacrifice  not  essential 922^ 

omission  of  ceremonies  a  cause  of  suspicion  ib. 

The  Act  of  Adoption — as  to  the  Gift. 

gift  of  boy  with  any  reserve  not  valid 1085 

the  ceremonies  are  intended  to  effect  a  complete 

transfer 1086 

the  patria  potestas  of  adoptive  father  restricted 

under  the  Boman  Law  1086e 

mere  engagement  does  not  constitute  —   1086, 1090 
nor  invalidate  a  subsequent  —  ceremonially 

made   1086 

gift  and  acceptance  essential  ...  1086,  1087, 1088,  1094 

actual  transfer  necessary  1086 

particular  formula  not  prescribed ib, 

nor  that  it  should  be  in  writing ib. 

expressed  intent  to  give  and  take  only  necessary.      ib. 
declaration  only  by  the  adoptive  father  ineffec- 
tual   1087 

delivery  with  requisite  declaration  completes— —      %b. 
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[ON — gifb  must  be  expressly  in  adoption 1088 

adopted  son  to  be  given,  nob  sold 1087 

assent  of  natural  father  legally  necessary  1088 

but  mother's  only  morally  necessary  ib. 

assent  of  adoptive  father  alone  suffices    ib. 

salutation  as  an  indication  of  acceptance 949,l088e 

The  Act  of  AdopiioH'-'as  to  the  acceptance. 

acceptance  a  cause  of  filiation 1068 

evidence  of  giving  and  taking  necessary ib, 

free  consent  of  giving  and  receiving  parents  in- 
dispensable   1089 

gift  and  acceptance  not  to  be  replaced ib. 

eX'  gr.  by  education  and  nurture id. 

even  among  Stidras ib. 

The  Act  of  Adoption — Assent  of  the  Son, 
adopted  to  be  of  the  same  class  and  affectionately 

disposed 1090 

never  taken  against  his  will  930,  931,  1090 

Contract  of  Adoption, 

agreement  to  adopt  survives  the  parties 1090 

husband's  reference  to  it  authorizes  wife  to  adopt  ib. 

such  agreements  not  specifically  enforced  ib, 

association  by  adopted  son  of  another  with  him- 
self does  not  constitute  1091 

Proof  of  the  transaction. 

principles  of  evidence  of ib, 

strong  evidence  necessary  to  displace  widow  or 

daughter    1092 

writing  not  necessary 955,  1095 

husband's  permission  being  proved  slight  proof 

of  ceremonies  required 1092 

not  so  conversely id- 
satisfaction  of  requirements  of  Hindd  law  must 

be  proved  ib. 

performance  of  extraneous  sacraments  not  suf- 
ficient   ib, 

nor  mere  acquiescence  of  widow   ib- 

proof  of  actual failing,  long  possession  of  no 

avail 1093 

BO  as  to  mere  residence  and  general  recognition,  ib. 

nurture  as  a  foster-child  is  not  adoption    ib, 

requirements  as  to  proof  not  technical    ib. 
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Adoption — Preevmption  in  favour  of  Adoption. 

presumption  in  favour  of  —  when  arisdb.1004, 

1095,  1096 

performance  of  ceremonies  to  be  presumed 1095 

presumption  when is  opposed  to  law 1096 

subsequent  conduct  does  not  make  that  an  — 

which  was  not  one    1096d 

of  sapinda  without  ceremonies  pronounced  valid.  1097 

brother  preferred  to  sister's  son  acknowledged 

without  ceremonies  547 

Estoppel. 

presumption  in  favour  of  an  invalid when 

countenanced  1097,  1098 

recognition  by  one  of  another  as  his  son  creates 

estoppel 1097 

and  admission  of  the  title  of  an  adopted  son  ib. 

so  do  acts  inducing  adoptive  father  to  believe  in 

the  validity  of  an 1098 

acquiescence  in  an  —  and  association  with  the 

boy  deemed  sufficient ib, 

in  Madras   mere   consent    to    an held   an 

estoppel ib. 

acquiescence   in  an  through    mistake    no 

estoppel  1098,  1099 

and  cannot  validate  an  invalid  ib. 

widows  completing  an  act  of  held  bound 

by  it    i ib. 

Ratification. 

ratification  of by  widow  or  male  sapindas ...  1099 

cannot  set  up  a  void 1100 

doctrine  of  ratification  not  applicable  to  such 

a  case  llOOc 

Limitaiion. 

to  suit  for  declaring  an invalid 1100 

omission  to  sue  does  not  validate  a  void ib. 

status  not  lost  by  particular  omission  to  sue ib. 

Tenns  annexed  to  Adoption, 

rights  by how  far  variable 187d 

'  subject  to  condition  of  defeasance  impossible 1101 

so  as  to  mancipation  under  the  Eoman  Law 1101c 

but  terms  as  to  property  are  annexed  to ...  1102 

commonly  by  widows  adopting  ib. 

159  H 
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[—Terms,  how  far  binding  on  the  adopted  son    1102 

effect  given  to  them  though  disapproved  bj  the 

d&stris    •&. 

Bon  adopted  as  an  adalt  boand  to  fulfil  accepted 

terms  ^ 1103 

assent  of  adopted  son  to  contingent  defeasance 

void 1103c 

terms  made  in s  by  males 1103 

Roman  Law  as  to  such  terms    1104a 

limitations  annexed  to s  considered  null  by 

the  S&stris 1104 

as  ex.  gr,  that  adopting  widow  should  have  man- 
agement        i6. 

son  bound  only  morally;  and  not  in  case  of  waste.  1105 

such  terms  annexed  in  kfitrima  s ib. 

and  capable  of  ratification  by  son  at  majority  ...  ib. 
usage  sanctions  terms  for  protection  of  widows...  1106 
husband  may  annex   terms    to  his   permission 

to  adopt    1106,1114 

or  make  dispositions  which  affect  an  — ^  ...  1107,  1114 

with  reserve  for  wife  and  daughter 1107 

under  a  will  limiting  the  boy's  estate »&• 

^—  by  widow  with  husband's  instructions  thought 

to  invalidate  his  will    ib. 

the  adopted  takes  by  inheritance,  not  devise 1108 

accompanying  terms  written  or  oral    ib. 

terms  held  not  binding  in  Madras   1109 

a  compromise  of  sapindas'  claims  upheld   1109a 

widow  (in  Bombay)  may  reserve  part 1109 

husband's    limitations  of   estate  of    widow  and 

adopted  son  recognized  in  Calcutta    1109,  1110 

if  accepted  by  boy's  real  father lllOa 

they  may  give  the  widow  a  life  interest 1110 

analogous  to  settlement 1110& 

opinions  of  the  6&8tris 1110 

"  absolute  control"  may  mean  only  management 

for  the  son 1110^ 

questions  arising  from  uncertainty  as  to  the  per- 
son to  be  adopted 1110 

by  a  sonless  man  does  not  affect  previous  dispo- 
sal of  property  ...     641p,  nil 

but  limits  testamentary  power ih. 
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Adoption— use  of  a  mjityu-patra  1111 

adopted  son  should  on  theory  take  estate  as  an 

aggregate llll,  1114 

but  widow  may  impose  protective  terms    ...1112,  1114 
whether  dowered  widows  adopting  must  necessa' 

rily  defeat  their  own  estate    1113 

grounds  of  the  capacity  discussed 1114 

the  older  authorities  agree  with  the  S&stris  1115 

the  recent  ones  agree  with  the  usage  in  Bombay      t^. 

cases  discussed. ..7 1115,  1116 

Colebrooke's  opinion    1116 

Assent  as  a  vt^uable  consideration. 
assent  of  boy  to  be  given  is  a  valuable  considera- 
tion   1015,  1116 

as  against  giving  family ib. 

receiver   1117 

natural  parents  not  to  contract  for  their  own 

benefit ih. 

uor  can  sapindas  ih. 

parsons  who  must  attend  at  an enumerated  ...  1118 

analogous  practice  at  Rome  1118a 

persons  to  be  invited  at  an enumerated 1118 

Persons  taking  part  in  the  act — The  Parents  giving. 

the  giver  and  receiver  to  be  present    ib. 

adopter  must  personally  take  the  boy ib. 

mother's  presence  not  indispensable    1119 

deed  insufficient  to  constitute  — ib. 

declaration  of  gifl  can  be  made  by  the  giving 

parent  only    ib. 

parents  need  not  consult  relatives    ib. 

corporeal  delivery  of  boy  may  be  made  by  deputy      ib. 

The  Parents  taking. 

husband  and    wife   should    be  present,    and  a 

Br&hmana  to  make  oblation  to  fire  1120 

or  wife  alone  under  delegation  j^. 

facts  indicating  delegation j^. 

when  one  of  the  adoptive  parents  is  dead    id. 

no when  both  are  dead  is. 

Presence  of  the  Child  given  necessary  1121 

he  may  dissent ib. 

Presence  of  Relatives. 

to  be  sought  but  not  indispensable  ...1121  and  note  ib. 
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^'-' Anomalous  Adoptions, 

ia  qitasi a  no  forms  necessary  except  express- 
ed assent 1121 

in  kritrima s  consent  of  the  boy  essential ib. 

and  of  boy's  parents ib. 

External  conSiiions — Publicity. 

public  transfer  and  religious  rites  requisite  to—     ib. 

notice  of -»-  to  sagotra-sapindas  and  to  the  R&ja 

or  chief  local  officer  enjoined 1122 

—  deed  to  be  signed  by  the  relations   ib. 

such  intimation  and    publicity    not  absolutely 

essential ib. 

Time  for  Adoption. 

an  auspicious  day ib. 

declaration  by  daylight  ib. 

Place  for  Adoption. 

usual  place  of  residence  desirable,  not  necessary.  1123 

so  of  sacrifice  in  adopter's  house ib, 

Cei'emonies  constitutive — Amongst  Brdhmanas. 
demand,  invitations,  notice,  gift,  sacrifice,  inves- 
titure        ib. 

putreshti  not  essential  to 1124, 1126 

rites  prescribed  by  Vyav.  MayAkha t^. 

simple  forms  ordained  by  Vasishtha    1125 

forms  regulated  by  custom ib. 

economy  of  forms  favoured  by  the  Courts ib. 

whether  mere  gift  and  acceptance   enough  not 

certain ih. 

datta  homa  thought  essential 954^1125,  1126 

not  amongst  classes  imitating  the  Br&hmanas  ...  1131 

isolated  exceptions  amongst  Br&hmanas xb. 

Jala  Sankalpa 1119, 1126 

placing  in  adopter's  lap 949c,  1126 

sniffing  the  head,  Aghr&na 949c 

mere  declarations  pronounced  insufficient...  1126,  1127 

so  of  performance  of  obsequies  ih. 

Abridged  Ceremony  for  one  in  extremis 1127,  1128 

no by  will    964,  1127^ 

ceremonies  exacted  in  case  of  adults 1128 

ceremonies  begun  by  dying  husband  completed 

by  widow 1128,  1129 

Jagann&tha's  views 1291 
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Adoption — investiture   in    adoptive  family    thought  essential 

by  Colebrooke 1129,  1130 

vicarious  ceremonies  in  lower  castes  1130 

mere  gift  and  acceptance  enough  in  Madras ih. 

observations  of  Judicial  Committee 1130e 

exceptional  dispensations  in  Bombay 1131 

In  adopting  Sagotras, 

sacrifices  may  be  omitted 930a,  1131,  1132 

though  religiously  prescribed 1132 

Adoption  after  tonsure. 

ceremonies  necessary 1133 

sacrifice  annuls  effects  of  tonsure  (Datt.  Mim).  11346 
Jft  adopting  as  Dvydmushydyana. 

additional  formula  used 1134 

Ceremonies  constitutive — Amongst  the  lower  castes, 

sacrifice  not  needed  921,  1134,  1135a 

■  but  desirable    1137 

except  perhaps  in  Bengal 1135a,  1137 

all  castes  below  Br&hmanas    placed  on  the  same 

level 1135c 

a  Qosdvi  to  adopt  without  Yedic  rites 921 

cases  of without  sacred  rites 1136 

Subsidiary  Forms  • 1137 

writing  needless   • 1138 

but  usual   1139 

insufficient  by  itself. ib, 

no  invariable  form   ib, 

clear  evidence  to  be  insisted  on ib. 

mere  intention  insufficient ib. 

case  of  invalidity  for  defect  of  forms 1140 

Informalities ib. 

a  cause  of  invalidity • ib. 

in  Madras  immaterial 1142 

unintentional  omission  not  fatal    1140 

except  perhaps  of  all  ceremonies 1141 

defect  of  forms  but  not  of  essence  remediable  ...      ib. 

omission  raises  presumption  against 1142 

Ceremonies — Collateral ,. ib. 

donations  to  Br&hmanas ib. 

presents  to  the  child    ib. 

Authentication ib. 

instruments  thought  indispensable  by  some  castes      ib. 
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ciON — distribution  of  sweetmeats,  Ac, IIW 

Ceremonies— Variatuyns  in  Qiuui- Adoptions. 

nitya  and  anitya in  Madras ib. 

krita s  disallowed    1143,  IWy 

imitated  by  ascetics 1143 

and  in  Gujar&t  1144 

comparison  of  Roman  law  1146d 

kptriraa mere  gift  and  acceptance 1143 

mere  assent  makes  a  foster  son 1144 

mere  nurtnre  held  to  make  an  heir  ib. 

and  recognition  in  case  of  a  dancer ib. 

VII. — Consequences  of  Adoption — Perfect,  General  Effects^ 

Change  of  Status  ll^*) 

effect  of  complete amongst  the  twice-born...    938 

gift  in extinguishes  filial  and  paternal  rela- 
tions   365a,  1087 

relation  to  family  of  birth  annulled 1145 

•  causes  complete  severance  from  family  of  birth...  365a 

whether  consanguinity'ceases  with discussed  1022 

law  in  Maithila ib- 

■  the  Andra  country ib. 

relation  to  adoptive  family  completed  by  initia- 
tion   1145fl 

■  confers  right  to  inherit   53 

adopted  becomes  like  a  begotten  son  367c,  1145 

rights  subject  to  partial  defeasance 1149 

adopted  son  does  not  replace  disqualified  father  ? 

577,580 

not  to  be  disinherited   584 

only  one allowed  at  a  time 1146 

except  on  refusal  or  incapacity  of  adopted  son  to 

fulfil  duties    1166 

adoptive  mother's  interests  gradually  developed.  1147 

her  ancestor's  interest ib. 

son  includes  adopted  son  in  Succession  Act  1148 

Change  of  Sacra    1147 

the  most  important  result  of t*. 

deliverance  from  Put  effected  by  single ...  1148 

no  ceremonial  impurity  from  family  of  birth    ...      ib. 

Transfer  of  Offspring  ib. 

son  goes  with  father  into  adoptive  family   ib- 

Adoption  by  Male  prospective 1149 
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Adoption— by  male  does  not  affect  bygone  transactions  ...64le,  1149 

affect  a  completed  gift  ib. 

Adoption  by  Widow  restrospective. 
"  operates  retrospectively"  how  construed     366,  983, 

990,  991,  994. 

not  retrospective  amongst  competing  collaterals.    994 

even  when  postponed  by  fraud 996 

son  by ranks  as  posthumous •,.  1150 

~—  by  widow  of  the  last  male  survivor  of  family   ...     993 

widow's  ownership  ceases 1149,  1150 

her  past  transactions  subject  to  rescission 1150 

upheld  when  they  were  necessary  or  beneficial 

1160,  1151 
rights  of  action  and  vested  interest  arise  at        ■ 

1160,  1152 
but  extend  only  to  interests  actually  vested  in 

deceased  adoptive  father   990,991,1162 

not  to  a  r&j  re-granted  to  a  widow 1152 

nor  to  collateral  succession  taken  before  actual 

1176 

Adoption  final ..^ 1162 

cannot  be  set  aside 365,  918a,  938, 1086, 1153 

or  renounced 1163 

boy  duly  adopted  not  to  be  abandoned  or  disin- 
herited    340,  584,  1095,  1096,  1106 

rights  may  be  renounced 1173 

or  made  subjeqt  to  conditions  by  agreement 1154 

no  return  to  family  of  birth ib. 

Connexion  with  Family  of  Birth — As  to  prohibited 

degrees 1163 

a  male,  though  given  in cannot  marry  within 

seven  degrees  in  family  of  birth 937,  1155 

Conditions  and  terms  annexed  to  Adoption 1155 

not  allowed  to  affect  the  status. ...w. 1166 

conditions  accepted  in  ignorance  not  binding ib. 

life  interest  retained  by  widow  adopting  under  will  1157 
■  under  agreement  with  natural  father  held  rati- 

^     fiable  .....'. ib, 

contrary  view  of  S&stris 1158 

allowed  by  customary  law ib. 

nature  of  adopted  son's  interest  under  wills,  &c., 
in  favour  of  widow   ...•• ib. 
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onSpedfic  effects. — Relations  to  Family  of  Birth 1159 

natural  must  give  up  to  adoptive  parents  ib, 

'  not    subjeot  to   expenses  of    the  boy's 

samsk&ras 1160 

tonsure   wrongly    performed  by  natural  father 

void ib. 

obsequies  performed  for  natural  father  ineffectual     ib. 
adopted  son  should  not  perform  obsequies  for 

natural  mother 1161,  1166 

no  inheritance  in  family  of  birth  1161 

except  in  default  of  other  heirs 1162 

no  obligation  to  pay  natural  father's  debts ib. 

the  incapacity  for  marriage  in  family  of  birth 

continues    '. 1163 

— —  of  younger  brother  by  birth  disapproved ib. 

relatives  by  birth  do  not  inherit  from  boy  given 

in 1164 

Relations  to  Family  of  Adoption. 

adopted  son  cannot  marry  within  three  degrees. 

937,  1163 
the  adoptive  father  is  entitled  to  custody  of  son. .  1164 

who  should  reside  with  him  ib. 

adopted  son  entitled  to  maintenance    1165 

and  his  widow   ib. 

his  samsk&ras  to  be  performed  ib. 

objects  of set  forth 1165,  1166 

relation  to  adoptive  mother's  ancestors  1166 

succession  to  adoptive  father's  estate 1166,  1171 

bound  to  maintain  widow 1166,  1167 

similar  duty  of  daughter-in-law  adopting  1167 

rights  of  son  arise  forthwith  on »^. 

the  ordinary  rights 1168 

alienation  by  father  restricted   ib. 

except  of  self-acquired  property  1168,  1172 

different  relations  of  father  and  son  as  to  pro- 
perty in  Bengal  and  Bombay \168f 

interdiction  open  to  adopted  son  1169 

cases  of  an  adopted  son's  rights llTOss 

rights  vest  in  son  adopted  by  daughter-in-law 

1171, 1180,  1183 

not  annulled  by  subsequent  disposition 1171 

or  birth  of  daughter's  son  (Bengal) ib. 
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Adoption — adopted  son  succeeds  thoagh  separated  ..•...•••. 1172 

takes  by  survivorship    i^. 

disinherison  of  adopted  son    1173 

his  renunciation  and  relinquishment  of  rights  938,  1173 
he  is  not  thereby  restored  to  his  family  of  birth    938 

his  widow  entitled  to  maintenance  1174 

son  not    prejudiced  by    widow *fl    nnanthorized 

alienation 367,  1176 

may  get  such  alienations  rescinded   .........  367,  1 1 74ss 

but  not  those  properly  made 1184, 1186 

adopted  son  divests  widow's  estate    866,  367 

— ^—  cannot  defeat  or  divest  an  estate  P    992 

■     cannot  divest  inheritance  vested  in  son's  widow  .    993 
widow's  right  reduced  to  that  of  mother  and 

guardian 1174c,  1179 

except  incases  of  necessity  ? 1177 

adopted  son  heir  in  turn  to  adoptive  mother's 

stridhana 513, 1175, 1180 

alienation  by  widow  after not  ratifiable 1175 

her  religious  gift  invalid 1176 

she  may  give  her  separate  property 1177 

sale  for  husband's  debts  good   ib. 

under  necessity  valid  P t^. 

rights  in  case  of  successive s  by  mother  1177,  1178 

as  to  alienations  between  death  of  first  adopted 

son  and  second 1178 

adopted  son  representative  for  suits    ...•••  1179 

■  pending  suit  by  widow    ." ib, 

widow's  right  to  maintenance  against  adopted  son  1180 

and  to  residence  ib. 

adoptive  mother  succeeds  to  son  ib, 

adopted  son  succeeds  to  step-mothers 1181,  1182 

connexion  in  sacrifices 1181c 

succession  of  adoptive  step-mother 1181,  1182 

importance   of  right  to  adopt  as  between  co- 
widows    • 1182 

adopted  son  liable  for  adoptive  father  and  grand- 
father's debts    1183 

and  those  properly  incurred  by  widow 1184 

he  recovers  debts  in  his  own  right  ib, 

adopted  son  pronounced  liable  as  such  for  mo- 
ther's debts? 1185,  1186 

160  « 
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ON— admissions    by    widow  as  manager  as  afTecttng 

adopted  son  1185 

widow  bonnd  to  account  to  adopted  son 1186 

adoptive  mother  legal  representative  of  adopted 

son  ib. 

adopted  son  yields  religions  precedence  to  one 

by  birth ib, 

marriage  in  adoptive  fomily  prohibited  to  three 

degrees  ib, 

adopted  son  regarded  as  of  the  adoptive  family 

for  further —s •*• 

adopted  son  competing  with  son  by  birth  takes 

one-fcurth 365,  372,  373,  388,  778,  935,  1187 

so  in  mother's  property  11S7 

exceptions  (especially  amongst  dtldras)    ...1187c  1188 

son  by  birth  takes  vatan  or  impartible  estate 1188 

adopted  son  excludes  an  illegitimate  as  heir  to 

mother    ^ U. 

sister  succeeds  to  adoptive  brother 1189 

Collateral  Succession  through  Adoptwe  Father ib* 

adopted  son  shares  sacra  of  the  family  ••...      ib. 

' unless  adopted  after  partition  1189, 1190 

partition  excludes  boy  subsequently  adopted 1009a 

adopted  son  is  a  sapinda • 1196 

he  takes  his  father's  share  in  a  partition    ...935c,  1190 

or  in  a  collateral  succession   1195 

replaces  him  in  nnited  family 1190 

two  cases  contra 1191 

adopted  son  may  compound  for  his  share   939 

coparceners  need  not  wait  for  an 1191 

adopted  son  takes  collaterally  only  where  succes- 
sion opens  after 1193, 1195,  1196 

he  continues  an  estate  but  does  not  recover  it  once 

distributed 1195 

adopted  son  of  whole  brother  preferred  to  natural 

son  of  half-brother  1194 

collateral  inheritance  by  a  group  and  subsequent 

1195<? 

collaterals  inherit  from  adopted  son 1196 

adopted  son  may  separate  from  adoptive  father...  939 
but  does  not  thereby  lose  his  rights  of  inheritance  939 
adopted  sons  succeed  inter  se 1197 
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Adophok— adopted  son  Bttoceeds  to  Bister's  adopted  son  1197 

Collateral  Succession  through  Adoptive  Mother ib, 

comparison  of  the  Boman  Law 1197<l 

oases  discussed 1198 

conclosion  that  the  adopted  son  takes  collaterally 

through  adoptive  mother  like  son  by  birth  938, 1200 
Manu   gives  heritage  of  maternal  grandfather 

only  to  begotten  son 447 

Imperfect  Adoption    1200 

comparison  of  the  Boman  Law 1204e 

0  contrary  to  caste  laws  annulled  by  caste 1201 

a  small  share  given  in  such  cases ib, 

rights  in  family  of  birth  unaffected  by  invalid 

1202 

succession  or  participation  to  the  exclusion  of  a 

person  disqualified  not  divested  by ib. 

sons  already  adopted  take  subsistence    ib, 

^— — ' — . or  replace  the  father  1202c 

a  vicarious allowed  by  custom 1202 

conditions  of  cancelling , ib- 

invalidity  1203 

invalid transmits  no  right 1205 

right  of  maintenance  arises  in  case  of  severance 

from  family  of  birth.. 1204 

invalid not  set  up  by  subsequent  change  in 

family 1206 

mere  ceremony  cannot  give  validity  to  unlawful 

s 909, 1048,  1044 

no over  the  head  of  a  man  fully  initiated  even 

after  his  death  1207« 

or  by  other  substitute  than  a  widow  P 1207 

Caee  of  a  Gra/iUee  1208 

the  sovereign's  or  superior's  consent  required  un* 

der  native  system  for  succession  to  the  tenure,      ib, 

a  confirmatory  sanad  relied  on  to  be  proved ib. 

Effects  of  Adoption  as  Jhydmushydyana 1209 

the  boy  inherits  from  his  natural  father  in  default 

of  other  sons t5. 

Other  irregular  Adoptions. 

kfitrima  son  inherits  in  both  families ib. 

"'         contracts  no  family  relation  with 

the  adoptive  father's  or  mother's  cognates 1067 
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fitrima  son  adopted  by  one  parent  sncceeds  to  that 

one  only    1210 

-  does  not  affect  a  Talabda  Kelt's  right  of  disposal.  1210 

similar  law  in  some  other  castes   1213 

the  adopted  son  may  be  replaced  where  a  begot- 
ten son  coald  be  disinherited 1211 

no  saccession  as  son  of  adopted  daughter,  she 

having  brothers ^ ib. 

-  or  under  a  bought  son •••.      ib. 

plurality  of  adopters  and  adopted ib. 

a   gosavi's  pupil  does  not  succeed  to  him  as 

father  1212 

qtuisi of  son-in-law  not  recognized  ib. 

his  rights  under  customary  law 12126 

foster-son  not  recognized  by  the  iS&stras  as  a 

successor 1212,  1213 

but  recognized  by  custom  1213 

as  successor  in  both  families ib, 

widely  recognized  by  the  castes  in  Gujar&t    1213e 

adoptions  generally  disallowed  there    ib' 

quasi by  N&ikins  ineffectual 1214 

— —  exception  12146 

[. — Suits  and  Proceedings  connected  with  Adoption, 

jurisdiction  recognized  by  Hindtllaw 1215 

In  case  of  Non- Adoption, 

agreement  to  adopt  binding  • ib, 

no  suit  to  compel  a  widow  to  adopt 1216 

bequest  to  specified  person  not  defeated  by  non- 

ib. 

direction  to  adopt  not  equivalent  to  bequest ib, 

breach  of  a  ^written  agreement  as  to  «^-^  does 

not  avoid  it ib. 

Position  of  Widow  before  Adoption, 

she  may  obtain  a  declaration  of  her  heirship 1217 

authority  to  adopt  do  obstacle ib. 

two  widows  authorized  may  divide  the  property,      ib, 
a  son  adopted  may  dispute  widow's  prior  trans- 
actions       ib, 

presumption  in  favour  of  them  if  approved  by 

heirs    , ib. 

declaration  in  favour  of  son  still  to  be  adopted 
cannot  be  made 1218 
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Adoption — widow  is  not  a  trustee  for  son  to  be  adopted  1218 

widow  continuing  suit  after    —  may  be    re- 
garded as  trustee ib, 

no  forfeiture  for  attempted  false ib. 

alienation   by    widow    before  second  , not 

affected  by  it t^. 

Suits  to  establish  Adoption. 

a  claimant  in  Bengal  must  prove  authority  and 

actual ib. 

must  sue  for  property  when  it  is  sought 1219 

but  may  sue  for  declaration  for  use  before  another 

authority    • ••••.     ib, 

an  adopted  son  discarded  may  sue  to  establish  his 

right    ib, 

second nnder  power  invalidated  by  existence 

of  widow  of  first  adopted ib. 

authority   where     required     must    be    strictly 

proved  1219,  1220 

evidence  of  ceremonies    1221 

facts  deemed  significant 1220 

presnmption 1220,  1221 

registration  of  deeds  of recommended    1220 

in  a  suit  as  adopted  son  a  right  as  dvy&mushy&- 

yana  not  to  be  set  up   1222 

conditions  of  suit  for  declaration ib. 

institution  fee    ib. 

certificate  of  administration  may  be  claimed  to 

estate  of  one  whose is  disputed 1223 

certificate  of  guardianship  does  not  give  a  right 

against  a  widow  disputing  the ib. 

Suits  to  set  aside  Adoption. 

person  interested  may  question  an  ■  995 

suit  competent  apart  from  claim  to  property 1223 

but  not  to  a  stranger 1224 

adopted  must  prove 1223 

estoppel  against  one  who  has  admitted  by 

conduct 1223,  1224 

grounds    deemed   insufficient  for  setting  aside 

1224 

, _ _^«—  for  establishing  it 1226 

suit  competent  only  to  nearest  heir  unless  this 

is  impracticable 1225, 1226 
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[ON — Bait  for  possession  aa  heir  must  not  be  changed 

into  one  for  declaration  against  an 1226 

objection  of  consent  not  obtained  held  too  late 
when  raised  before  Judicial  Committee  ib. 

objection  not  pressed  below  disallowed  in  second 
appeal 1228 

admissions,  as  binding  or  not,  discnssed  122668 

acquiescence  or  consent  through  ignorance  not 
binding  1227 

nor  if  got  by  misrepresentation 1227, 1229 

Adoption  an  incidental  question. 
in  fact  presumed  valid 1228 

case  of  conveyance  convertible  into  mortgage 
on t*. 

devise  to  adopted  son  as  persona  designala  upheld 
though invalid 1228,1229 

Proceedings  conseqtient  on  Adoption 1229 

under  Act  XXVII.  of  1860    1229,  1232 

gift  to  adopted  son  not  affected  by  birth  of 
sons 1229 

settlement  on  widow  with  concurrence  of  adopted 
son  upheld ib, 

son  cannot  demand  a  declaration  of  right  to 
specified  undivided  share  1230 

son  adopted  pendente  Ute  to  be  made  a  party ib. 

representation  acted  on  to  be  made  good    ib, 

attestation  of  a  deed  of  does  not  bind  to 

a  statement  therein 1231 

certificate  of  administration  to  estate  of  adopt- 
ed child  ib. 

adoptive  mother  preferred  as  guardian  ib, 

certificate  of  guardianship  when  to  be  given  to  a 
widow  1021,1022 

widow  cannot  continue  a  suit  against  wish  of 
adopted  son  after  he  has  attained  full  age 1232 

she  is  entitled  to  certificate  of  administration  to 
deceased  husband's  estate  as  against  an  alleged 
adopted  son  i^- 

the  questions  of  title  and  of  adoption  to  be  adju* 
dicated •*• 

in  case  of  application  for  certificate  of  administra- 
tion resisted  tA. 
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AdoftioK— a  contest  between  widow  and  adopted  son  as  to 
validitj  of  will  should  be  the  subject  of  a  regu- 
lar suit  1233 

effect   refused  to  pertnission  to  adopt  during 

adopted  son's  life .    t^. 

bequest  contingent  on  death  of  proposed  adopted 

son  unmarried  invalid ib. 

grant  of  probate  to  alleged  adopted  son  cannot 

be  resisted  by  creditors  of  next  heir    t^. 

Judgments  and  Evidence  in  previous  cases 1234 

no  process  for  establishing  or  avoiding  as 

to  all  the  world 12346 

judgment  on is  not  in  rem  1234 

decree  not  evidence  in  litigationVith  third  parties,      td. 
nor  binding  between  adopted  and  a  different  heir      ib. 

not  res  judicata  when  parties  changed ib, 

but  between  the  same  parties  res  judicata,  though 

for  a  different  portion  of  the  property ib. 

different  decision  in  case  of  other  property 1235 

i  ■  denied  in  a  summary  inquiry  may  be  asserted 

in  a  snit a ib, 

deposition  of  plaintiff  in  suit  against  one  adopted 

son  not  admissible  in  suit  for  a  second  P t^. 

a  certi6cate  may  be  granted  as  guardian  to  a  son 

whose  father's has  been  set  aside 1236 

Limitation 1100,  1236 

to  suit  for  declaration  of  adoption  six  years  from 

act  contradicting  it  1236 

i for  declaration  against six  years 

from  knowledge    ib. 

limitation  computed  from  death  of  widow  who 

had  adopted  after  her  son's  death  ? 1236, 1237 

acknowledgment  by  sister  of  deceased  held  not 

to  bind  her  son 1236 

limitation  in  a  suit  for  a  share  by  one  as  adopted 
son  computed  from  knowledge  of  exclusion    ...  1237 

ADTTi/riBOUS  MoTHEE — must  be  maintained 592 

— WIFE — must  be  maintained  by  husband  ib. 

not  by  his  brethren ib. 

to  be  kept  apart    ib. 

her  husband  inherits  her  earnings  by  adul- 
tery     516 

Ses  Unchastity ;  Maintenance ;  Wife. 


Digitized 


by  Google 


580  iNDEi. 

ULTERY — an  offence  under  the  Indian  Penal  Code .*    593 

disqualifies  a  widow  from  sucxjeeding    89, 154, 430, 

449, 588-594 

but does  not  divest  property  already  ve8ted^9,591 

'  revokes  wife's  authority  to  deal  with  husband's 

property 92a 

— — '—  amongst  the  lower  classes  punishable  as  involv- 
ing injury  to  caste  rather  than  loss  of  chastity.    424 

one  begotten  in has  no  right  of  inheritance.  387, 

424,582a 

but  of  maintenance  only 582a 

reason  why  was  denounced 685fi 

'  entails  only  a  penance  when  connexion  was  not 
with  a  man  of  a  lower  caste 424 

■  with  a  low-caste  man  punished  with  divorce ib* 

— atoned  at  husband's  will »6« 

See  Disqualification ;  Unchastity ;  Wife. 

VANCEMENT — uo  presumption  of  —  from  purchase  by  a  Hin- 

dA  father  in  son's  name 602,  722 

yAM— explanation  of 32(5'»371 

iRVlLl  CASTE    373 

B — of  VijS&nesvara • 15 

the  Dharmas^stras 31,37 

—  of  majority  fixed  at  eighteen 948 

this  does  nob  afiect  adoption 960^ 

—  of  competence  for  religious  acts    1090c 

child  how  designated  at  different  times i6- 

See  Adoption  II,  905d,  929;  in,  947,  960,  961,  973,  996; 
VIII,  1232. 
Boy. 
iRiNA— iS^ee  Adoption  III 949c 

^IHOTRA    817 

EtEEMENT — private  cannot  alter  the  course  of  devolution  4, 156a,  177 
not  allowed  to  control  customary  law 90 

■  between  adopted  son  and  mother  pronounced 

void  177/,187<i 

■ how  far  valid.  1115. 1158 

■  to  divide  after  a  certain  event  does  not  sever  in- 

terests     684 

See  Adoption.  VI.  1086,  1090;  VII.  1154, 1157  ;  VIII.  1215, 1216 
Evidence  of  Partition;  Distribution  j  Partition  ;  Partnership. 
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Alien ATioN--power  of  —  dependent  on  circumstances  .........     1 70 

Kmited  by  HindA  Law  186 

by  adoption 8106 


1«1  H 


■  ;  its  growth  in  Europe 808n 

•  by  absolute  owner  now  unrestricted 81,  219 

family  estate  once  deemed  inalic nable 731(2 

how  the  family  estate  became  gradually  aliena- 
ble          ib. 

•  generally  disapproved  in  ancient  laws 783 

-  of  sacred  property  usually  disallowed 741 

religious  endowment  alienable  only  to  one  in  the 

line  of  succession 202,  785fi 

otherwise  indivisible  and  inalienable    785 

exceptions ib. 

interest  of  a  temple  servant  alienable 785n 

vatan  property  cannot  leave  the  family  846 

-  of  self -acquired  property  limited  to  surplus  over 

family  needs 648a,  759, 1241,  1242 

impartibility  consistent  with  alienability  159,  398,  741d 

bnt  checks  incumbrance 162 

inalienability  a  question  of  family  custom 159 

T&j  not  necessarily  inalienable    741<2 

widow's  right  to  maintenance  inalienable  762 

Alienation  by  Coparcener. 

a  coparcener  may  alienate  for  value  his  share 

without  consent  of  others   605,664,  748(J 

but  not  by  gift  477,  609,  664,  705 

or  by  devise  664,  706 

except  for  pious  purposes 664 

he  cannot  dispose  of  joint  property  without  con- 
sent of  the  others  (Mit^ksharft) 478,  510,  601a, 

603c,  705 
restrictions  on by  caste  custom    745d 

•  made  under  necessity  valid  by  custom 7505 

Alienation  by  Father, 

of  patrimony  subject  to  control  of  descendants 
unseparated 210,  638a,  648a,  812,  813a,  814a 

•  without  assent  of  heirs  invalid  by  custom  2936,  645^ 

son  may  prevent  improper 194^,  639 

or   annul  it  unless  made  before  his    birth     or 

adoption    641c,  803,  1149 

care  for  child  unborn  .«....• 211A 
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Alienation— of  immoyeable  property,  though  Belf-aoquired,  said 

tobeinvaUdP ^ 772,812 

father  has  full  power  over  property  self-aoqoired  772, 804 

by  will  invalid  against  a  united  son 8134 

subject  to  provision  for  fomily 797,  798,  1242 

•  depriving   a  widow   or   family   of  subsistence 

invalid  214,241 

— »—  for  purposes  not  immoral  binding  on  son  858 

■  immorsJ  purpose  affecting  but  a  trivial  portion 

does  not  invalidate  it    8 

AUenation  by  Grandfather. 

■  with  son's  assent  not  disputable  by  that  son's  son    803 
Alienation  by  Mahant. 

fraudulent set  aside    •«••••    18^ 

See  Trust ib. 

AUenation  by  Manager  6876,766 

•  acquiesced  in  by  co-paroener  is  binding  on  him...  750a 

Alienation  by  Miatreea. 

mistress  not  to  alienate  a  house  given  to  her  by 
her  patron 194c 

AUenation  by  Son, 
— ^  requires  father's  consent 813 

Alienation  by  Uncle. 

■  without  assent  of  nephews 813a 

Alienation  by  Widow. 

■  dependent  by  caste  usage  on  non-exist^ioe  of 

male  relatives  of  her  husband   782i 

■  not  to  prejudice  subsequently  adopted  son 11746S 

See  Widow. 

Pilgrimage •••• • •••«.•    322 

AUenation  by  Wife. 

■  in  case  of  paraphernalia  under  English  law  •  186c2 

See  Ownership ;  Manager ;  Property  Self-acquired. 

Adoption  Vn.  1168,  1175,  1176,  1178,  1184,  1186; 
VIIL1218. 

Alahanni— laws  of  the • 884a 

Allowancbs— temple,  are  hereditary  and  divisible ^.  742 

Chird6 452 

Des&igiri »  ib. 

Muglai a, 

Sirp&va ib. 

Yastfa ••»••• ,„..». ..•••.«  M*******  ^ 
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ALL0WAKCE8^fh>m  GoYernment,  arrears  of  are  Strtdhana 524 

Alya  SantasA  LLwSee  Adoption  III.  1016,  IV.  1068. 
Ahalogt  07  HiNDt  Law  followed  in  saocession  to  principalities, 

Ac « 737 

^— —  a  means  of  oonstmotion 108 

See  Interpretation. 
Anantadkva — author  of  SamskArakaostubha  24 

AvOBbTOA-WOBSHIP 281 

See  drAddhas. 

Ancxstral  Lands  « lands  onoe  held  by  common  ancestor   713a 

Ahcssibal  Pbopebtt — See  Property  Ancestral :  Succession ;  Par- 
tition; Alienation. 

AxiMAL  Sacbificb — formerly  prevalent 900/ 

Ajotta  Adoption— fi!w  Adoption 894^,  1143,  1205 

AviTTA  Datxa 8996 

who  is  —  sonP lObd 

son  of  — -  son  .- 1060(2 

Annxtitt — jS!ee  Investment ;  Nibandha;  Property. 
Ahomalous  Adoption— £[66  Adoption. 

AiTYADHETA — ^is  a  gift  Subsequent  to  marriage 146,  290,  519 

is  a  kind  of  strtdhana  ,  518,519 

is  shared   by  sons  and   unmarried    daughters 

equally  146,325,5196 

Aparibhashika  St&idhana 618,530 

Aparadittadbva — is  another  name  for  Apar&rka    18 

Apabarka — the  author  of  YAjSa? alkyadharmai&stranibandha ...      16. 

's  doctrine  as  to  Strtdhana 18,  780 

Apastamba  S6tka  • 34 

ApASTAIABA  0&  ApASTAXBHA — SChool  of 38 

Afostast — (mere)  does  not  free  from  the  Hindti  marriage-law.  597a 

Appanage— of  juniors  in  case  of  primogeniture  263 

when  it  reverts 264 

in  India  and  Germany , 737o 

366  Bfaintenance ;  Zaminddri  743. 

Appeal — suspends  effect  of  decree  for  partition   663,  684 

Appointment— of  daughter,  place  of in  Hindii  law 885 

daughter  by is  ranked  third  amongst  subsi- 
diary sons  by  Yasish^ha 888 

no  longer  recognised  « 886 

not  recognised  by  Apastamba  889 

nor  by  Gkkutama   *• ib, 

nor  by  Baudh&yana •...• 890 
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Appointment — of  daughter  conceived  in  two  ways » ^....    888 

traces  of  —  in  the  existing  law     886 

relative  position  of  ■ and  her  son 890 

analogue  amongst  the  Greeks ib. 

See  Adoption — Piitrika-Putra. 

Apratibandha  Daya ...r 67 

See  Inheritance  Unobstructed. 

Apsarases '... • 884^ 

Abrogation, — origin  of  the  term 925c,  928a 

'  Roman,  limited  to  those  who  had  attained  years 

of  discretion  .« 893a 

age  of  the  adopter  in  an of  one  suijmris......  930^ 

safeguards  for  sons  taken  in  — ......    91& 

■  of  women  not  allowed  before  Justinian's  legislation  933<r 
Irsha 275,614,517.  519 

See  Marriage. 
Aryan  HindCts — .See  Hindik,  Aryan. 

AsAGOTRA  Sapinda. — See  Bandhus  ;    Bhinnagotra    Sapindas; 
Adoption  IV.  976. 

ASAHATA »... 49 

Ascetics— orders  of 15, 17 

succession  to,  based  on  personal  assoeiation  555rf 

relations  between  and  their  diseiples  gov- 
erned by  custom   ....» r.e.., ., 933 

■  cannot  alter  succession  to  an  emdowment  555i 

— cannot  impose  restrictions  on  successors  contra- 
ry to  custom .^      ib. 

See  Mahant;  Adoption  III.  940;  VI.  1143. 
Asceticism — See  Adoption  III ^ ....^.••... 950 

AsRAMAS    '.•..' .^ 6^ 

Assent — of  sons  deemed  necessary  to  alienation  by  father.  See 

Alienation .^.,.......645^»  648a 

signified  by  attestation 638fir 

■  ■ as  once  in  Europe    ....« 192c,  223 

requisite  to  a  gift    191J 

■  ■  of  members  of  family  is  necessary  to  expensive 

sacrifices,  performed  by  one  of  them  603e 

■  ■'         -  ta gifts  at  mother's  obsequies ib, 

'                 not  necessary  to  resigning  holding  by  Govern- 
ment occupant id. 

'  of  brethren  to  adoption  essential  on  account  of 

widow's  dependence 971/,  975,  995,  lOlW 
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Absent— of  brethren  ought  not  to  be  refused  except  for  special 

cause 975c,  980, 1002—1005 

by  -^ —  property  dedicated  to  service  of  fhmily 

idol  may  be  disposed  of - 784^ 

but  not  that  dedicated  to  public  temple ib, 

coparcener,  desiring  to  limit  his  responsibility 
for  liabilities  [maintenances  of  relativeSi  &c.] 
may  secure  himself  by  — —  of  interested 
parties..... 788,  789 

■  of  co-sharers  to  charges  binds  them 750 

■  to  adoption  imph'ed  from  non-prohibition  970c,  971/,  972 

See  Acquiescence ;  Adoption,  pcusim. 

Assessment— iS!0e  Adoption  III < 956 

Assets — taken  are  accompanied  by  liability  for  debts  of  one 

deceased 166,  169,  6496 

the  responsibility  of  a  son  is  not  by  Hiud<)  Law 

dependent  on 166, 1240 

but  so  limited  by  statute SO/"  748 

See  Debt ;  Father ;  Inheritance. 
Assignment — none  of  a  right  to  maintenance.  192, 253,  259,  262,  302 

of  debts  to  a  parcener  on  partition 787 

possible,  of  part-ownership  in  a  phy^cally  indivi- 
sible property   832 

of  obligations  746a 

Association — capable  of  creating  a  law  for  itself  ? 59 7 

See  Custom. 

ASTBOLOGEK 180 

. •  's  relation  to  those  who  take  his  services  governed 

by  custom 410,  411 

See  Joshi. 
AsuBA  Marbiaoe — See  Marriage. 

AsVALATANA    DhaRMAsIsTBAS   51 

Athenian  Law — compared  with  Hind4  Law 1766,  585a 

Atbens — See  Attica;  Adoption  II 916c,  938e 

Attachment — of  property  for  debts  discussed 161 

• and  sale  of  family  land  unknown  to  Hindis  Law 

Books 649 

■  not  properly  directed  against  undivided  share  P  621a 

■  of  whole  undivided  property  may  be  made  for  debt 

of  one  coparcener 663/" 

subject  to  rights  of  sons,  &c.. • 664 
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Attachment — of  nndiyided  share  creates  a  charge  on  xmdinded 

interest  ..* 605e,  607 

effect  of——  of  impartible  samindAri 161 

whether  purchaser  in  execution  of  manager's 
share  can  be  ousted  P , 606« 

ATTACHMBm;  BT  GoTEBHMSNT 839 

AiTESTATiON-^nnder  HindA  Law  intended  to  be  of  the  transact 

tion.    j^tftf  Assent 223 

is  a  mark  of  assent  638a,  733,  778, 848 

according  to  decisions  does  not  bind  to 

contents 1231 

■  in  case  of  wills  222«f 

See  Wills. 

Attica— laws  of against  alienation  and  sab^vision 2U 

compared  with  HindA  Law  214,  283, 418 

Attobihcent — eqniyalent  to  possession 696 

Aunt  (patemal)-'not  a  gotraja  sapin4a  eyen  in  Ghijarftt 131ft 

but  is  entitled  to  nmk  as  a  bandhn 131ft,  489 

when  — ^  sncodeds « 484 

See  Sapinda 

(paternal) 's  son  is  a  bandhn 133,  488, 492 

case  of  exclusion  of by  sister's  son    495 


-is  excluded  by  great  grandson  of  fifth 


ancestor  of  the  deceased.... 487 

(maternal) 's  son  is  abandhu 133,  488,  492 

, excluded  by  sister's  son  495 

Atjrasa  Son— 5ed  Son    892 

AusTERirrBS— may  replace  adoption 873,1148,  1207 

Authentication — ^publio — of  transactions 1101 

records  originally  recollections tft. 

See  Adoption  VI.  1142. 

AuTHOBiTiEs — on  ISmAt  law  in  Western  India  enumerated 9 

(See  separate  list,  pp.  Ixxix — Ixxxvi.) 

their  relative  weight  considered    • 12s8 

— ^  supplementary 11 

order  of 10,  11 

Award,  stranger  to  an — cannot  rely  on  admissions  in  it 189e 

Balambhatta  • - 17 

5e€  Adoption  V.  1071. 

BIlavbhatt^TIKA — written  by  LakshmidevI   17 

otherwise  called  Lakshmi  Vy&khy&na fft. 

■  is  a  commentary  on  the  Mit&kshar& •*• 
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BALAMBBnATiKA— gives  the  widest  interpretation  to  the  text  of 

Y&jSavalkya 17 

BIkdhavas — ^include  maternal  uncle 135 

Bandhus— YijB&neiiyara's  conoeption  of 184, 472,  489 

defined 134,488,489,  496 

how&r extend 4906 

enumeration  of -—^   133,  488 

the  enumeration  of is  not  exhaustive  134, 136,  489 

limit  of  bandhu  relation 488,  494 

originof  this 488 

■  ■  inoludes  all  relatives  within  the  degrees  expressed 

489,  490,  492 
See  Si^inda. 

among  unenumerated  — ,  nearer  succeed  before 
remote 491 

■  mentioned  in  Law  Books 492 

— ^-»— -  not  mentioned  in  Law  Books,  males 493 

females 497 

order  of  succession  ...  134,  341,  487. 491,  492,  494,  495 

Sapindas  and  Sam&nodakas  are  preferred  to 

138,489 

■  postponed  to  Gotraja  Sapindas 4916 

in  Bengal, succeed  before  remoter  Sapindas 

ilhb,  487/ 
aunt's  sons  preferred  in  N.  W.   Provinces  to 

cousin's  widow  P  485 

Bants— i9ee  Tribes ^ 285n 

Banxa 412 

Babbxnvbss — not  an  impediment  to  inheritance  in  Bombay 506 

BAffTABDs— inherited  under  Irish  and  Welsh  law 826 

See  Illegitimate. 

Baxjdhayana— on  female  inheritance 126s8 

See  List  of  Hindd  Authorities. 

BxMAMi  Ststbm-— maj  be  traced  to  union  of  HindA  feamlj  602n 

transaction,  presumption  in  a  7226 

'  principle  of ib. 

— —  purchase  in  son's  name 722 

BiNBMTS— spiritual.  See  Adoption  IV.  1035,  1066 ;  VI.  1117 

Bbquist— of  property  acquired  by  partition  good  against  remote 

heirs 139 

—  of  undivided  share  invalid .••..  682,  664 

'  '  merely  for  Dharma  ineffectual 229 
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Bequest — tying  up  the  corpus  is  invalid  290 

by  a  ooparcener  singly  is  inoperative  603 

by  hnsband  to  wife  treated  as  a  gift 312/ 

to  one  son  to  the  prejudice  of  others  invalid.  208, 209, 

771,808 
See  Gift  603 ;  Devise  ;  Will ;  Testamentary  Power ;  Perpetuity ; 
Wife;  Widow;  Adoption  VIII.  1216, 1233. 

Bbbada  Caste 428 

Betrothal  and  Maebiage — sometimes  confounded 277 

Bhachas  nephew  through  a  sistet  on  one  side 546 

Bhagadari  Lands — male   preferred   to   female   in  succession 

to 431 

in  —  holdings,  sub-division  is  prohibited 745 

and  also  separation  of  the  house  from  the  holding    ib. 
sale  of  part  of  a  bh&g  is  void  though  made  by  a 
Court.* 

Bhagdabi  Yatan 463^ 

Bhagatanta  Bhaskaba — consists  of  twelve  divisions 19 

enumeration  of  these ib* 

Bhanga  SlLi  Caste.. I 429 

Bharadvaja  Smbiti « 52 

BflABTHi  Sect ,    565 

Bhatele  Caste    868,952 

BHArp  YAiBAGt— a  mere  grihastha 572 

Beat?  Ykitti  « 730e 

Bhayinb  a  votary  of  Rfiwaln&tha    527& 

BHiL8-—iSee  Tribes  289 

Bhooteah— 5^ee  Tribes ib, 

Bhinnagotba    Sapi^da — daughters  of  descendant  and  collaterals 

within  six  degrees  are s 137 

descendants  of  daughters  are s 137, 4914 

maternal  relations  within  four  degrees  are s    137 

sister's  son  is  a  —^    490 

grand-daaghter's  grandson  is  a -—  137 

but  her  great-grandson  is  not  a i^. 

— s  extend  to  mother's  great-grandfother  and 

his  fifth  descendant 490 

not  so  in  Madras  — ••  4914 

seventh  descendant  through  daughter  is  a  — 
according  to  one  opinion ^* 

•  CoUectar  of  Broach  y.  Bdjdrom  Ldldds,  I.  L.  S,  7  Bom.  542, 
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Bhinkagotra  Sapi^tdas — admission  of  more  than  one  femalelink 

in  connexion  giving  heritable  right  qneRtionable  4927r 

succession  of s 490ss 

-  ■ —  daughter*8  hnsband*s to  Strt- 

dhana  of  bis  wife 537—540 

BHRiTARAH   130c 

Birth — actual necessary  to  the  full  constitution  of  right 

as  son   67.  641^,  803 

-at  once  confers  on  the  son  the  right  to  participate  in 

property  722,  803.  813 

See  Adoption  VII.    1169,   1163,1171,1186,1187,1188,1200, 

1202,  1204;  VIII,  1229 
Son. 

BuvD;  Blindness— who  is  blind  ? 576 

blindness  does  not  prevent  disposal  of  property    577 

■  disqualifies  for  inheritance  153,  675 — 578 

if  congenital  155 

not  partial 578 

disqualifies  for  taking  under  partition 822 

— persons  married  and  having  families  inherit  in 

some  castes 155 

sons  of persons  are  not  excluded 576 

■  disqualifies  a  widow ib. 

men  must  be  maintained ib. 

^— —  of  the  son  born  does  not  justify  adoption •  908 

See  Adoption  III.  950  ;  Disqualification  57G  ;  Maintenance. 

Blood-rblationship — recognized  amongst  the  lower  castes  929e 

— gives  a  right  to  inherit   58 

notjurally  extinguished  by  adoption.  See  Adop- 
tion VII 1162 

Book — land  in  England  originally  pious  grants t 102c 

Books— when  indivisible  and  when  not oc...730r  735 

•  to  be  kept  by  coparceners  having  them 785 

BoROUGH-English   355 

Boy — a- may  not  recite  Vedic  formulas  except  for  obsequiea  1241 

iSfeeAge. 

BbIhma  Marriage— 5c«  Marriage 514,  517,  519,  527 

^RAHMACHABirT-divided  into  UpakArvana  and  Naishthika   59,  64 

meaning  of  Upakftrvana  and  Naishthika 500flr,  500* 

.        .     succession  to  UpakArv&na 58,77.500. 

: Naishthika 144 

I     Bee  Adoption  UI.  943c. 
162  H 
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yiN  Community— when inherits    ^ 138 

MA^iA— 64,  462 

is  born  under  three  obligations 872 

be  only  is  born  nnder  three  obligations  919 

—s  may  become  Sannj&sis  552 

N&gar.—5ce  Adoption  III 970 

widow.— See  Adoption  IV. 1033, 1062,  1064^  10ft 

'8  have  a  spiritnal  title  to  all  things    •«• 138f 

snccession  of  learned s  on  faihire  of  blood 

relations  to  the  property  of  a  ^—^  186,  188 

See  Srotriya. 

this  socoession  of s  not  recognized  by  English 

Courts 138 

?ee  Adoption    III.  962.  998;  71.  1084, 1120,  1131,  1135c,  1142 

njiEN — a  grant  to  united constitutesaHind^  joint  tenancy     76 

c-Cafture— «ee  Capture 882 

t-p&icE  273,  278 

discussed   , 376 

common  amougst  the  wild  tribes 282 

and  low  castes 376 

institution  of existed  among  Hindtis  for  a 

time  among  all  classes • 274 

■  came  to  be  looked  on  with  abhorrence  by  the 

Br&bmanical  community  in  later  times  276 

became  peculiar  to  Yai^yas  and  Stldras H, 

though  in  the  Arsha  form  of  marriage  gift  of  bull 

or  cow  was  still  preserved ib, 

practice  extending  in  Sub-Him&layan  districts  •••     282 

sales  still  not  unusnal  in  Gnjar&t tft, 

6ulka  and 276—279 

*  amongst  the  Jews    2776 

■  ^—^ Germans ib, 

connexion  with  doe  legitima  and  morgengahe,,,  277,  278 
HomsLn  co*emptio 277 

— — —  in  China 278 

Strtdhana  had  a  pre-historic  origin  in  the  — ...     278 

■  goes  to  the  mother  or  the  brother 27&  277 

>  father  in  the  Huz&ra  district 275i 


ke  dnlka ;  Strtdhana. 

i-PUECHASB — see  Bride-price  274 

LSFATI  SMfLITI 47 

its  age, •••••..•••••.•  48 


Digitized 


by  Google 


INDEX.  1291 

PA6B 
BlUHAT  Saukaka     • •^^ ^....»* ^ 51 

BxoTHBfts-— are  tbe  coparceners  specified  by  Hit.  aad  May 72,  73 

— — —  inoTade  more  remote  relations  acoording  to  the 

opinions  of  the  ^ftstris    .,«.- 73,  74 

sons  of  the  same  concubine  are  ranked  as  fall — 83, 383 

•accession  of 110, 341, 400,  428,  436,  453,  460, 

467,  531 

ttnder  ^fit.  full  and  half  rank  equally  iu 

andivided  families 7^ 

bat  in  divided  families  full are  preferred  to 

half 849^ 

in  Bengal  fall take  before  half in  undi- 

Tided  families,  and  undivided  or  reunited  half 

take  equally  with  separated  Ml ...76, 467 

when and  nephews  succeed  simultaneously  75, 

108,  111 

exclude  foster-daughter 454 

reunited  half  —  take  equally  with  separated 

full 141 

reunited  full  —  exclude  reunited  half  — 142 

half acquire  the  right  of  inheritance  by  reunion      75 

snccession  of of  half4>lood  ...112,  352,  404, 435, 

455,  457, 458,  467 

according  to  Mit.  and  Yyav.  May .....^ 112 

half postponed  to  full  sister  by  Vyav.  May.    458 

■  succession  ofr  to  full  sister  465,  468 

separated  -— —  postponed  to  father  ....« ^ 454 

■  "    ■         by  birth  take  precedence  of  one  previonsly  adopted  935^ 

half postponed  to  full  sister 112 

divided preferred  to  first  cousin's  widow...    455 

• sister's  son  ..«•.«.....•    547 

succession  of  — ^  to  unmarried  females   145, 501 

■  ■   to  StrSdhana  of  females  mar- 
ried by  approved  rites  .««. 542,544 

by  blamed  rites...521,  527 

■  take  Sulka  Strtdhana  277,  279,  280, 327,  519i 

succession  of  half •  to  Strfdhana  of  married 

females • ••*** **    ^^ 

succession  of  illegitimate to  legitimate   ...    883 

whether   illegitimate  and  legitimate  half  — • 

form  a  united  family ib. 

partition  between— — •••••• 815—822 
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Bkothers — ^may  demand  partition  at  any  time   «.•..••...;•....    diO 

'  take  equal  shares  on  partition  363,778,8136 

and  divide  debts  equally 362, 787 

elder  —  takes  management  with  consent  of 

others 2846,609 

younger not  to  precede  the  elder  in  marriage  9Ue 

elder enjoyed  a  superior  position  in  ancient 

times   281c 

ancient  authority  of in  disposing  of  sisters. . .    280 

ft may  interdict  dealings  with  heritage  by 

another  to  the  prejudice  of  his  right  293e 

initiatory  and  marriage  expenses  of  unmarried 

•  a  charge  on  joint  estate 782c,  816,  820 

— 's  share  is  liable  for  sister's  marriage  if  her  share 

is  insufficient 782c 

elder takes  right  side  of  house  by  custom...    823 

western ...      ib. 

*s  power  to  mortgage  joint  property     ,.    821 

widow  of  the  last  deceased takes  the  property    346 

See  Adoption  V.    1073,  1079,  1080,  1081;  VII..  1189,  1194; 
Nephew;  Primogeniture;  Renunciation. 

Bbothbr-in-law — succeeds  to  a  widow  « .'»25 

is  preferred  to  the  widow^s  brother 627 

Brothbr's  Daughters — arebandhus 497 

■  to  be  married  at  the  expense  of  the  family  estate    822 

succession  of  — 497 

take  equally 459 

■  preferred  to  brother's  daughter's  son -  497 

■  postponed  to  first  cousin  once  removed  ib. 

Brother's  Daughter's  Grandson  ib. 

Son — excluded  and  admitted  m  Bengal      ib* 

Brother's  Grandson — preferred  to  daughter's  grandson 480 

Brother's  Son — can  be  adopted 1037 

succession  of 112 

s  succeed  per  capUa    469 

■ s  to  an  interest  vested  in  his  fatheF 

before  his  death 109 

■  excluded  by  brothers  • ib. 

■s  (unseparated)  exclude  widow   459a 

. of  the  whole  and  half  blood   455,  4W 

— — —  (half)  succession  of • 112 
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BbOTHEK'S  son—  y 

See  Adoption  IV 1018, 1024,  1025, 1033 

Nephew. 
Brotheb's  wifE •• 481 

BUBDEN  OF  PBOOF  : — 

acqaisition  since  partition  to  be  proved  by  party 
asserting  it    688 

after  partition lies  on  party  questioning  it, 

to  show  that  particular  parts  of  the  property 
were  not  incloded 703a 

separate  acqaisition  to  be  proved  by  party  as80rt 
ing  it   , 728 

sons,  seeking  cancellation  of  sale  by  father,  to 
prove  that  the  charge  was  one  they,  were  not 
answerable  for  748 

incumbrancers  to  show  good  reasons  for  holding 
son's  property  liable  to  pay  off  father's  debts  648a, 

749 

incumbrancerto  scrutinize  a  transaction  by  widow  .   ^ 

101,102$^ 

gross  inequality  of  partition  by  father  between 
sons  to  be  proved  by  party  asserting  it 809 

■  of  indivision  on  plaintiff  when  he  has  had  separate 

possession  of  part  for  16  years 695 

See  Escheat 139 

BuRGUNDiAN  Law — compared  with  Hindtl  Law    88a 

BuRUDA — See  under  Caste 399 

CACHiBis—5ec  Tribes   281 

Cakon-Law— com  pared  with  Hindis  Law 243n 

Captubb  in  Majuuage  280/ 

once  common 882^ 

still  observed  in  form  by  some  tribes 280,  423 

of  the  bridegroom  amongst  the  G4roos 288» 

Cabmina — metrical  form  of  early  laws  55n 

Caste — ^its  influence  on  the  descent  of  property 64 

was  thought  of  much  more  than  chastity  in  early 

times 424,  884c 

except  Br&hmanas,  all  placed  on  the  same  ceremo- 
nial level 1135c 

expression  of  will  of  —   565,599 

law  of subordinated  to  general  HiudA  Law...      90 

■  decisions  subject  to  the  Ki(ig*s  courts.... 599fi 
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Cini— -qnestions  ezoladed  fVom  the  cognizance  of  eiyil  coorta.  599ti 
■  incidentally  cognizable. 599 


■  temple 55i 

expulsion  from extinguished  share  in  pro- 
perty by  disabling  for  religious  rites  687, 688, 590, 

7520 
but  was  not  a  ground  for  retraction   •••^.•.»^..668,  590 

exclusion  from a  bar  to  adoption* ► 96^ 

loss  of  — *  is  now  not  a  disqualification  wamaat- 

ing  the  adoption  of  a  substitute  h 907 

■  docs  not  aflRact  inheritance.  ..426^  b7bm,  658 

comparison  of  Roman  Law  as  to  heretics  576c 

non-forfeiture  of  rights  by  loss  of 590 

exclusion  from  —  not  a  cause  of  forfeiture  in 

Khandesb 117» 

two  degrees  of  loss  of recognized  by  the  Vlra- 

mitrodaya « 58ei 

restoration  to  —  by  means  of  penance   68a,  590 

Oabtcs  Aim  Classss. ^.^^ 661—662,  121So 

AgarvMi  878 

Sauys  ^Oanaraj  .....•'••.•r**. •.«*.•••«»•••.••'•••>••••••-.•'••»«•••. ••••••••  «oda 

Berada 428 

BhangaSAir :.^.    429 

Bh&rthl - 665 

Bh&^a   ^....^. —    394 

Bh&vtn - 5276 

Buruda - 899 

Ch4mbh&r  or  Ch&mbftr ^ 810 

Ch4rana   894 

Chetti    1067 

Dorik 589 

Burgee  Meerftsee  Soorti    4246 

GavaU  407 

Girf  565 

Goojar  Talabda  ^ 257a 

Gos&vi 562,566 

Guj&r 476 

Gurava • ••• • •••  484a 

Jains...  157,  568,  90U,  928fi,  1050e ;  $ee  Adoption  IH.  952, 

963;  IV.  1038 

Jangams  (Ling&yat  priests) ^67 

Jati  ; ..• 668 
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Jogtin  ^ 527 

Kanojt  847 

KAnph&ttA— Go9l¥l  •^^.-^ -. ^..^...^    562 

tUHUpa  Khambo^to  24d,  257 

^^fcri 682a,  1213 

Kolambi  ,    394 

Koli  874 

Koombh&rs 249,  267 

Kunabt 866,  360,  416, 427,  502, 516,  532,  565, 844 

Ling^yat  369,416, 509,  1079 

Loh&rSootar 257a 

Loh&r  Sarati ♦ i^. 

Machee  Gadrya  849ii 

M&hAr 356,  371,  442 

MWt 379,  380,  626 

(Moghrelia) 550a 

M&lri 571 

MAnabhAa   57O,  571 

MarAth&  513,  526 

MArwAdt , 377,  456,  462 

Moohi 257a 

Murali 442,  502,  622,  5276 

Naigama  553 

NAnaksb&ht ,^ 570 

Paradefii  Sutar 257a,  3786,  464,  542,  686,  811 

Parlt .-*%. 449 

P&ahindas  553,668 

Prabhu  op  Parbha 621,  952c,  1029 

Pur!  565 

Rajput ^ 384,458 

R&mavat  ^.^ 574 

Bang&rt 359 

Salvees 751cJ 

Simpt  (TaUor)  616, 1136 

Sondr 505 

Sonis 751<« 

6rlv^ 568,569 

SatAp   267a 

Tapodhana 434 

'PanlWya  Audtchya    ib. 

Vaghree 249f» 

Vairigt  ,....672,673,  674.  576,688 
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Castbs  and  Classes—  fagi 

Vandi   394 

Vant« - 411,608,523 

Yatt. 69, 144;  568, 569 

Yog! ^..'. - 798 

See  Adoption,  passim \  Tribes. 

Castom... «. '•- ....--.SSOsa 

Caste  connexion — See  Adoption  III.    .•.*.• .,.,..,..  ...^«.  ...950,  951, 956 
Castb  PROFKaTY — jurisdiction  declined  in  suits  relating  to—  ?    599 

CaU3B  or  Action — usually  exhausted  by  a  suit .««.. 6296 

but  not  so  in  particular  cases .• i^- 

comparison  of  the'English,  HindQ,  and  Boman  Law^.    ib. 

Cbltio  Law— compared  with  Hindu  Law 82 

CbremoniaIt— Sed  Adoption  V 1072 

.  gift  1073 

Cbbrmonial  Servicbs — son  owes  —  to  his    father,  mother, 

and  step-mother 1069 

Cbrbmonibs — questions  on  — 11 

essential.  See  Adoption  VI 1084,  1085 

no  particular ■  0S3cntial  to  complete  adoption.    922 

no  initiatory  —  for  SCidras  except  marriage  1064, 

1089 
vicarious  celebration  in  the  case  of  oddras  and 

women    920 

joint  performance  of implies  union   of  in- 
terests     ^ 8526 

separate  performance  of  — —  not  conclusive  of 

partition • ^ 

a  stranger  not  to  perform  religious 185 

See  Adoption,  passim. 
Sacra. 

OHlLfTKYA  Dynasty 16»  ^' 

Ohambhar  or  Ohambar  Caste  810 

Chance— iSe«  Gains 724 

Obabai^a— (Juggler) « 394 

Ohara^as— (the  Schools) 32,33,54 

the  origin  of  intellectual  life • ^2 

Chargb  on  Land — ^sense  of. 773,7/4 

Ohabgb — on  inheritance  1^^ 

enumeration  of s.., • 746,747 

.     . ^  created  by  decree  and  attachment  of  undivided 

share    - 632,  707— 708 

V  a  joint  trade  loan  is  a on  joint  family  property,  340 

'  for  payment  of  debts  of  the  deceased  owner  160 
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CtfABois — on  inheritance—  pack 

non-liabilitj  of  property  in  hands  of  boyid  fide 

purchaser  77,  746a,  7896 

promises  made  by  the  father >.'. 161 

debts  by  &ther,  contracted  not  for  immoral  or 

illegal  purposes  are though  not  incurred 

for  benefit  of  family  ...  76,  77,  162,  164,  168,  717, 

747,  788,  800.  813 

80  are  other's  directions  as  to  charities  74i7m> 

husband's  jnst  debts  are  : 316 

separate  debts  of  deceased  co -parcener  are   not 

charges  on  undivided  property  76,  787,  790 

maintenance  of  those  entitled  thereto  ranks  as 

747 

as  ex.  gr,  the  maintenance  of  a  widow 163 

and concubine  and  her  children     164 

maiTiage  expenses  of  unmarried  brothers  and  sis- 
ters are 781,816,  820 

what 8  may  be  on  the  manager's  share    763n 

— —  incurred  by  the  manager  when  binding 749 

eoforcible  against  holder  of  part  of  the  property.     791 

Charitable  Uses— purposes  beneficial  to  the  public... 200 

■■  enumerated   207i^ 

■      moulded  to  modern  needs 207n,  230a 

superstitious not  disallowed  2ibd 

Charity-ies — common enumerated 206 

9y  pr^s  doctrine  admitted  by  Hindd  Law  230 

dying  directions  as  to  —  must  be  fulfilled 747a 

iSfee  Alienation ;  Dharma;  Endowment;  Gift;  Will  226. 
Chastity — less  regarded  than  caste  in  early  times  ...  424, 884 »,  88 5n 

Chattel— 5ee  Son 931,  1075 

CHELi---purchase  of recognized  in  some  cases    659 

not  regarded  as  adoption  ib^ 

must  be   nominated  by   his  guru  and  confirmed  by 

mahants  556 

bound  to  maintain  his  guru  in  distress    793/ 

*s  succession  to  guru  554 

succession  of  a among  Sr&vaks 556 

s  joint  succession  of  two    ib. 

See  Disciple. 

Chiefship— succession  to eee  Principality ;  R&j. 

Om^K—See  Adoption 100,  899* 

Chinese  Laws  and  Customs— compared  with  Hindtl 271/ 

163  H 
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Ciinii>R  RrGiiTS-— 5ee  Allowances 452 

Christians — native,  not  free  to  adhere  to  Hindil  law  since  the 

passing  of  Indian  Succession  Act 4 

CiiCpi  ceremony,  to  be  performed  in  adoptive  father's  family.  1060 

See  Adoption  IV.  1083. 
Cut  plKARANA  =  tonsure   10566, 1060c 

Ses  Adoption  1063  ;  ChQda. 

CiR'NDAVAND      422 

See  Patnibh&g. 
Civil  death— of  a  person  results  from  his  entering  religions 

order    58 

■  from   a  woman's  being  expelled  from  caste  by 

Ghatasphota t^- 

but  since  Act  XXI.  of  1850,  by  loss  of  caste  a 

person  does  not  lose  his  civil  rights 658 

Ci/)TliF.s  IN  rsE— to  be  kept  by  those  having  use  of  them  ...785,  831 

when  indivisible,  and  when  not    730,  734 

how  divided    7i^5 

CociiiN' — see  Polyandry 2&4 

C()(.N.vTES — see  Bandhus;  Bhinnagotra-Sapindas;   Adoption,  IV.  1067 
CoLLATKRALS — in  partition  take  per  stirpps    778 

subject  to  allowance  for  prior  partial  partition...  ib. 
See  Adoption  III.  i^9-i;  Bandhus. 
Collateral  Succession — see  Succession. 

CoLLVSioN  BY  Co-SBARER — ffee  Fraud 611rt 

Co-membership  of  Community— gives  right  to  inherit 58 

CoMMENSALiTY — ccsscr  of is  evidence  of  partition  689, 826 

in  case  of property  presumed  to  be  joint  until 

contrary  shown 720 

Commentators— Hindu 14fl 

use otherSmritistosupplementtheone  commented  55 

Commentaries — Sanskrit 17 

CoM3ioN  Property — classified  709 

Common  Stock — sse  Property. 

Compensation — for  land  withdrawn  from  general  partition 779 

'  in  case  of   partition   of  interests,    without  one 
in  specie   778 

when   one  divided   coparcener  loses    his    share 

through  the  wrong  of  another    837 

Community — change  of frees  from  the  operation  of  the  cus- 
tomary law  of  inheritance  ; 5 

■  's  right  of  ownership  still  asserted    172e 
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Compound — is  divisible  under  ordinary  circumstances 832 

Concealment — see  Repartition. 

CoNCLBiNAGE^allowed  amongst  GosSvis  by  custom  563 

■  in  low  castes  not  disgraceful 425 

CoucuBiNE — regarded  as  a  d&si  or  slave 86,  384 

pat- wife  having  first  husband  alive  is  a 415 

remarried  widow  was  regarded  as  a  —  before 

Act  XV.  of  1856 413 

keeping  a  low-caste entails  penance  only   ...     424 

can  take  bequests 377 

entitled  to  maintenance...  80, 164,  194,385,  461,  582, 

593,  653rf 
investment  may  be  made  for  her  maintenance   ...     415 

• must  be  provided  with  mainlenanco  before  she 

is  deprived  of  property  in  her  possession    755 

— ^—  of  the  late  owner  entitled  to  maintenance  from 

heir 415 

Bee  Saranj&m. 

sons  of  a  —  are  regarded  as  brothers  of  the 

whole  blood  f/i/ffr  »ff    83,  383 

See  Illegitimate  son. 

daughter  of  a entitled  to  a  provision  164 

Conditions — in  some  cases  not  allowed 187(? 

running  with  land    189 

• cannot  be  annexed  to  status  of  son  or  to  mar- 
riage. 187(Z,  1085 

■ subsequent  void  if  repugnant    187 

• '  in  case*^  of  adoption  1155 

See  Gift,  186,  187,  141  ;  Giant,  188;  Adoption,  VI,    VII. 

Confirmation — of  adoption  by   the  sovereign  deemed   impor- 
tant   1011a 

Consanguinity — the  foundation  of  the  right  of  succession    ...  62,  752 

duty  of  sacrifice  anne.Kcd  to 752a 

See  Adoption,  IV.  10;36. 

Consent — See  Assent;  Adoption,  IV.  V'Cu  ;  V.  1071, 1075,  1076  ; 

VI.  1121 ;  VII.  1208;  VIII,  1226,  1227 

Constituttjm   Possessorium    218r 

Construction  of  Grams 397,    AQ^ 

See  Interpretation 

Construction  of  Laws — See  Interpret  at  ion. 

CoNTiNGENCY~*Str  Gifl,  217;  Condition. 

Contingent  Remainder— <S>{»  Remainder. 
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Contract — HiudA  law  superseded  by  Statnte 7 

■  between  HindQs  and  other  classes 6 

law  of  defendant  applicable  to s ib. 

s  of  the  father  pass  to  the  heir 80 

■  of  betrothal  not  to  be  specifically  enforced 1090 

for  gain  by  giving  in  adoption  illegal  1087 

CooB  ING — separate eTidenco  of  partition 852 

Co-OWNEKSUIP   ..• 189 

CoPARCBNBii— who  are s 73,  74 

who  are  not s     436 

males  only  can  be s 653 

— — — 's  possession  is  pritnd  facie  possession  of  all s  633c 

ship  continoes  though  some  members  separate  ...     666 

difference  between  joint  tenant  aikd 6OI11 

purchaser  of  undiTidcd  share  becomes  tenant  in 

common  with  other s 606 

Poivcrs  of  Coparceners 607 

in  case  of  urgent  need  may  dispose  of  joint  pro- 
perty  632,821 

may  dispose  of  undivided  share  for  ralue   but 

nob  by  way  of  gift  or  devise 6O5,  631,  66^ 

consent  of  all s  requisite  to  any  gift  (Pxmj&b)...  821d 

See  Alienation ;  Eepresentation, 

■  in  Bengal  incapable  ofdealingwith  his  share  down 

to  Dccndial's  case    ••«.• 624 

may  redeem  from  moitgage  and   claim  contri- 
bution   790 

sepai-ated s  must  contribute  in  case  of  share 

taken  to  satisfy  a  common  liability 839 

■  not  entitled  to  redeem  his  share  alone 790 

undivided s  may  take  separate  interests     ...  194 

and  though  divided  may  take  jointly   ib, 

a cannot  by  giving  costly  oi'naments  to  his 

wife  deprive  the  others  of  their  share  in  his 

acquisitions  208,  294 

•  may  resign  his  share  for  a  trifle 659,  827,  838 

cannot  be  compelled  to  assent  to  an  adoption  by  a 
widow 864,  881,  904 

■  — —  not  generally  entitled   to  an  account  from  an- 

other   765ii 

no  ownership  of  any  defiiiibe  share  is  predicable 
of  a  particular while  united  686 


Digitized 


by  Google 


r 


INDEX.  1301 

FAG£ 

Coparcener— notice  of  enhancement  of  rent  by  sorae  —8  held 

sufficient  in  Bengal 608n 

comparison  of  English  Law    ib. 

adult bound  by  the  transactions  of  manager 

when  he  takes  the  benefit 617 

a   —  cannot  singly  oust  a  family  tenant  or 

enhance  rent 607 

in  Bombay  a  person  holding  with  the  assent  of 

one  -^—  regarded  as  if  put  in  possession  by  him.  608» 
some  — s  only  not  allowed  to  take  advantage 

of  a  condition  of  re-entry ib. 

Partition  between  Coparceners   816 — 829 

each  — 's  whole  property  supposed  to  belong  to 

common  stock   708 

a may  demand  partition  at  any  time  665 

s*  prior  agreements  inter  se  bind  in  partition  ...836,  838 

s  in  existence  only  entitled  to  a  share  on  partition.     792 

a is  not  liable  at  partition  to  make  up  what  he 

has  expended  in  excess  of  his  own  share 765 

except  i,n  cases  of  dishonest  waste    835 

a takes  on  partition  what  he  has  expended  in 

excess  of  his  own  share  of  debts  362 

absence  of  some s  does  not  bar  partition.  676,  816 

after-born s  share  only  their  father's  share.     792 

fraud  does  not  disqualify  a from  receiving  a 

share  at  partition   679,680,835 

but   the  fraudulent maybe  made  to  restore 

property  sought  to  bo  withheld 679,  680,  765, 

769,  835 
purchaser  of  undivided  share  has  to  work  out  his 

right  by  partition 606 

Succe86io7i  to  Coparceners 65,  73, 141,  339 — 354 

a dying  without  issue  his  share  goes  to  his 

undivided  s    346 

Suits  by  and  against  Coparcen&i's. 

all 8  must  join  as  plaintiffig  in  a  suit  on  a  joint 

claim   615 

except  when  one  sues  in  a  representative  capacity      ib, 
a  — •  cannot  alone  sue   to  set  aside  a  charge 

created  by  another  608 

some  only  allowed  to  eject  an  intruder  contrary  to 

wish  of  another 608n 
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CoFARCEEER — a Cannot  recover  his  fractional  share  in  joint 

property  from  stranger 607,  608 

a is  liable  after  partition  for  shares  of  debts.     789 

s  are  not  generally  entitled  to  account  from  mana- 
ger for  transactions  prior  to  demand  836 

payment  to  one  of  several s  frees  the  tenant. 

.8  not  answerable  for  separate  debts   632 

unless  incurred  for  family  necessity i6. 

Suits  by  and  against  Coparcener. 

■  s  who  have  colluded  with  a  tenant  to  defraud  a  co- 

sharer  may  be  sued  by  him  in  common  with  the 

tenant 611 

creditor  of  one may  attach  undivided  pro- 
perty    706 

iS(?e  Mortgage    821 

Coparcener  Reunited   58,  61,  63,  140,  342 

s of  equal  degree  share  equally  141 

succession  to 141,  l42 

See  Family,  Joint ;  Interdiction  707c. 
CosHARER — See  Coparcener. 

Property 1242 

Court  OF  Wards — see  Adoption  III 965 

Courtyard—- division  of  a refused .' 830 

Courts,  HindO 239 

CouRTESANS^-ornaments  of exempted  from  seizure   ^on 

—  ranked  as  members  of  a  business  association ib. 

5(?e  Adoption  III.  1016. 

Cousin — used  in  a  general  sense  for  collateral 483 

united  —  inherits  in  preference  to  the  widow...  351 

first 136 

See  Adoption  IV.  1024,  1035. 

second  -^—  excludes  a  third 477 

of  five  removes  inherits 437 

distant if  united  preferred  to  widow  and 

daughter-in-law 589 

husband's excludes  husband's  sister's  son  530,  531 

separated  first  postponed  to  united  half- 
brother 352 

■  though  separated  is  preferred  to  illegitimate  son.  474 

(=  nephew) sister-in-law.  483 

maternal  aunt's  son  postponed  to  sam&nodaka  ...  487 

"  succeeding  to  a  female  (Stldra) 546 
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Cousix— femnle See  Adoption  IV 1034 

■  first *s  son  an  heir    4916 

See  Adoption  IV.  1026.  • 

Cousin's  Daughter's  Sos—See  Adoption  IV 1029 

Cousin's  Sox — preferred  to  sister's  sou  349 

See  Brother's  Grandson. 

Cousin's  Widow 485 

her  snccession 485,  486 

See  Stridhana. 
Cousin's  Wife— 5?e.  Widow  of  Cousin. 

Coverture— 5ffe  Husband ;  Wife ;  Females ;  Stridhana ;  Adop- 
tion V 1072 

Co-wiDOW— ^5<»  Adoption  VII 1182 

Co- WIFE— son  of  — —  as  heir — see  Adoption  III 522 

Creditor— when  bound  to  inquiry   lOlff,  166,  109,  749 

when   a  minor's    interests  are  touched must 

prove  good  faith 749 

of  the  father  must  establish  his  claim 640^,  1241 

a  joint cannot  sue  alone,  but  can  give  an 

effectual  discharge  610c 

*  of  an  undivided  coparcener  may  enforce  partition 

625,  663,  706,  748,  790 
's  assent  should  be  obtained  by  parcener  on  parti- 
tion to  secure  himself  against  further  claims 788 

in  partition  enforced  by share    of  wife  must 

be  provided  for 757 

's  fraudulent  transactions  may  be  rescinded  by  a 

coparcener 760 

See  Adoption  VIII.  1233;  Debt;  Minor;  Partition. 
Custom  ;  Customary  Law — 

Ifs  Orifin   597 

■  regarded  as  based  on  lost  Smritis 551 

the  basis  of  Hindu  Law*   1 

duty  of  conquerors  to  maintain 2 

to  be  upheld  by  the  king    553 

■  cannot  be  made  by  one  family   743 

but  upheld  when  found ib, 

"  ascertained  from  practice  and  opinions  of  the 

more  intelligent    869 

*  On  the  recognition  of  custom  as  a  source  of  law  by  the  Hindu 
authorities,  see  R.  S.  V.  N.  Mandlik's  Vyav.  Mayukha,  lutrod. 
p.  xliv.  ss. 
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Custom;  Customary  Law— 

caste  usage  established  by  evidence  and  a  vote  of 

the  caste 9266 

new  ^^  adopted  by  a  caste 550 

imitative 426 

Its  Nature  {see  below). 

supersedes  the  general  law  1, 158 

■  modifies  HindQ  Law *, 1,  J55 

subordinated  to  it 90,  376,423,424 

its  flexibility  illustrated 550 

its  tendency  to  assimilate  to  the  l3&stra  Law 9 

a  particular may  be  embraced  in  a  wider  ...    201 

•  is  capable  of  attaching  and  of  b^ng  destroyed  157.741a 

'  can  be  abandoned 4,  650 

force  of illustrated  by  Mitramisrd  and  Nila- 

kantha 550,  551n 

'  not  to  be  controlled  by  private  agreements 90 

■  must  be  respected  by  Courts 462 

-^— — — — — — — — under  what  conditions   508 

recognition  of awarding  particular  side  of 

house  to  particular  son  rests  with  Court 823 

depending  on  instances  limited  by  them 159 

■  bad,  immoral,  or  opposed  to  public  interests  uot 

allowed  159,553 

Different  kinds  of  ^-^ 

caste approved  by  the  6dstras 387 

See  Adoption  V.  1067,  1072 

■  collection  of  by  Borradaile  and  Steele 870 

by  — widow  postponed  to  mother 157,  392, 404 

— — —  preventing  alienation  of  patrimony  except 

under  necessity 745(f,  7506 

■  excluding  from  share  of  patrimony 752a 

■  excluding  daughter 745(i 

—^ and  widow  (in  Madras) tA. 

■  limiting  liability  for  father's  debts  747,  748 

inheritance  is  regulated  according  to ...    550 

■  ■  subordinated  to  general  Hindd  Law...  90,  376, 

423,424 

s  of  lower  castes  influenced  by  those  of  superior 

castes 426 

illegitimate  sons  of  Gos&vis  succeed  by  565 

some  Gos&vts  marry  by  — , 553 
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Custom;  Customabt  Law — 

local of  male  in  preference  to  female  in- 
heritance inGujar&t 156 

enlarging  widow's  power  of  disposal  (Dekhan, 

Gajar&t) 7824 

— — —  in  GujarAt  generally  rejects  adoption .'.  1213 

—  admits  fosterage  but  sparingly ib, 

■  allows  marriage  with  maternal  uncle's  daughter 

in  the  Dekhan  868 

of  cousins  in  the  South  ib 

family binding   696,  697 

■  when  texts  uncertain 69 

'  governs  intermarriages 166a 

held  to  govern  the  validity  of  an  adoption. .  7416 

may  make  an  estate  inalienable  169 

binds  the  holder  of  a  rftj    156, 167,  737 

instance  of  this   166a 

r&j  regranted  after  20  years  governed  by 

former  law  of  succession..... 158 

when  an  estate  is  by  family impartible  the 

ordinary  law  is  so  far  only  superseded ib. 

family excluding  partition  736,  7446 

— — —  pronounced  a  question  of  fact.* 

In  case  of  Sacred  fn'operfy. 

■  governs  succession  to  temple  emoluments,  &c.  166, 177 
See  below. 

Effect  of its  relation  to  the  general  law — see 

above 90,  166 

has  the  force  of  law  867,868,  870>i 

may  preserve  or  alter  the  law  of  the  family  ...650,  651 

as  a  means  of  interpretation  660 

■  controls  the  received  construction  of  texts  ...1996, 869 
■  replaces  the  Veda,  when  the  precept  of  the  latter 

is  not  decisive 867,  869 

construction  of  documents  showing  family ...  7436 

■  governs  marriage  relations   90,  156a 

and  the  parties,  cere- 


monies, Sec,,  in  adoption 1042, 1060, 1067,  1125 

*Burjore  Bhavani  Pershdd  v.    Musst  Bhagana,   Pr.   Co.   23  Nov. 
1883.    The  family  custom  was  of  a  patntbh&g,  of  exclusion  of  daugh- 
ters, and  of  limitation  of  a  widow's  adoption  to  sons  of  near  sapindas 
of  the  husband. 
164  H 
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Custom;  Customary  Law — 

■  governs  devolution  of  sacred  property 201 

mode  of  proof    223 

'  of  a  matha  or  religious  community  governs  buc- 

oession  to  its  property    651,553 

if  not  injurious  553 

-^—  governs  the  relations  within  a  sect  or  class.  553, 570, 

597 
— — ^—  of  the  particular  institution  makes  its  law  in 
absence  of  evidence  of  the  nature  of  the  found- 
ation  557 

■  of  succession  to  gurus 568 

regulating  property  in  offerings    411 

■  gives  to  widows  a  power  of  disposal  over  hus- 

band's property  subject  or  not  to  conditions ...  782i 

■  ■  ■  makes  son  liable  for  fiunily  debts 800 

See  Eldership. 

fiunily— —determines  succession  to  principalities 

737-739 

may  exclude  females 156 

Contests  as  to 

proof  of 4,869,870 

Court  to  take  notice  of  general • 870 

divergence  of from  the  ordinary  law  to  be 

proved    156 

nnless'already  recognized  ^' 

difficulty  of  this.    See  Adoption    10294 

— —  refused  recognition.    See  Adoption 1029 

the  action  of  the  Courts  tends  to  extinguish  spe- 
cial usages  927i 

See  Adoption  1126, 1158. 1202, 1212. 

Ascetics ;  Jains ;  Khojas ;  Srftddha ;  Usage  922. 

DiD<^ « 572 

Daiva  Mabriage  514,  517,619 

Damages — see  Compensation    837 

Damdupat— rule  of when  applicable 786/ 

not  abrogated  by  Act  XXYIII.  of  1855 tJ. 

■  to  whom  applicable **• 

See  Interest. 

DkUSEL—See  Maiden • ^^ 

BlvAr-See  Gift. 

DkucYSi^See  Adoption  YI • H^ 
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Dancing  Women — assooiation  of  not  foreign  to  HindA 

system    886n 

adoption  by  — 1068 

See  Conrtesans  885n. 

Adoption  II,  933n;  UI.  1016,  1016»,  1068. 

DAiYA—iSfefi  Marriage 514,  517,  519 

Das— See  Adoption  11 922,  936 

Marriage v 86 

Dis! 383,  616 

connexion  with innocent  according  to  N&rada 885n 

See  Concubine. 
Dlst-FUTBA— £^tftf  Illegitimate  Son. 

DasnImIh  elects  a  successor 556 

Datta  homa— £fw  Adoption 934;  YI.  1082, 1084,  1126, 1126 

Daitaka  som—See  Adopted  Son. 

alone  now  recognized  as  substitute  for  a  son 894 

See  Adoption  IV. ;  V.  1071. 

Dattaka  Chandbika— an  authority  in  Western  India  9,23 

its  weight  as  authority    11 

See  Adoption  1078. 

Datiaka  KAX7STUBHA—iS!?e  Adoption  Y • 1076 

and  separate  List  of  Hindtl  Authorities. 

Dattaka  MtMAMSA — an  authority  in  Western  India 9,  23 

its  weight  as  authority    11 

See  Adoption  lY.  1070, 1072, 1074;  YI.  11346 ; 

and  separate  List  of  Hindd  Authorities. 

Dattbima — meaning  of. ^ 1078 

Daughtbe— 

Her  Status. 

her  position  generally  inferior  to  widow's  accord- 
ing to  Privy  Council 105 

contra  in  Bombay    ...105,  106 

position  of  in  undivided  family  is  the  same 

as  that  of  sister 361 

■  by  marriage  passes  into  husband's  family 129 

hence  does  not  share  father's  exclusion  from  caste     130 

■  not  named  as  representative  of  collateral  line  by 

Yyav.  MayQkha 470 

Her  Relation  to  Father  and  hie  Estate. 

inherits  from  her  father 104,  270 

's  claim  to  inherit  inferior  to  adopted  son's 1063 
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Dauohtbr — saccession  to  her  seputtted  father's  property.  88, 104, 
341, 42988, 466,  460, 466,  467,  502,  531,  591 

origin  of  the  right  of  succession  of  — ^ 105, 420 

it  is  still  postponed  to  that  of  male  collaterals  in 

some  castes   745d 

gradual  recognition  of  — ^^  as  heir 890 

's  pprtion ...• 754<i 

8  of  the  same  condition  inherit  equally 105,  443 

8  cannot  inherit  in  an  nndivided  family  349,  350,  352, 438 

■  inherits  in  a  divided  family  104,  430 

'  excluded  in  some  NarvadAri  Tillages   430 

succeeds  on  failure  of  widow 269 

preferred  as  heir  to  a  daughter-in-law...  128a,  433, 436 

■ '  to  step-mother 483 

■  to  separated  brother .•••...    435 

brothers  exclude  foster s 454 

■  excluded  by  brethren  in  some  castes  ...... ...745d,  792e 

■  is  excluded  by  brother  and  nephew  of  deceased  in 

undivided  family  501a 

— — s  married  preferred  according  to  their  indigencel45. 443 

8  unmarried  preferred  to  married.    104, 105, 145,  325, 

326,  442,  508 

reason  of  this 105 

— -8  unendowed  preferred  to  endowed  145,  325,  442,  443, 

508 

■  unmarried  in  undivided  family  takes  a  quarter 

share    350 

8  excluded  at  first  as  unmarried  succeed  in  pre- 
ference  to    their  sister's    heirs  (Bengal  and 

Madras) 335c 

in  Bengal  a  married having  or  likely  to  have 

a  son  succeeds 506 

childless  widow  excluded  in  Bengal 443 

her  right  not  extinguished  by  her  becoming  such.  ib. 

Bengal  law  compared  with  that  of  Bombay   ib. 

barrenness  of  a  —  not  a  cause  of  exclusion   ...  107 
and  illegitimate  son  of  a  Sftdra  take  equally...  105,  503 

unchaste  —  does  not  succeed  to  her  parents 

according  to  Macnaghten  154(; 

step inherits 536 

Estate  taken  by  Daughter, 
in  the  Panj&b  generally  transmits  no  right 430 
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Daughter— Id  the  Panj&b  nsually  ezcladed    430 

lands  not  given  to s  by  the  RajpAts  beyond 

a  life-interest 316/ 

growth  of  father's  power  to  provide  for out 

of  tribal  lands  and  to  take  her  hasband  into 

the  family  430 

■  takes  limited  interest  in  property  inherited  from 

father  in  Bengal 431 

in  Madras  and  Bengal  her  estate  assimilated  to 

that  of  widow    161,  431 

Maithila  law 332 

bat  in  Bombay  a takes  it  as  Strtdhana ...  431,  432 

s  take  separately,  ezclnding  survivorship 106 

two  or  more  — s  divide 442 

this  view  is  held  by  Vyav.  Maytkkha    109 

in  Madras s  take  as  a  class  with  survivorship    108 

'  takes  in  Bombay  an  absolute  estate  transmissi- 

ble to  her  own  heirs...  106, 108, 309,  327,  431 

not  a  mere  Hf  e-tenanoy    106 

different  view  of  the  Privy  Council  432 

B  are  entitled  to  shares  in  a  partition  according  to 

the  Ytramitrodaya   303 

*s  share  being  one-fourth  of  a  son's    678 

takes  property  on  partition  as  Strtdhana  270,  298 

*  entitled  to  maintenance  and  residence 68 

and  marriage  expenses 438,  501a,   754,  822 

'  of  a  deceased  coparcener  must  be  maintained...  232, 

248,  76Sd 

■  of  a  reunited  coparcener  must  be  provided  for  144,  438 
'                of  a  predeceased  son  entitled  to  maintenance 753 

and  a  marriage  portion   ib. 

■  of  a  concubine  entitled  to  a  provision 164 

reasonable   provision   for must    be    made 

good  by  son  208,  350 

Relation  to  Mother  and  her  Estate. 
^    's  succession  to  her  mother    145,  151,  266,  310,  326, 

327,502,510 

— —  preferred  to  son  in  succession  to  mother 549 

■  daughter's  son 504 

■— ^— — — —  daughter-in-law  482 

takes  mother's  property  after  payment  of  her 

debts  467,603 


Digitized 


by  Google 


1310  •  INDEX. 

PAGE 

Daughtbb— unmarried a  share  equally  with  sons  Anv&- 

dheya  and  Prttidatta  Strtdhana 146,  268,  5196 

unmarried s  alone  succeed  to  Yautaka  Strt- 
dhana   325, 327,  5196 

has   foil  power  over  Stridhana  devolved  from 

her  mother ^ ^ 303 

Buceessionto  her, 

in  Bengal  on  the  death  of  property  goes  to 

her  father's  heirs 431 

she  cannot  alienate  it  to  their  detriment ib. 

devolution  of  property  taken  by s  332,  335c, 

336,  444, 445 
As  to  Adoption, 

not  to  be  adopted 873,  932, 933 

ezbtenoe  of no  bar  to  adoption 978, 996, 1194 

See  Adoption   943,   970,  1107,  1114;  Sister's   Daughter; 
Sister;  Brother. 

Daughteb,  iLUEGiTiMATe— cannot  inherit 432 

whether  — ^ of  a  ^Adra  can  inherit  is  a 

question tb, 

is   entitled   to  maintenance    and  marriage  ex- 
penses      432 

Dauohteb's  Daughteb-- 

■  s  receive  a  trifle  when  there  are  daughters  .    151 

'  — s  receive  a  trifle  in  Anvadheya   and  Prlti* 

datta  Stridhana  at  division  146 

'                not  an  heir  to  a  male 477 

her  right  admitted  by  B&lambha^(a 130e 

succession  of to  Stridhana  151 

■  —  next  to  daughter  in  succession  to  grand- 

mother     510 

Daughter's  Grandson— inherits  to  a  woman  537 

■  postponed  to  brother's  grandson    480 

Daughter's  Husband— ijee  Adoption  IV 1035 

Daughter's  Son— of  an  ascendant  an  heir  in  Bengal 493 

■  8  take  per  capita  109,445 

■  —  precedes  grandson's  widow 445 

■  excluded  by  a  great-grandson  in  the  male 

line    390 

'  and  illegitimate  son  of  a  ^Qdra  take  equally    107 

■  inherits  separate  propertyof  a  united  copar- 

cener...     107 
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Dauohtkb*s  Son — inherits  to  a  separate  grihastha  107, 153,  4;^3 

takes  as  full  owner 446 

'  inherits  to  a  married  female 162 

— — — 8  preferred  to  son's  sons 511 

■  -^  excluded  by  a  daughter 152,  433,  445 

when       '  — ^  shares  the  inheritance 

with  his  aunt  433 

step inherits 536 

SMras  may  adopt 1037 

Ling&yats  may  adopt  •                ■■ t^. 

See  Adoption  886,  887,  942, 1029, 1030,  1035,  1066,  1067,  1171 
Daughter-in-Law — may  take  gift  or  legacy  from  her  father-in- 
law  if  not  prejudicial  to  others'  rights    295 

succession  of 481,  482,  528 

B&Iambhatta  and  the  Viramitrodaya  on 's 

right  to  inherit 529 

'                preferred  to  mother-in-law  as  heir  to  her  deceas- 
ed husband 408 

■  to  son's  daughter 528 

' •  to  first  cousin's  widow 482 

■  excludes  distant  cousins ib, 

is  excluded  by  brother  432,454,482 

brother's  son    459,482 

daughter  433,482 

daughter's  son  445 

entitled  to  maintenance  ...  246,  247,  251,  766,  760(f,  761 

's  claim  on  father-in-law  as  such  denied    758o 

does  —  forfeit  her  right  to  maintenance  by 

residing  with  her  father  P 757,  758 

— ^  has  a  better  claim  than  her  father-in-law  to  adopt 

to  her  husband 372 

See  Adoption  III. 

has  a  better  claim  than  her  mother-in-law 406 

See  Adoption  in. ;  VII,  1171, 1180,  1183;  Widow. 

Dauhitra    87,  130o 

Data— compared  with  inheritance 57,  67,  238,  600,  678,  711 

participation  by  birth  is  the  typical  form  of  —    238 

widow  has  independent  power  oyer  — — 302 

Data  Apratibandha — See  Apratibandha  D&ya. 
Databhaoa — See  D&yayibh&g^. 

Dayada 135 

Datavibhaga— defined 57 
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DItayibhIga — includes  rules  for  the  division  of  an  estate  ......      57 

of  Jimiita  V&hana,  see  separate  List  of  Hindd 

Authorities. 

Peaf;  Deafness — disqualifies  for  inheritance   153,  576 

See  Adoption  III,  950. 
Disqualification  576. 
Dbath — See  Civil  Death ;  Presumption. 
Debt — 

Joint  Family's. 

— ■^—  contracted  by  the  manager  bond  fide  presumed 

to  be  for  the  common  benefit 749 

and  binding  on  other  members 750 

■  a  first  charge  on  joint  estate 751 

■  incurred  by  a  member  under  pressure  of  distress 

is  binding  on  all  632,  760 

family  s    to  be  discharged    (but  this   not 

indispensable)  before  partition 787 

s  of  a  joint  business  must  be  paid  before  profits 

are  distributed ih. 

s  how  distributed  on  partition 4....  786b8 

when  —  s  are    distributed   creditors'    assent 

should  be  obtained   788 

Separate — 

personal of  a  deceased  member  not  a  charge 

on  the  joint  estate 161 

and  even  though  for  family,  if  no  necessity  ih. 

Father's  and  Grandfather's — 

son  bound  to  pay    father's    and  grand-father's 

8  80, 161, 164, 166,  586,  609,  642,  746b,  747,  1240 

not  during  their  life 64888,  799 

the  Hindd  Law  insists  strongly  on  payment  of 

father's s 618 

son's  liability  according  to  Y&jSavalkya  and  the 

Mit&ksharft  1239m 

obligation  to  pay  father's s  a  part  of  the  in- 
heritance     163, 167, 169 

estate  taken  by  son  is  assets  for  paying  father's 

s  606* 

obligation  to  pay  father's s  depends  on  their 

nature 77.  164, 193 

son  liable  to  pay  independently  of  assets  P.. 1183 

liability  to  pay  father's s  limited  to  those 

incurred  for  the  family  P 747,  748 
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Debt — Joint  Family's. 

impartible  estate  liable  to  pay  father's s 163c 

ancestral  estate  in  the  hands  of  a  son  liable  for 

father's s  81, 167, 194,  643 

translation  of  this  into  power  of  tho  father  to 

encumber  in  his  life 614 

a  son  must  pay  father's s  even  in  his  life  P  618,  626 

hence  a  sale  of  family  property  to  pay  these 

binds  son   622 

liability  to  pay  father's s  after  his  death  and 

in  his  life  distinct 7466 

son's  liability  to  pay  father's s  incurred  be- 
fore partition 7896 

son    liable  by  custom    for   all  — s  properly 

incurred  for  family  800 

father's s  not  prodigally  contracted  may  be 

charged  on  the  inheritance  166,  169, 193 

comparison  of  English  Law  620c 

several  sons  liable  according  to  their  shares  788c,  1241 
separated  sons  not  liable  for  father's  — »8  «..  166,  789 

property  not  hypothecated  to  pay  father's  s 

77, 161, 194,  7466 
community  of  obligation  amongst  successors  not 

recognized  by  Hindil  Law  except  in  joint  family    611 

unsecured s  not  a  charge  on  the  estate  193, 194,  746 

son  not  directly  responsible  for  unsecured s    164 

except  after  father's  death 164,  625 

securities  created  by  father  unless  profligate  bind 

sons 77, 164,  614 

responsibility  of  son  according  to  Hindil  Law 

arises  only  at  his  majority 620,  625,  1240 

minor  bound  to  discharge  on  attaining  majority  .  1241 
decree-holder  for  father's s  preferred  to  one 

for  owner's s 750a 

Son's 

father  not  to  pay  son's  — s 586 

must  pay s  necessarily  incurred  by  sons 

living  with  him 800 

Busband's 

widow  bound  to  discharge  husband's s 1()2 

not  if  barred  by  limitation ih, 

165  H 
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Coparcener^  8 

undivided  property  not  answerable  for  separate 

's  76,161,787,790 

— '  of  a  member  to  the  common  estate  set  off  though 

barred  by  limitation 751 

apportionment  of  -^— s  amongst  sons  and  succes- 
sors   611,  768 

Annexed  to  Estate  taken. 

obligation  to  pay s  dependent  on  taking  pro- 
perty    80/,  160 

■  is  limited  by  Bombay  Act  VII.  of  1866, 

80/,  165,  748,  787 

income  liable  to  pay s  if  property  desoeuds  as 

hereditary 161,  167 

brother  answerable  for  brother's  s  only  to 

extent  of  assets 725b 

See  Adoption  VII,  1162,  1177,  1183,  1184,  1185,  1186; 
Charge ;  Coparcener ;  Decree  628;  D&ya  ;  Family  Par- 
tition 786 ;  Obligation. 

Debtor — one  of  several  joint s  may  represent  all  in  paying, 

bat  not  in  resisting  payment ...^ 610r 

—— agriculturist  under  Native  Governments    786 

Decisions  of  Courts — ^weight  to  be  given  to 871 

Decree— may  award  arrears  and  future  payments 262,  757a 

— ^■^—  awarding  separate  interests  destroys  joint  estate  683, 

684,  842 

comparisoli  of  English  Law   684<2 

right  to  partition  under lost  by  non-execution  663« 

effect  suspended  by  appeal  606e,  694 

for  partition  of  land  paying  revenue  to  be  exe- 
cuted by  the  Collector 794 

•  for  maintenance  a  charge  on  estate 757fl 

.  against  a  member  of  joint  family  as  affecting 

other  members 619ss,  626^ 

against  representative  member  on  a  joint  debt 

may  be  executed  against  the  family  property...    616 

law  as  laid  down  in  N.  W.  Provinces  617 

'    ■ in  Madras  628 

against  manager  only,  binds  only  his  share 686 

against  a  father  a  charge  on  property 748 

'  not  to  be  satisfied  out  of  his 


share  at  his  death? 628 

Judicial  Committee's  decision  contra 169,  628 
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DBCRBB^effect  of  the  execution  of  a  for  father's  debts 

against  ancestral  property 167 

— —  against  a  widow  for  arrears  as  a  charge ;  only 

her  estate  passes    636e 

'  against  the  widow ;  when  it  binds  the  reversioner.    96a 

See  Adoption  Vm 1284 

Dedication — understood  in  grants  to  Br&hmanas 13da 

to  religious  uses   160 

— —  to  religion  inalienable  under  most  systems  of  law 

186ii,  557 

the  first  exception  to  inalienability  of  patrimony 

192c,  197 
— — ^—  connected  with  the  growth  of  individual  owner- 
ship over  wastes 197a 

to  an  idol  creates  a  trust 160 

See  Endowment , 657 

Deduction— in  partition  in  favour  of  eldest  son 806,  807 

disallowed    806 

See  Partition;  Distribution. 

Deed — of  partition  not  essential  to  partition 681a,  848 

constitutes  separation ^    841 

—— required  by  some  castes    681a 

held  inoperative  as  not  acted  on  (Madras)...      ib. 

See  Registration. 
—  of  adoption  not  necessary — ^e  Adoption  VT.  1087, 

1119,  1122 

DxTBCT — of  son  warranting  adoption — see  Adoption  III 908 

of  organ — ^«ee  Disqualification    576 

Defendant— law  of  —  when  it  prevails  6,6,  7 

Dbokees— of  affinity  obstructing  marriage   937,  1027 

prohibited  extend  to  great-grandson  of  one  given 

in  adoption 937a 

— ^ — • under  the  Canon  Law  ...^ 243 

See  Adoption  IL  937,938;  IV.  1022, 1027, 1062» ;  VII.  1153, 
1156;  VIIL 
Delegation— by  husband.— we  Adoption    III.  967,    958,    1069, 

1070  ;VL  1120 

Demandant— partition  cofinned  to  the 665 

Der angbhent — ^presumed  from  prodigal  alienations  207 

See  Lunatic ;  Adoption  III. 

Desai,  Desaigibi — eee  Vatan;  Allowances   462 

Descendant— what  *-^s  form  a  united  fomily 651 
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Descendant — which  s  take  the  inheritance  by  representa- 
tion        65 

snch 8  extend  to  third  generation^ %    65*2 

rights  OD  partition  between  the  ancestor  and  his 

first  three s 770,771 

first  three s  of 'a  separated  person  take  per 

stirpes 78 

s  of  an  absentee  may  claim  down  to  the  seventh 

degree 677 

Descent — law  of is  not  regarded  as  inherent  in  land  7446 

law  of is  determined  by  personal  status  ..  4,  7446 

or  by  family  custom    ....►« 4, 156,  735 

Zamind&ri  or  Yatan  aliened  or  divided  is  freed 

from  special  rule  of  — 7446 

comparison  of  English  law    t6. 

See  Devolution ;  Yatan. 
De6gat  Yatan— «ee  Yatan. 

Devasthan — does  not  revert 741J 

See  Dedication  174c ;  Grant ;  Endowment,  Beligious. 
Devise — is  on  the  same  footing  as  a  gift  inier  vivos    29S 

merely  for  "Dharma"  ineflPeotual 229 

executory (remote)  not  recognized  by  Hindii 

Law 97,  179,  184 

not  to  be  regulated  by  English  Law 98a 

to  several  sons  with  cross  remainders  is  good 

under  Hindd  Law    t6. 

« of  inAm  village  to  widows  against  son 806 

alienating  ancestral  property  void  against  a  son 

unseparated Sldd 

to  a  persona  designata  as  adopted  son  effectuated  1228 

of  land    once  inoperative  in    England  without 

assent  of  heir 219a 

See  Adoption  YI.  1108 ;  YIH.  1228, 1229 ;  Bequest ;  WiU  806, 813 

Devolution— course  of cannot  be    altered   by    private 

agreement 4,  156.a,  177,  585 

prescribed  by  law 178, 184«,  585 


■  of  jAgirs  and  other  public  grants  governed  by  the 

intent  of  sovereign    179 

See  Yatan. 

Dharma— the  rule  of  law 240 

what  it  comprises 32 

a  devise  merely  to ineffectual  289 
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Dhabma — engagements  against  ruler's  do  not  give   a 

right  to  enforcement   188 

See  Devise. 

Duarka-PatnI— alone  inherits  88 

who  is  a—-    ib. 

Dhaema-Potka  ,. 891c,  1160, 1213 

DSARMAdiSTRAS 31 

their  divisions  82 

-^—  of  TJ^anas   36 

of  Safikha  40 

ofManuand  Y&jSavalkya    48,45 

Aival&yana    51 

Dhabmasindhu — an  authority  in  Western  India    10 

———'s  weight  as  authority  11 

compiled  by  KaltnAtha 26 

DUABVABi^RA—       32 

Gkutama    34 

Yasishfha t^. 

materials  of  which s  are  constructed  36 

■8  existed  in  the  time  of  Patai^'ali  88 

four  of  them  composed  in  the  South  of  India ;  the 

fifth  probably  in  the  North    39 

DxkpradabAana 108,  266ii,  656 

-^— —  :=  indication  of  a  principle  to  be  followed  74 

DtKSHA — meaning  of 567a 

Jangama    ib. 

Triordha 568 

DIhIba 48,49 

Diking  apart— a  sign  of  partition 689 

but  — •  not  conclusive  of  partition..... i^. 

DiBCiFLB— natural  son  may  become  559 

ceremonies  at  the  nomination  of  — 558 

succession  of to  Guru    499,  554 

who  deserts  his  Guru  forfeits  succession    572 

takes  equally  with  a  united  Gurubh&(^    556 

succeeds  to  a  Gos&vt    555 

's  disciple  inherits 562 

succession  of  female to  a  Gos&vi  661 

See  Fellow-Disciple    562 

DisxASE,  Incctbable— sufferers  from  — ^  disqualified  to  inherit.  154 
DisiVBBRlTANCS— by  father  of  son  by  birth  or  adoption  for 

adequate  reasons •••  586 
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DisiNHfiBiiAKCB— of  adopted  only  as  of  begotten  son    1152, 1173 

son  disinherited  may  be  restored 585 

no by  wiU 587, 1113i 

comparison  of  Roman  and  Athenian  Laws 585a 

See  Adoption  III.  946;  VII.  1173. 
DisoBiDiBKCE — simple does  not  disable  the  wife  from  in- 
heriting      429 

Disposition— power  of ——  limited  by  HindA  Law  196, 385 

See  Adoption  VI.  1107,  1114 ;  VII.  1171 ;  Family ;  Father ; 
Gifl,  Maintenance. 

DiSQiTALOTCATiON— persons  disqualified  to  inherit   153,  575sb 

arising  from  :— 

insanity..: 153,576,580 

subsequent  insanity  no 580 

incorable  blindness  ib. 

but  only  congenital 156 

lameness 576,578 

leprosy  of  a  vimlent  type  154^  561,  579 

deafness  and  dambness  153,  579,  580 

enmity  to  &ther    588 

addiction  to  vice    586 

adultery  and  incontinence  - 588 

by  loss  of  caste  cured  by  penance 58a 

loss  of  caste  now  no  — 154^  426,  675,  658, 907 

son  of  disqualified  father  may  take  his  fiftther's 
place  down  to  the  partition  of  the  inherit- 
ance     585,  908 

disqualified  father  replaced  only  by  begotten  son 

(or  Kshetraja),  577 

not  by  one  bom  or  adopted  afler  succession  or 

partition 677,  680,  690,  762,  792,  950, 119W 

simple  disobedience  of  wife  no ^29 

under  the  Mit&kshar&  and  the  May  Akha  barrenness 

in  a  daughter  no 606 

to  inherit  from  defect  arising  afler  inheritance  or 

partition  does  not  cause  forfeiture 443 

as  ex.  gr.  in  case  of  lunacy 580 

the  rule  of  exclusion  qualified  by  custom 155, 752a 

■  for  inheritance  to  be  scrutinized  by  Courts 586 

for  sharing  under  cufltomary  law 762fl 

■  to  inherit  excludes  from  a  share  on  partition 679 

and  from  right  to  demand  partition ^• 
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DiiquALincATiON — disqnalified  father  not  entitled  to  a  share  on 

partition   679,822 

disqaalified  persons  entitled  to  maintenance  248, 

75U  752 
wife  of  a  disqualified  person  may  adopt 908,  948 

■  by  custom,  not  by  the  S&stra 680,  681a 

See  Adoption  III 946,  949,  960 

DiSTKBss — warrants  alienation  of  common  property  by  copar- 
cener   632,  799 

in husband  may  deal  with  wife's  Stridhana 

92,  274,  297,  310n,  318 
season  of justifies  gift  of  a  son— «eff  Adop- 
tion V 1074 

See  Coparcener  821 ;  Debt,  632,  750. 
DiSTEiBVTiON — capricious  or  inhumane  —  of  property  not  al- 
lowed  *. 208,209 

' of  property  naturally  indivisible  to  be  equitable..    734 

^  of  property  amongst  the  Jews  SOSn 

unequal when  valid 771,  772,  811 

.  ■■  ..         subject  to  control  by  the  Courts 809 

not  to  be  effected  by  will  P 772a,  813 

■  allowed  by  custom •••  772c 

has  regard  to  property  as  it  actually  subsists   ...     763 

■  by  division  of  proceeds   694 

of  liabilities  746,  791 

•         m  specie  when  takes  place 770 

, is    equal  on  a  partition  of  ancestral  property 

between  an  ancestor  and  his  descendants  to 

three  generations ib. 

on  a  partition  between  brothers 778 

•  on  a  partition  between  reunited  coparceners 783 

on  a   partition  between   collaterals is  per 

sih'pes 778 

partial  — —  on  a  former  occasion  how  taken  into 

account 698,  778 

of  rents  and  profits  is  not  conclusive  of  partition.    786 

of  debts 786,787,788 

by  marshalling  in  favour  of  creditor  in  posession 

633,  778 
See  Division;  Partition. 

DmsioN — ^noue  between  husband  and  wife  .....91,  142 

cannot  be  partial ; 661,699,  785 

except  by  consent 844 
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Division — of  a  religions  fund  or  dedication  by  tnms  of  office 

and  emoluments   785n 

patrimonial  lands  not  divisible  according  to  the 

Smyitis;  see  Property,  Sacred 732ii 

may  be  made  of  np&dhyapana  by  custom   785« 

not  completed  creates  no  separate  interests   686 

•  unequal  when  good 811,  889 

of  rents  and  profits  a  permissible  partition    ...694,  786 

of  income  for  convenience  does  not  amount  to  a 

separation 694 

'  of  the  profits  of  a  Vatand&ri  village..... 786 

agreement  to  make  a  —  does  not  sever  interests    684 

will  Courts  ever  refuse  to  decree  a  —  ?    676 

See  Family;  Partition;  Separation. 

Division  op  Pboceeds — a  mode  of  joint  enjoyment  693 

of  partition 694 

Divorce — ^by  Ghatasphota   588 

by  Sodachiti * 692 

^  at  husband's  will  424,425 

by  agreement  in  some  castes 423 

seldom  occurs    425 

—  allowed  amongst  the  lower  classes   423 

not  in  the  higher  ones •      t^- 

■"     ■ '     ■"  disentitles  a  woman  to  maintenance 593« 

Documents — flee  Adoption  III 955 

Donatio  Moetis  CAirsi — ^recognized  by  Hindd  Law  219,  747o 

DoiaK — $ee  under  Castes 589 

Dos  legitime  319 

Dower  (English  law) , 319,  396 

■  capable  of  release  not  of  alienation  302fl 

See  Palla  418fl 

Deaupadi— legend  of 281 

Deavida  country — flee  Adoption  II , 973,974 

DUHITRA-SUTA 84 

Dumb,  Dumbness — congenital disqualifies  for  inheritance  153, 

155 

"  of  the  son  bom  does  not  justify  adoption   906 

Bee  Adoption  III,  950 ;  Disqualification   579. 

DuPLAs— flee  Tribes   289 

Duty— of  a  HindA  depends  on  his  personal  law 7 

indispensable  ;  discharge  of  —  a  ground  for 

alienation  by  single  coparcener 750* 
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Dyaita  NnnfATA— is  a  work  by  Sankara 20 

■'  necessary  to  explain  some  parts  of  the  MayAkha.     ib. 

DVTAMUSHYiTANA 896,  897,  914 

of  the  original  type  not  now  recognized 897 

in  what  sense  now  recognized    ., ib, 

not  nnnsual  in  the  Southern  Districts  of  Bombay    898 

status  of  the  son  of 899 

■  celebrates  the   6r&ddhas  of  both   fathers,  but 
his  son  those  of  the  grandfather  by  adoption 

only ib, 

form  in  adopting  a  — 1134 

's  right  of  inheritance 1208,  1209 

not  to  be  set  up  in  a  suit  on  ordinary  adoption  .  1222 

See  Adoption  IV,  1041, 1044,  1066;  V.  1078;  VII.  1209;  VIH, 

1222 
DwsLLiXG — see  House. 

Eabkings— are  at  the  disposal  of  the  woman  according  to 

Jlmtlta  V&hana 301 

of  a  woman  belong  to  her  husband 292 

— by  prostitution  belong  to  husband ...     616 

See  Stridhana. 

East  India  Company's  power  to  legislate 1 

Eating — separate evidence  of  partition 852s8 

EccBNTEiciTY— implying  injustice  ascribed  to  derangement 196 

Egypt  lOOn 

Ejectment — by  wife  against  her  husband    302a 

Elder  Branch — succession  of ■ by  custom   743,  744 

Elder;  Eldership— advantage  allowed  to by  custom  784 

gives  precedence ?28 

and  preference  for  office 745 

precedence  allowed  by  some  family  laws  to  son  of 

elder  wife  924a 

'  gives  title  to  the  right  or  western  side  of  family 

house  in  partition 823 

gives   a   preference   as    to   cusfcody    of  family 

idols TBie 

supremacy  annexed  to connected  with  the 

sacra 728 

the brother  has  precedence  in  sacrifices  and 

marriage 914c 

■  still  of  consequence 786a 

transition  from to  single  succession 788 

166  H 
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Elbbr  ;  Eldership — fche  mode  of  establishing a  source  of 

disputes  in  India  and  Earope  736a 

iSee Brother;  Manager;  Precedence;  Primogeniture;  E&j. 

Election 1229c 

Emakcipation — ^under  Boman  Law  son  injured  by  adoption 

claimed 1080/ 

Emigrant  Beir— descendants  of 73 

See  Absentee. 

Emigration — does  not  alter  the  law  of  inheritance 3 

Endowment— creation  of s  201 

interest  of  the  State  in  religious s 216 

gift  for  religious •  by  coparcener  approved ...    664 

no  restriction  on  creation  of  religious  —  by 

grant  185A 

religious not  allowed  to  cover  a  private  per- 
petuity       668 

consent  of  whole  family  may  annul  a  private 

religious  —  817 

charitable s  are  inalienable  176,  201, 557,  785n,  818 

and  irresumable 202 

■ s  never  revert    741J 


— -s  frequently  confined  to  a  single  family    202 

property  given  to  a  purohit  is  in  the  nature  of 

an 20O 

——— usually  impartible    202 

but  divisible  by  custom  730c 

See  Vritti. 

— —  may  be  temporarily  pledged  for  necessary  pur- 
poses      557 

succession  to  an  —  determined  by  custom  ...     201 
holder  of  an cannot  impose  rules  on  succes- 
sors      202 

or  alter  succession   ••. 78,  655d 

succession  to  religious is  per  formam  doni.  201a 

See  Alienation  7Sbn ;  Ascetics  656d ;  Trust ;  Trustee. 

Enemy  of  ms  Father — defined    5S3,  584 

■  is  especially  one  from  whom  religions  benefits 

are  not  obtainable  585,587,752a 

•  is  disqualified  from  inheriting  and  sharing  in 

partition 164,584,679,  752 

ENGAOEMENTs-^Hindt!^  Law  enforces 8 

English  Law— operation  of —  in  a  presidency  town 3 
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English  Law— comparison  of with  HindA  Law  60, 79, 

88a,  96, 97, 98, 162, 182, 186d,  189, 192c,  213, 214, 
215i,  216,  217,  218,  254/*,  260,  284,  297,  298. 
302(1,  319a,  346,  355,  359,  377,  585rf,  590,  601a, 
607c,  610c,  613,  620c,  627,  629c  633,  648,  649, 
670n,  671c,  676,  684rf,  688,  695,  696,  697,  705c, 
717,  725,  734,  735d,  7446,  773,  775ii,  779,  794, 

806a,  841,  846 

EquiTY — aids  HindA  Law 8 

■  decides  when  Smyitis  conflict 11 

rules  of decide  questions  of  partition 832 

Seo  Adoption ;  Hindt^  Law ;  Interpretation ;  Jurisdiction ; 
Partition. 
EauoR — see   Acquiescence;    Adoption  YIII.  1229;  Ignorance 
1228,  1229;  Misrepresentation. 

Escheat— State  takes  by on  failure  of  heirs  proved 130 

and  with  incumbrances 722/} 

Estate— one  cannot  create  a  new  form  of * .*17Sf,  193 

solely  infuturo  not  allowed  by  Hindti  Law 217 

not  to  be  in  abeyance  178 

deferred  in  enjoyment ; 1159 

right  of  father  and  son  are  equal  in  ancestral 74 

mortgaged  property  until  recovered  continues  to 

be  a  joint , 684 

family once  inalienable,  divisible  only  for  use  731ti 

connexion  with  this  of  the  right  of  pre-emption. .      ib. 

how  the  family became  alienable ib. 

and  partible ib, 

ancestral  in  the  hands  of  sons  liable  for 

father's  debts 81, 163,  169 

may  be  incumbered  by  any  coparcener  in  an 

emergency 821 

separate liable  for  debts  in  the  hands  of  the 

heir 716 

See  Adoption  VI.  1107,    1109,  1110,    1111,    1113,    1114; 

VII.    1188,   1195;    VIII.    1231;    Alienation; 

Debts  ;  Descent ;  Devolution ;  Father ;  Grant 

721ft;  Property;  Stridhana;  Vatan. 

Estoppel— fed  by  subsequently  acquired  interest  a  doubtful 

principle  under  HindA  Law    190c 

in  case  of  adoption  10978s,  1223 

—  where  adoption  has  been  admitted  by  conduct  1223, 

1224 
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Estoppel — does  not  arise  from  denial  of  adoption I2S5 

'  against  reversioner  who  concnrred  in  an  aliena- 
tion by  a  widow 778ji 

■■  against  a  mortgagee  who  has  sold   790 

See  Acquiescence;  Adoption  IV.  1065 ;  VI.  1097;  VHI.  1223, 

1224 

Ethics — ^relation  of to  Hindd  Law 8 

Eunuchs — entitled  to  maintenance  only 753a 

E\iDENCE — of  caste  custom. — 8ee  Custom. 

of  family  custom  by  declaration.  See  Custom,  Fa- 
mily   156a 

0/ PaHtVton,  not  peculiar  681 

conduct  and  oral  testimony  are 681,  688 

. is  a  question  of  intention  681,  682,  691fl 

signs  according  to  the  Hindtl  Law 6878S 

circumstantial  sufficient   to    prove   parti- 
tion    690,691a 

of  separation  is  on  a  matter  of  fact  690 

separate  possession  of  portions  of  the  property, 

once  joint,  raises  a  presumption  of  separation..    692 
false  statements  made  for  the  common  benefit 

are  not of  partition 69S 

exclusive  possession  for  thirty  years  affords  con- 
clusive   of  partition 696 

separation  for  fifty  years  was  pronounced  —  690d 
taking  profits   in  certain  defined  shares  is  not 

conclusive 693,694 

living  and  dining  apart  is  not  conclusive  — -    689 
separate  performance  of  religious  rites  is  not 

conclusive ih' 

proof  of  instrument  by  single  witness  by  assent .    223 

admissions  not  to  be  used  by  strangers 189c 

burden  of  proof  in  case  of  separate  acquisition 

disputed 728a8 

of  adoption 1091,1221 

decree  on  a  contested  adoption  is  not when 

there  is  a  change  of  parties    < 1234 

iSee  Adoption  VI.  1091;   1139,   1142;   VHI.   1221,  1284; 
Burden  of  Proof ;  Presumption;  Stranger. 

Exclusion — from  caste 1066 

. from  caste  extends  to  sons  bom  after  but  not  to 

those  bom  before  the  expulsion 130,  585 
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Exclusion — sons  born  after  expulsion  from  caste  take  tlie  out- 
cast father's  place 585 

daughters  are  not  excluded  with  their  father... .«.      ib, 
'  from  inheritance  and  partition  on  account  of  vice.  752a 

under  customary  law  ib. 

for  twelve  years  extinguishes  the  right  *  686 

persons   excluded   from  shares  are   entitled  to 

maintenance 248,  679,  761,  752,  776 

566  Disqualification ;  Limitation ;  Possession  704a 

Execution — against  one  coparcener  affects  only  his  share   663/ 

liability  of  the  son's  share  in against  the 

father  discussed • 6I8ss 

a  "  reversioner's"  contingent  right  cannot  be  sold 

in 96 

See  Debt ;  Decree ;  Sale. 

Executor— under  Act  V.  of  1881 225,  226a 

may  pay  a  barred  debt 613 

•  in  mofussil  may  sue  without  probate 226 

•  s  are  the  representatives  of  the  testator    1 62 

■'s  legal  position  discussed    225 

takes  a  qualified  "  universitas"  in  personal  estate 

(English  Law)    213 

takes  subject  to  survivorship 225 

ExBCUTORY  Devise — See  Devise 97 

Expectant  Heirs— not  to  be  prejudiced  by  widow 322 

Expectant  Interest— probably  not  saleable 190c,  253(i 

Expenditure;  Expenses — of  united  family  defrayed  out  of  the 

family  estate 822 

authority  of  the  wife  as  to  household 92a 

of  a  coparcener. — See  Partition 835 

previous   inequalities   of not   taken   into 

account  in  case  of  partition  763,  83G 

unless  fraudulent • 835 

marriage of  children  to  be  provided  for  on 

partition 754<l,  781 

'• of  a  daughter  of  deceased  member 

must  be  provided  for    501a 


•  It  is  twelve  years  from  the  time  when  the  party  becomes  aware 
of  the  exclusion ;  but  till  then  there  can  hardly  be  exclusion.  The 
condition  makes  the  purchase  of  property  almost  as  hazardous  as  if 
there  was  no  limitation. 
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Expenditure  ;  Expenses— funeral of  father  a  charge  on 

the  common  property.- 747n 

8ee  Assent  603tf. 

Expressions — operative for  adoption.. „ 1086 

Expulsion — from  caste — see  Exclusion. 

Extra  Share — see  Distribution  (unequal);  Partition. 

'*  Factum  valet"— discussed  212,  241,  809.  911,912 

^—  doctrine  rejected  by  Mit&kshar&  909a 

Faderpium  280fl 

Familu 165a 

Family  arrangement— giren  effect  to 681,699 

Family  custom — how  proved 4, 156a 

See  Custom. 

Family  Dwelling— divisible  ? 780 

belonged    to    eldest    son    under    old     English 

law  806a 

but  by  custom  to  the  youngest    7344 

FAMaY,  HiNDt— the  cherished  institution  of  the  HindOs 237 

father's  duty  to  provide  for 648 

no  transaction  approved  which  tends  to  indigence 

of 638 

Adoptive , 1083,  1145 

Divided— 5ee  Adoption  III 970,  1003.  1004 

succession  in ,  77 88,  104—114,   133— 

136,  355-498 
See  Inheritance ;  Partition. 
Joint  or  United  — ^— 

normal  state  of  a  HindA is  one  of  union 601 

described    651 

how  constituted 699 

is  of  two  kinds,  undivided  or  reunited  • 661 

characteristics  of — , 602 

Hindii regarded  as  continuous  600 

•  extends  to  great-grandson  in  existence 664,  655 

in  a presumption  of  all  property  being 

joint  7246,  729a 

son  cannot  demand  a  declaration  of  his  right  to 

specified  undivided  share  1234 

' not  a  partnership 598a 

■  usually  represented  by  a  manager &^ 

compared  with  joint  tenants  under  English  Law.  60lfl 
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Faiiilt^  HiNDt— principle  o!  the and  gotra  adopted 

by  the  ^(Idras  to  govern  adoption •••  1035 

Sfidra's  illegitimate  sons  may  inter  se  form  a 

652 

and  probably  also  with  legitimate  half-brothers,     t^. 

— —  may  be  formed  by  prostitutes  (Madras)  P  601 

dancing  girls  cannot  form  a (Bombay)...  601a 

how   regarded  as  to  mutual  responsibilities.    765, 

973, 1003, 1004 

reciprocal  rights  and  obligations 601 

members  jointly  liable  for  common  debts  611 

powers  of  a  member  of  a 607,  7606 

rights  of  coparceners  in 608 

gift  to is  joint  property 653 

acquisitions  of  members  accede  to  joint  estate  ...     764 

including  manager's  gains 768a 

where  one  member  has  disappeared  the  rest  may 

deal  with  common  property  in  good  faith  607 

transactions  of  — -  —  require  unanimity  ac- 
cording to  older  authorities , 603,  604,  607 

view  of  the  Yiramitrodaya 603e 

alienation  of  undivided  share  now  allowed.    See 

Coparcener 604,  607c 

origin  of  this 605 

rights  of  a  grantee  from  one  member  subject  to 

rights  of  coparceners 700 

suits  by 607,608 

when  a  ■  carries  on  trade  all  members 

must  join  as  plaintiffs  in  a  suit 615 

suit  by  one  member  followed  by  common  suit  ...     604 

suits  against — 617,618 

where  there  is  effectual  representation,  all  may  bo 

bound,  though  not  immediately  made  parties.    615 
liability  of  sons  for  father's  acts  and  suits  put  on 

the  ground  of  representation • 616, 617,  620 

where  interests  are  common  one  member  of  a  — 

sometimes  taken  to  represent  all'  in  a  suit.    616 

contra 642 

infants  held  liable  though  manager  had  had  no 

right  to  defend  in  their  name 615 

sale  or  incumbrance  by  a  single  member  valid  in 

case  of  urgent  need    7506,  821 
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Family,  HiNDt — ^grantee  ft'om  one  member  may  enforce  partition.  705 
a  decree  against  the  father  may  be   executed 

against  the  family  property  616,  617 

inheritance  in  a 65,  339 

separation  of  a 656,  795 

iSf 6  Adoption  paattm;  Alienation;  Coparcener; 
Debt  750;  Expenditure  822;  Illegitimate  Son; 
Liability ;  Mimager ;  Presumption ;  Property ; 
Sacra. 

Family  Beunited,  described  • 655,656 

formed  only  by  those  who  were  before  united  ...    656 

Family  Necessity — cases  showing  what  is  a 6096 

a  ground  for  alienation  by  any  coparcener  ...7506,  821 

Fauixe — a  reason  for  giving  away  a  son  1075 

See  Adoption. 

FIbikhat i ^ 838 

'  or  deed  of  release  in  case  of  partition 848 

See  Partition. 

Father — once  supreme  over  family  estate  713 

growth  of  restraints  on  his  authority ib, 

in  case  of 's  incapacity  his  son  takes  his  place  639, 

658c 

'  has  uncontrolled  power  before  birth  or  adoption  of 

a  son   642/ 

son  given  equal  rights  with in  grandfether's 

estate  come  to  the  father 713 

gradual  development  of  this  right  ib. 

hence  a  right  of  interdiction 194 

■  owner   of  ancestral   estate   in  same  sense   as 

sons 640 

as  manager  is  by  Hindfi  Law  in  the  same  position 

as  any  other  manager  {see  below) 639 

's  relation  to  son  as  joint  owner  and  sole  manager  1168/ 

and  representative    616,  708 

may  deal  with  share  of  infant  but  not  of  adult  son  ?    620 

's  power  in  distributing  ancestral  and  self -acquir- 
ed property 770—772,  798,  804s8,  813 

may  alien  or  incumber  ancestral  estate  in  certain 

cases 169, 170, 193,  639,  641,  749 

effect  of  decrees  against as  regards  the  sons 

620,  707,  708 
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Fathbr— According  to  the  law  of  Bombay  — —  cannot  alienate 

patrimony  without  the  consent  of  his  sons  631, 

648a,  812 
■  shown  by  their  attestations  638a 

cannot  alien  son's  inchoate  shares  (Bengal)  P  313, 314, 

619,  621 

may  dispose  of  ancestral  estate  on  fidlnre  of  sons 

or  separation  from  them • 77 

ralings  of  the  courts  extend  his  powers  169,  638,  641, 

749 
especially  in 

Bengal 165 

making  excessive  alienation  presumed  deranged.    206 

*s  limited  power  over  property  a  general  rule  of 

jurisprudence    770c 

*8  power  of  distributing  at  pleasure  recognized  by 

Jagann&tha    239 

contrary  to  Mit&kshar&  ib. 

's  power  of  distribution  amongst  sons  772c,  804s8,  813 

■  cannot  make  a  gift  or  bequest  to  one  son  to  the 
prejudice  of  others,  or  of  a  grandson  208,  200,  771, 

808,  809 

except  of  self-acquired  property 208,  211,  772,  804 

—  may  dispose  of  self-acquired  property  772,  804,  812, 

835 

is  free  to  deal  with  his  own  share • 169 

subject  perhaps  to  subsistence  of  family     193, 194, 

758, 1242 

— ■■ may  make  religious  gifts  within  moderate  limits.    206 

gift  by  ^-^  to  adopted  son  not  affected  by  subse- 
quent birth  of  sons 1229 

cannot  wholly  disinherit  a  descendant    813 

■  except  for  adequate  reasons.  585,  587,  812, 

906 

AsMcmag&r  609,  618ss,  639,  7466 

the   care   of  the   family   especially  incumbent 

on 630 

• is  naturally  manager  of  the  joint  &mily  estate...     609 

as  manager  can  be  superseded  for  incapacity  by 

his  son • 639 

, -.  in  Bame  position  as  mother 747 

presumption  in  &vour  of  his  transactions 637»  638 

107  E 
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Father— allowed  disposal  in  ways  opposed  to  good  manage- 
ment    • •.•••• M 641 

not  liable  to  pay  his  son's  debts  586 

unless  inenrred  for  indispensable  duty    632 

— — — 's    transactions    plainly    detrimental    whether 

binding  on  the  family  estate « 638 

may  harden  inheritance  with  debts  not  prodigally 

contracted 169,193,643 

purchaser  or   incumbrancer  from bound  to 

inquiry 169,641 

son  bound  to  pay  debts  of  — 80, 164,  642 

son  in  Bracton's  time  bound  to  pay *s  debts 

out  of  inheritance  in  England 165 

his  contracts  and  obligations  pass  to  the  heur  ...     80 

his  promises  morally  binding 206 

and  sacred  747a,  1289-1242 

as  also  his  donations  to  charities  747a 

instruments    made  under  distracting  infiaence 

Toid  by  Hinda  Law 194^,  643 

son  suing  to  npset  --^'s  transactions  bound  to 

prove  his  non-liability 640,641 

suit  against does  not  affect  sons  not  joined.    642 

liability  of  the  son's  share  in  execution  against 

the discussed 170,  61888,  631,  707 

decree  against  the  —  alone  will  not  ordinarily 
bind  his  sons  as  to  ancestral  property  ......  168, 642 

but  will  where  decree  is  against  — •  as  repre- 
sentative     708 

*— ' where  held  not  to  represent  infiint  sons 708a 

effect  of  a  sale  in  execution  of  the  interest  of  the 
in  ancestral  property 168,  616,  617c,  642 

separated  from  brethren  is  the  origin  of  a  new 

line  of  succession 77,  1189* 

when inherits 110,  341,  364,  399,  453, 454 

when succeeds  to  his  daughter...  145,  326,  501^ 

514,  517 

separated  preferred  to  brother  separated 454 

preferred  to  mother  as  heir  by  the  MayAkha    110, 448 

or  ascendant  may  separate  from  his  descendants 

at  any  time • 657 

*  for  becomes,  at  lliin  place,  read  become. 
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Fathzb-— cannot,  it  seems,  separate  sons  vnler  se  against  their 

will 6658S 

•  cannot  make  an  onfiEur  partition  798,  805 

may  reserve  a  double  share  of  self-acquired  pro- 
perty      800 

or  alienate  it  at  his  pleasure 772 

•  held  answerable  in  partition  for  personal  debts...    642 

in  Punj&b  a 's  division  revisable  at  his  death    666 

when is  entitled  to  maintenance  263, 650, 793, 1167 

bound  to  support  indigent  son 793 

See  Adoption  lY.  1024, 1063, 1066;  Y.  pasevm;  Charges; 
Debts;  Decree  167,  748;  Liability;  Patria-Potestas ;  Pro- 
perty ;  Securities ;  Suits. 

Fathbb's  Bboihib's  Daughteb's  Son— «tfe  Adoption  IY 1062^ 

Fathbb's  Matebnal  Aunt's  Sons— are  Bandhus  133,488 

Fathbb's  Matbbnal  Uncle — ^isaBandhu 489c 

Fatheb's  Matebnal  Uncle's  Sons— are  Bandhus.. 133,  488 

Fathbb's  Patbbnal  Aunt's  Sons— are  Bandhus ib.   ih. 

Fathbb's  Second  Cousin — is  postponed  to  paternal  aunt  in  a 

divided  family  P 484 

Fatheb's  Sister's  Son— is  a  Bandhu  ...- 492 

Fatheb-in-law— 666  Adoption  III.  946,  953,  987,  lOOlss. 

Feb — gratuity  of  a  woman 151 

goes  to  her  husband ib. 

Bee  Sulka;  Strtdhana. 

Fellow-student— when  inherits  1.37,  342, 481,  500,  574 

's  disciple 675 

Fellow-disciple— inherits  562 

of  a  Guru,  inherits 563 

Female  Gentileship 284ss 

not  necessarily  indicated  by  the  use  of  a  "  ma- 

tronymio"  422d 

traces  of in  the  law  of  succession  ...  287,  422 

sister's  son  heir  to  uncle  among  original  tribes...  888a 

inMalab&r 656d 

amongst  G&ros 421 

Kh&syas t*. 

Roches  ib. 

N&yars  ....» ib. 

inTravancore    • ib. 

Female—  position  of s  in  early  times    270,  281,  288,  3(Hsb, 

877ss,  882,  885 
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Fbmale— 8  regarded  as  chattels  in  some  tribes 421 

under  tutelage  and  generally  dependent.  253«,  281c,  298 

's  consequent  inoapaoities 254n 

regarded  as  necessarily  dependent  by  the  Teutonic 

laws  and  in  China   271/ 

gradual  recognition  of  the  capacity  of s  to 

hold  property ^  267,2738s 

feTOured  by  B&lambhatta— «ee  Adoption  V 1071 

s  may   succeed  to   some    priestly    emoluments 

appointing  substitutes • 411 

s  may  become  Gos&yis 661,566 

Vair&gts  572 

s    may   be   excluded    by    family    custom   from 

inheritance 740 

8  not  excluded  from  succession  to  inAm  property..  431 

— — — s  could  inherit  hook  Zontl  in  England 88a 

8  in  the  Punj&b  do  not  transmit  inheritance   176 

-s  cannot  form  a  joint  fiunily , 383 

cannot  generally  transfer  her  right  as  wife,  widow, 

or  mother 254»,  802a 

possible  exoeption 802a 

a  gift  to s  may  be  aooompanied  with  power 

toaUen 312/,  320rf 

80  as  to  a  devise  1113 

comparison  of  the  English  Law 2Mn 

8  generally  incapable  of  inheriting  in  Bengal  and 

Madras,  unless  named  by  special  texts 126 

80  in  Benares  P , tb. 

so  in  Eastern  and  Southern  India 127 

but  not  in  Western  India  where  the  MitAksharft 

prevails , 127, 128 

'a  incapacity  still  recognized  in  Si&lkot 270c 

—- cannot  be  a  Kamam  (Madras) 343 

8  cannot  become  Sanny&sis  ., , 563 

married  s  are  subject  to  husband's  guar- 
dianship     541 

failing  him  and  his  &mily  to  that  of  their  parents 

and  their  kinsmen    (h. 

what s  are  Gotraja  Sapi^das 131 

a  license  to  — ^  to  use  ornaments  not  a  gift  of 

them 186 

3  can  succeed  to  a  vatan  343m 
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FsMALK — s  their  snooession  regarded  as  inheritanoe 6S^ 

s  have   inchoate  rights  of  participation    which 

become  effective  when  separation  takes  place. .    653 
their  rights  distingnished  from  those  of  males ...    655 

s' share  in  partition  678 

their  right  arises  on  a  partition  either  voluntary 

or  enforced 677b 

8  cannot  claim  partition  thongh  entitled  to  shares.    677 

a  grandmother  in  Bengal  may  sue  to  sever  her 

share  along  with  dividing  parceners'  67  7c 

widow  of  a  coparcener  in  Bengal  may  sue  to  sever 

her  share    • 678 

others  are  entitled  to  maintenance  only 752 

heirs  to s 145ss,  50l8s 

——— unmarried s  145 

married  s  leaving  issue    146 — 162 

no  issue  152—153 

remote  succession  to s  governed  by  same 

rules  as  to  a  male • 8246 

descent  through s  in  Malabar  656(2 

connexion  for  succession  limited  to  a  single 

link  in  same  line 498 

involving  several  links  not 

admitted 492ii 

See  Adoption ;  Daughter ;  Gotra ;  Maintenance ;  Manager ; 
Mother ;  Partition ;  Priest ;  Sister ;  Strtdhana ;  Succes- 
sion ;  Widow ;  Wife ;  Woman. 

Fettdal  System— succession  under  — ■  compared  with 

that  to  a  principality  in  India  7866 

See  Inheritance  ;  B&j ;  Vatan. 

Fictions— become  law  by  adoption 882ii 

PiNDEK—aee  Treasure  Trove 833 

First  Cousin — aee  Cousin 136 

FntsT   Cousin's   Widow — succeeds  in   competition  with   her 

daughter-in-law 485 

FoRFBiTURB  OP  RiGHTS— reftisal  to  adopt  not  a  ground  for 392, 

905, 1217 

' incurred  by  widow  remarrying...  110,  427,  430, 458,  690 

not  by  unchastity  subsequent  to  succession  ...  89,  591 

subsequent  insanity  does  not  cause — —    680 

of  inheritance  by  a  Guru  through  fornication    ...     670 

See  Adoption  VIII,  1218 ;  Maintenance ;  Unchastity;  Widow. 
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FoBMS  OF  Adoftiok , 1066, 1090 

Roman : 1155c 

See  Adoption  VI.  1125, 1137—1140. 

Formulas — of  oeremonial  law  •« 54 

sacred    35,  47 

their  ooeroiye  force  874 

See  Adoption  lY .  1035  ;  YI,  112388 ;  Inheritance ;  Sr&ddha. 

FoBNiCATiOK— 'a  groond  of  disinheritance  in  case  of  a  Gura 569 

girls  enoonraged  by  Smfitis  to with  men  of 

higher  caste  884e 

See  Forfeiture  670. 

Foster  DAUOHiBB--amongsb  dancers  • 925c 

's  heritable  right  not  recognized    454 

is  excluded  by  a  brother....^ ib. 

5ee  Adoption  IV 1068A 

Foster  Son— rights  of  a  357, 927i 

not  recognized  as  an  heir  374,381,927 

recognized  by  some  castes    926,1212 

may  be  heir  by  custom  according  to  a  S&strt's 

opinion   • 925e 

advantage  of  —  over  adopted  son 926, 927 

See  Adoption  VII.  1212,  1213. 

Fraud — ^repugnant  to  HindA  Law  8,  704»  840 

to  be  prevented , 189,251 

a  cause  of  rescission 635 

_^.^_  of  manager's  transactions ^ 750fl 

•  a  ground  of  action  against  a  coparcener 611ji 

and  in  suit  by  one 7503 

as  affecting  right  to  share  in  partition  ...679,  680,  839 

vitiates  a  partition  • 704 

and  is  a  ground  for  suit ,..,  702f,  706 

co-sharer  answerable  for 764(1,  835 

does  not  deprive  him  of  his  right  to  share ^5 

compensation  taken 680 

vitiates  an  adoption 1089 

preventing  adoption  successful  in  Bengal 705 

a  ground  of  action  by  a  widow  for  maintenance 

against  vendee , 756fl 

against  creditors,  &o.,  not  allowed  to  be  effected 

by  partition    „ 701 

See  Adoption  III.  996 ;  Coparcener ;  Manager ;  Minor ;  IW- 
tition  769 ;  Purchaser. 
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Fkbnch  Law— compared  with  HindftLaw  204a,  597^,  77  In 

Pull-blood— «ec  Brothers ;  Suooession. 

FuNEBAL  C£KEicoNi£s— all  sons  liable  for 747& 

responsibility  for  — — —  of  a  married  female...  541c 
performance  or  non-performance  does  not  affect 

heritable  right  ••« ^ 752 

See  Adoption  H.  873 ;  III.  941 ;  VII.  1160;  Krfya ;  Srftddhas. 

FuKBRAL  ExPBNSRs— a  charge   747,7896,799 

See  Charges  on  Inheritance  7476. 

FuBNiTURE — generally  indivisible  730 

FuBNiTURB — articles,  if  nnmerous,  may  be  sold  and  the  proceeds 

divided 734 

may  be  kept  by  coparceners  using  them 785 

Gains  of  Chance,  op  Science,  and  of  Valoub— when  self-ac- 
quired and  when  joint  property  725,726,  728 

See  Property,  Separate  and  Self-acquired. 
Gains  op  Science^'*  science"  means  the  particular  profevssion, 

not  elementary  education   728 

right  of  acquirer  to — 764 

are  separate  property... 7248s 

See  Property,  Separate  and  Self-acquired. 

Gains  op  Valoub— are  separate  property ib. 

GANDHABVA^^ee  2ibrriage 514,  517,  519 

GhabbIri— M6  Gosivi  564 

Gaboo— we  Tribes 287,  288,  421 

Gautama  DHABHAstrBA  34 

GavalI— 866  Caste 407 

Genealogies— preservation  of  —  by  purohits  (family  priests)  243» 

Gentilbs— 8ee  Gotng'as • 129 

Gbntoos ••        6 

Ghabjawaheb 1212 

Ghatasphota 58)  588 

See  Divorce. 

GSbI— «6e  Gos&vl 666 

Gift — much  discussed  by  Hind(i  lawyers 190 

law  of -^— governs  wills    •..    818 

sale  had  formerly  to  take  the  form  of 192 

•  inter  vivos  can  confer  only  interests  recognized 

bylaw .'. 183 

■       with  reserve  of  ownership  invalid...  179, 187,  440,  1085 
a  mere  license  to  a  woman  to  use  ornaments  on 
particular  occasions  not  a  — .' 186,  294 
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Gift — of  jewels  under  English  Law • •..,.. 186(1 

to  persons  unborn  cannot  take  effect 179,  182 

reasonable from  parent  to  be  respected  ...208, 811 

not  subject  to  partition 7786 

resumable  if  improperly  made  1241 

as  a  contract 190 

essentials  of ib. 

transfer  of  possession  generally  necessary.  191, 221, 441 

not  perhaps  amongst  near  relatives  191,  1213 

void  unless  completed  by  delivery  ...  179,  207,  685, 695 

as  against  subsequent  transferee 441 

■    -  of  inalienable  property  void  1242 

cannot,  according  to  the  Mit&kshar&  law,  be  made 
of  an  undivided  share... 221c,  603,  605, 632, 664, 671c 

except  for  pious  purposes  {see  below)  664 

nor  of  ancestral  immoveable  property  P  477,  73W 

unless  attested  hysons  6d8a 

as  assenting ib. 

of  whole  estate  subject  to  provision  for  wife 192 

-^ limited  to  self-acquired  property  minus  subsist- 
ence fund  of  family  , 759, 1242 

and  sale  of  child  forbidden  by  Apastamba 876(1 

of  girl  to  be  expressly  in  marriage 1088 

religious  — -«  in  India  and  Europe  compared  192, 

206,207 

nature  of to  religious  uses  •• 19, 197, 200 

moderate  religious  —  may  be  made  by  a  &ther  206 

religious  — —  inalienable  and  irrevocaUe  197 

■■  in  Krishndrpana 99|  191 

every is  accompanied  under  HindA  Law  by  a 

tacit  condition  of  revocation  187 

or  defeasance • 187,441 

not  cancelled  under  present  law 441 

conditional is  invalid  according  to  Vlrami- 

trodaya 186 

so  also  under  the  Mit&kshari    i^- 

but  not  necessarily  according  to  NArada «^- 

contingent  — -—  inoperative  save  as  a  promise  ...    217 

condition  precedent  may  invalidate  a 187«  217, 

1085 

'   ■'  subsequent  invalid  if  repugnant  to  law.    187 
limitation  to  male  descendants  only  is  bad   182 
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Gift — valid  though  donor  retain  life-interest 191 

'  cannot  be  made  subject  to  fantastic  directions  and 

limitations 196,  7216 

■  may  be  accompanied  by  a  trust 189,  20dBS,  441 

trust  now  enforced  441 

comparison  of  the  Eoman  Law 441,  817a 

■  by  coparcener — «ee  Alienation 407,  609 

whether  valid  against  coparceners   192 

religious not  to  be  used  for  other  purposes.    817 

'  to  child,  wife,  or  concubine  binding 194 

to  one  son  upheld  against  another    811 

unequal to  a  son  not  generally  allowed  208,  209, 

807,  811 
'  of  moderate  amount  to  a  separated  son  allowed  793,  807 

■  by  father  to  adopted  son  not  affected  by  birth  of 

begotten  son  ....« 1229 

'                to  illegitimate  son  valid  583 

'  to  adaughter 208 

■ valid   if   provision    is   made   for 

widow's  maintenance    • 414 

of  affectionate  kindred  to  wife   92 

•^—  to  a  wife  by  her  husband  not  invalidated  by  joint 

interest  of  sons 207 

■  to  wife  of  heritable  interest 312/ 

See  Female. 
•^—  of  whole  property  to  wife  (excluding  sons)  void...    834 
See  Alienation  j  Father. 

■  as  a  token  of  affection — see  Pritidatta. 

— ^-^—  at  the  bridal  altar  (or  nuptial  fire)— see  Adhyag- 
nika. 

■  at  marriage — see  Yautaka. 

— — -  for  maintenance,  is  a  kind  of  strtdhana   268 

• by  a  son 301a 

a  sum  of  money  given  in  lieu  of  maintenance  is 
Btridhana 310 

from  the  brother,  a  kind  of  stridhana 268,  370,  371 

is  valid,  if  not  fraudulent  293,  296 

from  the  father,  a  kind  of  stridhana 268,  370,  371 

8  from  kinsmen  619rf 

from  the  mother,  a  kind  of  stridhana 268,  370,  371 

■  from  a  son,  a  kind  of  strtdhana   370,  371 

-    ■  in  the  bridal  procession— «ec  Adhy&v&hanika. 

168  H 


Digitized 


by  Google 


1338  INDEX. 

FA0I 

GiiT— on  supersession — See  Adhtyedanikft. 
■  subseqaent — See  Anv&dheys. 

See  Adoption  II.  922,  923ii ;  Y.  passim  ;Vt.  1083, 1086, 1087, 
1119,  1126;  VIII.  1229;  Endowment;  leather;  Orna- 
ments ;  Present,  544 ;  Strtdhana. 

GiaisiA • ^ 

GiRASi  Hakrs — eee  Hakks  **• 

Girl— not  adoptable,  see  Adoption  IV 1^ 

Giver  in  Adoftion— we  Adoption  11;  V ^^^ 

GoNDS— we  Tribes - ^^ 

Good  Faith— protects  an  alienee  from  tbe  widow  or  mother  as 

manager "^* 

See  Alienation ;  Creditor;  Debts,  749 ;  Father ;  Manager ; 
Minor ;  Widow. 

Gosay! — oeremonies  at  initiation  of —8  558 

position  of s  in  the  community 553 

^Adras  and  women  may  become  — r- 553, 934ii 

s  are  either  Puri,  Gtrt,  or  BhArathf  565 

s  KAnphUtA 5^2 

— — s  are  not  Sannyftsis • ^^ 

diflference  between  Sanny&sis  and s 553 

some 8  engage  in  trade •*• 

Bh&rathl  sect  o£ s  marry 560 

married 0  are  eligible  to  mahantship »*• 

— 'S  marry  in  some  other  cases ^ 553, 560 

Gharb&ri s 564,  565 

concubinage  allowed  by  custom  of s    553 

-s  for  what  actions  ont-casted 558 

adoptions  by s 933,  934 

mode  in  which  — — s  get  their  cheUb 934 

relation  between  and  his  disciple  differs 

from  true  adoption  •»      *&. 

■  (male)  heirs  to  a • 656,  564 

natural  sons  of may  become  discipies  and 

inherit 559 

not  the  offspring  of  an  adulterous  connexion    ...     ib. 

(female)  heirs  to  a —-    -•"    566 

See  Adoption  II.    921 ;  III.  952;   VII.  1212;  Ascetics; 
Vair&gts  574. 

GosAvlyl  ■=  a  female  Gos&vi 566 

See  Gos&vi. 
GoTRA— sense  of— among  lower  castes 1055 
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QoTRA — imitation  of——  relations  by  the  S(klras  1035 

a  woman  by  marriage  enters  her  husband's 129, 131 

identity  or  difference  of——  as  affecting  adoption 

1066sa 
See  Adoption  IV.  1020, 1024;  Gotraja. 
6aiB4JA— according  to  Smpti  Chandrika  means  sprung  from 

the  family  I30o 

according  to  Yyav.  Maydkha  means  bom  in  the 

fSamily.. 131 

Gotraja  SASiAKODAKAs -....    133 

See  Sam&nodakas. 
Gotraja  Sapii^pas — who  are  included  in  the  term.  114 — 182,  463ss, 

537, 

table  of 1236 

enumeration  of given  by  YijS&neSvara 

not  exhaustive 118, 119, 123 

meaning  of according  to  the  Mit&ksharli    129 

Vyav.  MayAkha...     131 

division  of , .  116 

Sam&nagotra  the  same  as 129 

■  distinguished  from  Bhinnagotra  Sapindas 531 

what  females  are — — 131 

order  of 116, 117,  463s8,  479 

-              inherit  according  to  their  nearness  to  the  de- 
ceased     114 

succession  of 473ss,  48 

collateral   succession    of stops  with 

grandson  of  the  ascendant  in  Madras  124 

in  Bengal  with  great-grandson  of  the  ascendant .      ib. 

Government— we  Adoption  III 955, 1009—1011 

Grand- Aunt,  fate  bnal — entitled  to  maintenance « .    854 

Grand-dauohtbr — ^is  a  Bandhu 497 

— —  cannot  inherit  in  an  undivided  family ,      ib. 

■  may  inherit  in  a  divided  family , ib* 

's  succession  to  a  female  , 509 

is  heir  to  her  grandmother    151,  509 

Grand-daughter's  son 497 

See  Bandhu ;  Sapinda. 

Grandchildren — not  entitled  to  maintenance 768c 

entitled  according  to  Mit&kshar& 758c,  1242 

Grandfather— is  a  gotraja 116 

'     ■  may  separate  from  his  descendants  at  any  time.    657 
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Or ANDFATUER— grandson  bonnd  to  pay  debts  of 80, 1240 

when succeeds 116, 461,  478 

See  Adoption  V.  1073, 1081;  VII.  1183 ;  Debts  ;  Grandson. 

Grandfather's  (paternal)  Brothers— are  gotrajas  ....^ 117 

Grandfather's  (paternal)  Brother's  Sons — are  gotrajas.  ib. 
when  inherit  479,480 

Grandmother  (paternal)— cannot  demand  partition 677 

but  may  in  Bengal  {see  Females.) 6776 

but  on  partition  is  entitled  to  a  share 780,  824o 

■   ■  when  succeeds 113,  461,473 

■  has  a  special  place  assigned  to  her 113 

special  ground  for  her  succession  according  to 

Smriti  Chandrik& ISOc 

'  preferred  to  step-mother 471 

GsAND-NBPHEW— see  Adoption  lY 1029 

Grand-niece  (]iATEBNAL)--takes  with  the  same  power  ok  aliena- 
tion as  a  daughter  or  sister  499 

Grandson— entitled  to  maintenance? 758c,  1242 

cannot  control  grandfather's  alienation  with  his 

father's  consent    803 

's  right  of  inheritance 68,  78,  339, 389 

■  may  separate  by  agreement  659 

's  right  to  partition  with  grandfather  not  directly 

recognized  800,801 

it  arises  only  after  his  father's  death,* 668, 801 

— — — s  take  a  share  equal  together  to  their  father's 659 

■  takes  his  father's  place  on  the  exclusion  of  the 

father 906/ 

■  takes  mother's  share  by  representation    when 

mother  dies  between  death  of  her  father  and 
actual  partition Ill 

■  not  to  be  defrauded  by  grandfather's  gift  to  a 

son • •• 809 

of  the  maternal  uncle  of  the  mother  may  inherit.    499 

■  of  a  sister  *^- 

See  Adoption  II.  906,  917;  HI 943,  944,946 

Grandson  by  adoption — succession  of in  undivided  family.  71, 

651 
succession  of in  divided  fcimily 81,  389 

•  See   Mitaksharft,    Chap.   I.  Sec.   V.   para.  3   notej   Tyavah&ra 
MayOkha  Chap  lY .  Seo.  11.  para.  2. 
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Grandson,  illvgitimatb— succession  of of  a  fiadra 72 

legitimate  son  of  illegitimate  son  takes  half-share 

of  his  father  among  6iidras    82,  390 

Grand-TJnclb— Me  Grandfather's  (paternal)  Brothers. 

Gband-Unclb's  Gkandson — isaGotraja  Sapinda  , 481 

Grand-Uncli^'s  son.— «ee  Grandfather's    (paternal)   Brother's 
Sons. 

Gbant— construed  so  as  to  be  effectual 183 

the  words  "  aul&d  afl&d"  in  a  —  how  construed  184a 

■  to  be  preserved  for  designated  purpose  184 

a  village  taken  by to  one  is  self -acquired 

property 721,  725» 

religious favoured  by  HindA  Law    216fi 

■-         cannot  be  alienated   74i<J 

a may  be  impartible  744 

■  by  the  sovereign  may  make  an  estate  impartiblel80,  300 

■  treated  as  separate  property  disposable  by  grantee  806 
a  condition  against  alienation  is  generally  void...  188 
the   extent   of    estate  conferred  by  a  —  in 

Bombay  721b 

tenure  of to  support  an  office 744 

— ^—  not  divisible  to  prejudice  of  service 742 

— ^—  cannot  be  resumed 197,  398 

■  not  voidable  by  the  executive 722 

■  binds  grantee  to  its  terms ib, 

he  cannot  enclose  pasture-lands  appendant  to 

village  holdings tb, 

not  liable  to  debts  of  holder  after  his  death    739 

except  in  case  of  confiscation ib. 

grantee's  mortgage  upheld  against  an  escheat  ...  722 
holder  of  a  jfigir  or  saranj&m  can  make  a for 

his  own  life 721fi 

succession  to governed  by  its  nature 742 

irotriyam  is  descendible  to  grantee's  sons  only  7256 
s  public  devolve  according  to  special  terms  pre- 
scribed      179 

■  distinguished  from  private 180 

'  to  a  man,  his  children,  and  grandchildren  confers 

an  absolute  estate 463,  721 

to  united  brethren  constitutes  a  joint  tenancy...  76,  709 

■  by  a  father  to  his  illegitimate  son  for  his  mainten- 

ance is  valid  ...; 379,  583 
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Gramt —  in  ftiToar  of  persomi  not  in  eiistenoe  fidls  wiih  the 

estates  dependent  on  it 182 

to  mistress — see  Ssranj&m    7626 

See  Adoption  YUI.  1238;  Brothers;  Endowment;  InAm; 
Interpretation ;  ^rotriyam. 

Gramtbi — adopting  should  obtain  consent  of  grantor 1206 

iSea  Adoption  y II.;  Grant. 
Gbiat-orakdpathsr 117,  47$ 

■  may  separate  from  his  descendants  at  will 657 

See  Adoption  III 954 

Gbbat-obandmothsr. ^ 117, 119,  473 

entitled  to  inherit  according  to  Mit&kshar&  127 

Grbat-okandson. 

■  s  throngh  different  sons  are  Gk>traja  Sapindas  ...   481 

position  of in  a  partition 672 

when  he  inherits 63,65,  78,140 

—  in  the  male  line  precedes  a  daoghter's  son 890 

■'  ■  of  the  fifth  ancestor  succeeds  before  his  father's 

sister's  son 487 

GtexAT-GRANDsoN  BY  ADOPTION — suocession  of 71,  651 

Gbeat-obakdson's   son  -^  is  not  entitled  to  any  share    672m 

Grbat*grbat-grand80N  5  does  not  take  share 654 

but succeeds  as  a  Gotnga  Sapinda ...    655 

Grbek  cxjotom— as  to  exposure  of  infants 213c 

Greeks — (See  Adoption  YI 1082 

GfiHASTHA  Ayibhaj^^a 58 

'  Vlbhakta  58 

GuARDiAN^tUl  eight  years  of  age  the  mother  is 488 

under  Maithila  law  mother  preferred  to  ^her 

as 355 

adoptive  mother  preferred  as to  adopted  son.  1231 

so  in  case  of  a  widow  371 

natural  father  is  not while  adopted  parents 

live • 673ii 

a  near  relative  has  the  best  right  to ship  of 

a  minor  401 

a  paternal  relation  preferred   ..438, 673e 

ship  of  female  sought  by  husband,  she  denying 

the  marriage ^^ 

■  ^—  over  a  female  is  vested  after  marriage  in  the 

husband,  his  sons,  and  his  sapip4as 322, 541 

nature  of  this ship  28i 
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GUABOIAN — ^hnsband's  fomily  being  extinct,  parents  and  their 

kinsmen  are  the s  of  a  woman 233,  541 

on  failure  of  both  the  king  is  641 

a  person  cannot  be  appointed or  administra- 
tor against  his  will 672e 

I  ad  litem  may  be  appointed  when  there  is  no 

administrator ib, 

an  officer  of  the  Court  may  be  appointed ...      ib. 

m  may  demand  partition  for  the  minor 674 

. sell  to  maintain  a  suit  for  the  minor's  benefit  672c 

alienation  by  an  unauthorized  — 868 

See  Adoption  VII.  1174. 1179;  VIII.  1281  j  Age ;  Female  641 ; 
Minor. 

GtoHAJA 893 

QvJABr^eee  Caste  ^ 476 

GujabIt — peculiarities  of  the  law  in  — 11 

See  Adoption  11.,  VII ;  Custom ;  Father ;  Mother ;  Sister ;  Widow. 

GuBAYA— interest  of  a  — ^  in  the  temple  land  is  alienable 786 

See  Castes  and  Classes. 

GuBU-position  of in  a  temple  or  ma^ha 564,  565 

relation  of and  his  disciple  somewhat  re- 
sembles adoption 933 

.  bound  to  maintain  his  ohelft  in  distress  79^ 

. ^  succeeds  to  a  VairAgt  by  custom  674 

'     disciple  „...     600 

■  nominates  a  chel&  as  successor 666 

succession  of  disciples  to 664,  668 

succession  to limited  to  one  disciple  499 

GiTBXJ  BahI^a  671 

GuBtTBHAtr— is  heir  to  a  Vairftgt 674 

See  Fellow-disciple. 

Gx7BU*s  Fbllow  Disoiplb    663 

Q1TBTJ-61SHYA8  670 

Hakks  M.    339 

■  are  immoveable  property 772d 

Half-blood— «etf  Brother. 
Half-bbothbb— #e«  Brother. 

Half-brotheb's  bos — is  a  sapinda  according  to  Vyay.  May lid 

■  succeeds  to  his  aunt 646 

See  Adoption  IV.  1024. 

Half-sistbr— is  agotraja  sapinda 470 

may  be  included  in  **  bhAginl" 469 
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Half-sister— preferred  to  step-mother 470 

.     .■ uncle's  widow ib. 

doctrine  of  Yiv.  Chint&mani  and  Vyay.  Majft- 

kha •*. 

Hbir — meaning  of under  English  Law  and  HindA  Law 

compared 648 

See  D&ya. 

■  expectant — see  Reversioner 96g8 

■  presumptive,  cannot  sue  for  declaration  of  his 

right    391 

Stre  Female. 

HbmIdri 9 

Hbrbditart  Opficbs — now  regulated  by  enactments 745 

■  how  divided 784 

must  not  leave  the  femily  of  the  office  holder 745 

See  Yatan. 

HariTa 40 

Hbbbs  Nbcbssaritts 198 

Heritable  Bight— of  the  widow  discussed .••  90 

See  Birth  ;  Inheritance  ;  Widow. 

Hbritagb— rests  on  positive  law 8 

under  HindA  Law  implies  ownership   452 

woman's ranked  as  Stridhana  145 

See  D&ya ;  Heir  ;  Inheritance ;  Strtdhana. 

HiNi)6  Law — operation  of Iss 

application  of authorized  by  the  legis- 
lature   '. 1 

■  assisted  by  equity 7,  8 

conflict  of  laws  of  different  communities 5 

when  law  of  defendant  prevails 5, 6,  7 

— —  its  connexion  with  religion  and  ethics 8 

religious  element  preponderates  in ..•  239 

scope  of  ancient  •—  —  purely  religious 55« 

— —  rather  personal  than  provincial 3 

sources  of  — of  a  sacred  character ...9, 10G9 

— —  based  on  the  Smritis ^...  5is8 

authorities  on  —  — , 9 

conflict  between books   11« 

criticism  of —  necessary   8,  9 

■  ■  often  turned  into  verse 65it 

custom,  basis  of 1 

tends  to  conformity  with  written—  —  9 
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fiiNoC  Law — allows  all  classes  ofHindOs  to  be  governed  by 

their  own  castoms 597a,  870 

general '-  superseded  by  particular  custom .      2 

modified  by  custom 165 

but  — regulates  all  beyond 2 

customary  law  of  inheritance  may  be  changed  ...        3 

capable  of  development  * 551» 

analogy  to  the  Englbh  Law » ih. 

history  of  — — '-  ....* * .**« *. 8,  56 

developed  under  the  control  of  religious  ideas...  54,  56ii 

of  the  6&stra8  extends  in  operation  with  the  in- 

creased complexity  of  affairs 9266 

■  binds  the  Jains  in  the  absence  of  special  custom.     157 

binds  the  Khojas  in  the  absence  of  special  custom     ib. 

■—  undoes  what  is  done  fraudulently 8,  9 

every  important    duty    prescribed  by  a  Smyiti 

legally  enforceable  under 240,  242 

distinction  between  religious  and  legal  obligations 

not  clearly  drawn 240 

See  Adoption  I.  SGOss;  V.  1078,  1080?i;  VI.  1085, 1086,  1087, 
1088;  VII.     1197,   1204;   VIIT.   1215;   Apostasy 
597;  Equity;  Interpretation;  Smritis. 
HiND^  Law  Opficer— «ee  Law  OflScer. 

HindCs,  Aryan  1082 

HindC  Wills  Acts — 

XXL  of  1870 224,  1233 

V.  of  1881 225 

See  separate  List  at  the  beginning. 

HlRA^YAKESI  SOtTBA     34 

HoMA  Sacrifice. — See  Adoption  II ;  IV;  VI. 

House — built  on  ancestral  land  by  coparcener  with  his  separate 

funds  is  not  subject  to  partition • 778,  779 

why  family  dwelling  was  considered  indivisible 

property  731,  785 

See  Residence. 

Household  gods — custody  of 7846 

See  Idol. 

Husband— authority  of—see  Adoption  V 1069,  1070,  1071 

is  guardian  of  his  wife 322,  541 

■  takes  gifts  made  to  his  wife  by  strangers    ...  292,  295 

takes  his  wife's  earnings 292 

even  those  by  prostitution... 516 

169  H 
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HvsBAND — deserting  wife  roust  maintain  her  to  the  extent  of 

one-third  of  his  property 593^ 

inherits,  failing  children  162,513—616,543 

■  '■  wife's  Stridhana  if  married  according 

to  the  approved  forma .......... ^ 826ss,  617«  527 

■'■  of  '•PftV*  wife  when  inherits..* ...^ 515 

alienation  by  — -  depriving  his  family  or  widow 

of  subsistence  is  invalid ^ ^la,  1242 

soas  to  devise  1158c 

*8  brother's  sncoession  ....r^.^^    527 

■  *s  sapindas  snoceed  to  a  female  .<r.....«. •«....«.  61788 

Husband  andWife — not  generally  capal^  of  mutual  contracts.  254m 

See  Marriage. 
Husband's  Bhinnagotra  SAFiierpAS — see  Sapindas. 

Husband's  Brother — see  Brother-in-law 525,  527 

Husband's  Brother's  SoN—inherits *<<.^ ^ 529 

See  Adoption  IV 1026 

Husband's  Brother's  Widow ......^ 531 

Husband's  Cousin 631,532 

■  excludes  husband's  sister's  son , 683>636 

'  excludes  husbond's  sister  and  son-in-law 532 

Husband's  Distant  Kinsmek « 534 

Husband's  Half-Brothbr — inherits    625,628 

Husband's  Injunction — ^a  widow  may  adopt  husband^s  bro- 
ther's son  without 1025 

See  Adoption  I. 

Husband's  paternal  Uncle's  Great-Grandson 533 

Husband's  paternal  Uncle's  son , 631,633 

Husband's  Relatives — as  heirs  to  awoman 526s8 

extent  of  recognized  connexion  (Bengal) 639ff 

See  Strtdhana. 

Husband's  Sapi^Pas — ^^ee  Sapi^idas  of  the  Husband    •••». 163 

See  Adoption  III ;  Female  ;  Widow. 

Husband's  Sister — preferred  to  distant  cousins 637 

inherits  as  a  Sapinda  538 

Husband's  Sistbr-in-Law  ^ 531 

Husband's  Sister's  Son 538 

■  is  excluded  by  husband's  cousin   532 

Husband's  Sister's  Son's  Son 538 

Husband's  Uncle's  Great-Grandson 533 

Husband's  Uncle's  Son  531 
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HYPOTHfiCATioK— iS««  AHeiiation ;  Coparcener;  Debt;  Father; 
Mortgage;  Widow. 

Idiot — disqaalified  for  inheritance 153,  576,  579 

when  his  idiotcy  is  congenital 155 

not  disqaalified  for  taking  by  conveyance 823 

See  Disqaalification. 

Idol — ideal  personality  of—  recognized , 185*,  201 

endowments  of 201 

property  dedicated  to  an •,..,  160,  785 

property  subject  to  trust  for partible    742 

custom  as  to  distribution  of -—^s  880 

family  — s  generally  remain  with  the  eldest 784e 

refusal  to  give  up  an  -- —  for  worship  a  cause  of  action    ...      ib. 
See   Charity  ;  Eldership ;  Endowment  j  Perpetuity ;  Pro- 
perty, Sacred. 
Ig N OR ANCB— deprives  acquiescence  or  consent  of  usual  effect...  1227 

inducing  mistake  in  partition  a  ground  for  suit. .    702c 

Igkorantia  Lbois  Non  Excusat — discussed 1226ss 

Illatam  421c,  422 

See  Son-in-law. 
Illegal  directions  and  terms — void--^Me  Adoption,  III.,  VI., 

YII;  Grant;  Partition;  Will. 
Illboitimact— isa  disqualification  to  inherit  among  higher 

castes,  but  not  among  ^Qdras  64,  72,  81, 140 

See  Illegitimate  Son. 
Illboitimatb  Brahma ^a — takes  only  what  his  father  gives  to 

him - 474 

Illbgitimate  Brothers — see  Brothers. 

Illegitimate  Children    .....582,  583 

Illegitimate  Daughter — see  Daughter,  Illegitimate. 
Illegitimate  Grandson— «eff  Grandson,  Illegitimate. 

Ilegitimatb  Great-Grai4dson— succession  of — —  of  a 

6(idra  - 72 

Illegitimate  Son— 

--«  of  a  European  not  a  joint  ftimily  4 

s  of  higher  castes  cannot  claim  inheritance 154,  582 

■■  superseded  by  adopted  son 1188 

— —  excluded  from  succession  to  a  rij 168 

— — —  excluded  from  succession  under  Lombard  law  826,  380a 

once  favoured  by  English  law    3776 

■  ■  of  higher  castes  can  claim  maintenance  only  82,  194, 

263,  388,  582,  688,  776ii 


Digitized 


by  Google 


1348  INDEX. 

PAGE 

Illeqitimate  Son — of  higher  castes  can  claim  maintenance,  bnt 

not  as  a  charge  on  the  property 263 

of  a  brother  awarded  maintenance    582a 

in  higher  castes  a  father  may  make  a  grant  to 

263,  379,  583 

irrevocable  by  afler-born  legitimate  son.    583 

O/Sudras. 

inherits  72,81,82.389,415,447 

inherits  collaterally  by  custom 83 

position  of  — — when  recognized  by  his  fa- 
ther       83,415 

supposed  to  take  equally  with  legitimates  383 

this  questioned ib. 

inherits  half  a  share  if  legitimates  living 81,  381 

■  takes  precedence  of  legi ti  mate  son's  daughter 380 

— —  assigned  equal  share  with  daughter , 603 

■  takes  the  whole  estate  on  failure  of  daughter's 

sons 72,881 

a  ^ddra's  right  to  disinherit  ^ limited  385 

■  s  joint  inter  se 383,  651 

s  may  form  a  united  family  with  legitimate  half- 
brothers  84,383 

is  entitled  to  half  a  share  on  partition ,., 780 

to  a  full  share  at  his  father's  choice 381,  775 

but  not  greater  than  a  legitimate  son's  share   ...    381 
See  Son. 
Image— fictf  Idol. 

Imitation — of  higher  by  lower  castes    426 

ofnature—«ee  Adoption  III.  947;  IV 1032 

Immorauty— of  debt  of  father  as  affecting  son's  liability  61988,  641 

son  required  to  prove « ...  623,  642(i 

Impabtibii<itv — not  identical  with  inalienability 159,  398 

principle  excluding  division  on  death  applies  to 

division  by  alienation  159 

"  no  ground  for  succession  as  to  separate  estate  ...    740 

See  Alienation , „...  _7i\d 

Impartible  Propbrty— ace  Property,  Impartible. 
Impediments  to  Succession— ^«ed  Disqualification. 
Implements — see  Tools  and  Implements. 

Impotence — disqualifies  for  inheritance 153,  576,  579,  587 

■  as  affecting  capacity  to  adopt — see  Adoption  III.  950 ; 
Pisquajification ...»fM«*    576 
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Improvidence — of  father  624c 

See  Debt  194,  711 ;  Interdiction. 

In  Extremis— «ec  Adoption  III 949,960 

Inauenabiuty — see  Alienation ;  Estate ;  Impartibility  ;  Ownership. 

InIm 180 

^ ranks  generally  as  ordinary  ancestral  property.     397 

-^ r^-  is  self-acquired  property  of  individual  grantee.  721, 

724fl,  7256 

resumed  and  rebestowed  held  separate  property    724a 

is  generally  partible  397,829 

re-imposition  of  land-tax  does  not  change  estate.  724a 

held  subject  to  ordinary  rules  of  succession  841 

inheritance  and  partition  of  an determined 

by  the  grant 737& 

settlement  of  — • —  on  wife  to  exclusion  of  son  P    806 
See  Escheat;  Grant  806;  Interpretation. 

Inamdar — may  have  different  rights  under  the  same  grant 397 

subject  to  rights  previously  created 398 

's  relation  to  tenants 397 

Incest — became  revolting  in  Vedic  times 2816 

child  by has  no  right  of  inheritance 682a 

theoretical a  bar  to  adoption 1032 

See  Adoption  IV.  1036. 
Incontiubncb— annuls  right  to  maintenance  except  of  the  wife 

and  the  mother  692,693 

a  ground  of  disinheritance  in  case  of  a  widow.  690,  691 

but  not  for  retraction  591 

of  widow  not  a  cause  of  forfeiture  in  Bengal  267 

efl'ect  of  —  on  the  succession  of  mother 691 

of  daughter    ib, 

comparison  of  the  English  Law    691a 

See  Family  ;  Unchastity  691. 
Inconvbnibncb — of  division  in  specie  at  partition  considered... 676, 

830,832 
Increasb — of  share  effected  by  death  of  coparcener  during 

pendency  of  suit  for  partition.     683 

■  ■  before  partition ..  68Sd 

after  partition 682,  703n 

Incdmbrancb — see    Alienation    162;    Debt;  Estate;   Father; 
Mortgage ;  Trust  188 ;  Trustee  656. 

Incurable  Disease — is  a  disqualification  to  inherit  ...» 164,  676 

persons  afflicted  with must  be  maintained    6/8 
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Indigencb — revives  the  claims  of  father  and  son  to  subsistence 

after  partition    793 

of  family  to  be  guarded  against  in  alienation  .  648a, 

759ii,  1242 
See  Alienation ;  Maintenance  793. 
Indivisible  Propbrty— «w  Property,  Indivisible. 

Infants — exposure  of in  Greece  and  Borne  213c 

See  Age  ;  Guardian  ;  Minor. 
Infirmity — in  body  or  mind  disqaalifiea  a  person  to  inherit.  153, 

15i 

Inhkritance — definition  of 57 

customary  law  of may  be  changed  3 

law  of not  affected  by  emigration ffc. 

■  determined  by  the  law  of  the  defendant  .,.. 5 

■  as  a  source  of  property 60 

above  individual  will  59,  177,  178 

course  of  devolution  not  alterable  by  private 

agreement  177 

direction  of  a  line  of  descent  unknown  to  the  law, 

inoperative ih. 

• once  regarded  as  impartible  and  inalienable  271 

■  and  partition  as  viewed  by  Kindts  lawyers 599 

■'■               distinguished  from  partition 60 

historical  development  of  the  law  of i6. 

special  rules  of 1558a 

in  tail  male  not  known  to  HindA  Law 61 

law  of in  what  sense  regulated  by  funeral 

oblations 62 

heir  takes  estate  as  a  ''  universitas  *' 162 

under    Hindis  Law  heir   continues  the  person 

and  family  with  which  he  has  been  identified  59, 67ft 
—  under  the  Roman  Law ih> 

according  to  Yyav.  May.  is  an  inseparable  ag- 

gregate of  rights  and  obligations 162, 165a 

the  rules  of under  Mit&kshar&  come  into 

operation  only  as  to  separate  estate 457 

■  not  postponed  by  pregnancy 1011 

right  to not  extinguished  by  separation 357 

sub-divisions  of  the  law  of 58, 59 

■  obstructed  and  unobstracted.... 63,  599, 711 

right  of  succession  arises  as  in  partition  on  the 

death  of  propositus 68 
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IxdERi^ANCB — coparceners  of  the  deceased;  when  fchey  inherit...      73 
no  property  of  male  to  pass  frum   family  while 

a  member  survives * *     520 

by  females — see  Custom;    Daughter;   Mother; 

Sister ;  Strtdhana ;  Widow. 

collateral— iree  Adoption  II.  938;  VII. 

disqualifications  for enumerate.  576,  684,  585, 

587 
See  Disqualification, 
son  previously  adopted  by  one  becoming  dis- 
qualified to  be  provided  for 1202 

in  cases  of  inalienability 813,319a 

to  Bh&gd&ri  and  Narvaddri  lands  governed  by 

Hindil  law  and  custom    745 

in  Gujar&t  males  preferred  to  females 431 

burdens  on IBOss 

■  through  females  656c2 

See  Female  Gentileship. 

debts  not  prodigally  contracted....* 193 

to  Females. 

sister  preferred  to  husband's  sister 328 

son  by  first  husband  preferred  to  second  hus- 
band's family  328,329 

special  doctrine  of  Vyav.  May£ikha  829e 

— ^^—  to  Ascetics — see  Ascetic ;  Preceptor. 
•      See  Adoption  III.  941,  947,  950,  993, 1011 ;  VI.  1089, 1108 ; 
VII.  1161, 1194, 1209  ;  BrahmUch&ri ;  Brother ;  Descent ; 
Devolution;  Emigration  3;  Naishthika ;  Succession. 

Initiation  928n 

ofa  Jangama 567 

in  relation  to  adoption 1145a,  1207e 

■  to  be  provided  for  out  of  joint  property.  754(?,  782c, 

821 

iSfee  Marriage 1061 

Insanb,  Insanity — does  not  necessarily  prevent  marriage 908 

of  the  son  bom  with  respect  to  adoption ib. 

disqualifies  for  inheriting 153,  576,  579,  580 

and  for  share  in  partition   679 

but  does  not  cause  forfeiture 580 

See  Adoption  III.  946,  948,  949,  958;  V.  1077  ;  Disqualifi- 
cation 576,  580. 
Inshnsible— we  Adoption  III 948,  949 
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Instruments— ^xecated  ander  distarbing  influences   Void  by 

Hinddlaw    641,643 

See  Adoption  ;  Deed  680  :  Documents  1 142 ;  Grant ;  Inter- 
pretation ;  Registration ;  Will. 

tNTELUGENCE—«eff  Adoption  III   * * 948,949 

Intention — unequivocal,  of  partition  constitutes  partition  ...  841, 866 
Interdiction — son's  right  of  — ^  against  waste.  l94p,  639,  714n.  810 

^  by  adopted  son  * 1169 

— —  by  coparcener  against  sale  by  another  allowed  in 

Madras? 707c 

Interest— compound not  disapproved  by  Hindd  law 746a 

utmost recoverable  =  the  principal  (d&m- 

dupat) * ib. 

rule  of  d&mdupat  applies  to  some  mortgages..*...    786/ 

■ when  the  defendant  is  a 

HindO  786 

'"  may  be  turned  into  principal  by  a  new  account...  746a 

—vested — «ee  Adoption  III 1006 

INTBRPRBTA.TION — principles  of ' .'6, 11,265^,  774 

•  to  be  consistent  with  texts 14a 

of  texts ^ 1996,  266» 

governed  by  custom 869 

every  text  must  be  given  effect  to  if  possible 125 

when  different  objects  are  included  in  a  class  by 
different  Smritis  the  class  is  to  embrace  all  ...  269/ 
■  of  texts  influenced  by  philosophical  systems.  8, 125, 

265* 

rules  of—  14a 

.  etymological  preferred  to  technical  148 

equitable approved 831 

■  according  to  the  reason  of  the  law    767 

"  Dikpradar^na'*  or  extension  of  a  rule  to  analo- 

gous  cases  108,540,866 

strained  analogies  to  be  avoided   I99b 

contradictions  in  Hindis  Law  books  how  settled.    11a 
discrepancies  in  sacred  writings  must  be  recon- 
ciled      86U,880c 

inference  by  reasoning  to  be  preferred  to  the  as- 
sumption of  a  plurality  of  revelations  8616 

■  of  a  special  rule  when  a  general  one  exists 880c 

Smritis  are  construed  by  reference  to  the  one 
taken  as  a  subject  of  commentary 269/ 
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Interpretation — ^where  a  particular  purpose  is  assigned  as  a 
ground  for  a  permission  this  implies  a  prohibi- 
tion where  the  purpose  is  already  attained 906e 

a  prohibition  resting  on  essentials  is  indispensa- 
ble; not  one  resting  on  incidental  matter  909a 

of  Mit&kshar&    18 

meaning  of  half-a-share  72 

rules  of by  the  Courts 870 

— —  governed  by  decisions 871 

■  to  be  drawn  from  within  the  Hindd  Law 1996 

'  of  private  documents 463 

actual  notions  of  Hindt^s  to  be  adverted  to 670 

— — -  according  to  the  situation  of  the  parties 781a 

extensive of  document  showing  family  cus- 
tom of  succession > 743 

words  indicating  males  may  include  females 670 

repugnant  provisions  void 760 

and  those  imposing  restrictions  disapproved  by 
the  law ib. 

See  Agreement ;  Partition ;  Property. 

instruments  are  construed  so  as  to  express  some- 
thing legal  according  to  Hind(^  Law 183, 184 

■  of  a  deed  allotting  money,  &o.,  to  a  widow  accotd- 

ing  to  situation  of  parties  781a 

of  gift  by  husband  to  wife 301c,  312/,  S20d,  1113 

■  of  grant  to  a  widow  and  other  heirs 299a 

of  the  words  "aul&dafl&d"  184a 

of  wills  and  testamentary  instruments.  183, 224,  228, 

229,  668n 

will  construed  as  a  family  settlement 184 

of  "putrapaotr&dikrame"  y 230,670 

of  "mrityu  patras" 222 

See  Custom,  Family  743 ;  Equity ;  Grant  184a,  463,  721 ; 
Hinda  Law ;  Smriti ;  Text ;  Will. 

Interpreters — of  ceremonial  law  .••••..      54 

Investiture— age  of 1061» 

rites  of  — 1036c 

See  Adoption  in.  899n;  IV.  1033;  VI.  1123, 1129, 1130. 

Investment— to  be  made  to  secure  maintenance  of  widow 762 

■ ■ — -  of  concubine...  762A 

Invocation— we  Adoption  IV.  1020;  VI 1082 

Irish  Law,  Ancient — as  to  property  retained  undivided  in 

partition 7306 

170  H 
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IzafatdIr— not  a  proprietor    7216 

Jiora 173, 179 

■  'a  are  grants  of  the  revenues 173 

8  are  impartible 173,  745n 

holder  of can  make  a  grant  for  his  own 

life  7216 

'  resnmable  at  pleasure  of  the  sovereign  173 

an  exception  to  the  rule  of  devolution 179,  7376 

devolves    according   to   the   character   of   the 

grant  737c 

succession  to  a by  primogeniture 745» 

See  SaranjAm  746. 

Jaws — divided  into  Yatis,  devotees,  and  ^r&vakas 668 

— — •  deny  the  authority  of  Yedas ib. 

'  are  P&shandas  «      ib. 

have  no  krtya  ceremonies 1060« 

■  Ir&ddha  or  paksha  ceremonies 901A 

■  are  subject  to  Hindd  law  of  inheritance  in  the 

absence  of  special  custom  167,  923n 

See  Adoption  III.  962,  973 ;  IV.  1038, 1060c. 

Jala  Sankalpa 1119»  1126 

Jangama— sare  Ling&yat  priests   567 

s  are  married  in  some  mathas 568 

■  heirs  to  a 567 

the  head appoints  liis  successor  568 

jANGAMA-DtKSHA 567 

Jatakarma  =  birth  ceremony 1056n 

Jati — ^heirsto 568 

See  Yati. 

Jats— we  Tribes   2816,  417,423i( 

Jewels— possession  of  — ^r-  does  not  affect  widow's  right  to 

maintenance 755c 

See  Ornaments;  Partition  207,  310n. 

Jnati — «ee  Adoption  III 1006 

JOGTIN    ..- 527 

Joinder — all  interested  in  pressing  a  claim  must  be  Joined  in 

a  suit  608ft 

and  in  a  demand %b, 

comparison  of  English  Law  610c 

Joint  Family— «ee  Family. 

Joint  Lessors— must  jointly  re-enter 608ii 

Joint  Obligations— are  indivisible 731 
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Joint  Tknajtcy  (EngliBli)— difference  between and 

Hindt^  joint  estate 601a 

See  Brethren;  Coparceners. 

Joint-Tenant— severs  by  side - ^ .«••.   705c 

See  Tenant,  Joint  671e. 

JosHi  Yatan — «eeYatan    ..••»• 487 

JosHi  Yatandar— may  recorer  damages  from  an  intrnder dd8 

*  presumed  to  be  entitled  to  o£Soiatein  a  particular 

family    p id. 

— — —  may  be  compelled  to  perform  his  ditties  ih. 

JuDGMEKT — on  a  contested  adoption  not  m  rem  1234 

-^^^—  not  evidence  where  parties  are  different ...  »• ib. 

See  Adoption  VIII.  1234 ;  Bes  Judicata. 
Jubomknt-Cbbditos— of  coparcener  can  demand  partition.  605, 657, 

66a 
See  Brother ;  Coparoener ;  Creditor. 

JuBisDicnoN  239,  240* 

■  of  the  Courts  is  recognized  over  any  question 

that  the  caste  cannot  settle    1007e^ 

incidental  cognisance  of  religious  and  caste  ques- 
tions    ^ 599ft 

See  Adoption  Yin.  1215;  Hindd  Law  ;  Obligation  903 

KabIr   572 

Kalavantin—  see  Adoption  II.  933a;  III.  1016 ;  lY 106& 

Kalitug — see  Adoption  Y 1081 

Eavalulaba — author  of  the  Nirnayasindhu 23 

in  what  estimation  his  writings  are  held ib, 

his  parentage ib, 

his  writings  and  date  24 

Kanam  mortgagb 285n 

Kanaka — mortgage  in 732» 

assent  of  the  village  community  formerly  taken  to 

a  grant  in 733» 

Kangra  Distwct— Me  Tribes  876 

extra  share  of  eldest  son  in  —  — 805a 

KInIna  ^ 893 

KafojI  Caste 347 

KLnpha^a  GosAvi 562 

Karnavam — fee  Manager     60dd 

Karta — ^position  of  — -  76& 

alienation  by  •— ^  on  whom  binding 637r 

iSnee  Manager. 
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Karta  Putra  =  Eritrima  son 1061 

See  Adoption  V.  1081;  Kfitirima. 

KAitNATHA— author  of  the  Dharmasindha 25 

KiTras—aee  Tribes 281» 

Kattatana  1074 

Smriti  of 48 

Kept  WoicAN^Me  Concabine •.    3&1 

Ehalsat  land 840 

Khandoba 522a 

Khasias— we  Tribes  288»,  289a,  421 

Khojas — governed  by  the  Hindd  Law  of  inheritance  unless 

special  custom  proved 157,  597a 

Kholls— we  Tribes  281»,  282a 

Khonds— «6fl  Tribes   376 

Khot — managing,  limit  of  his  powers  612 

Ehoti  Estate — ^normal  condition  of  693 

-    ■ '  usually  enjoyed  in  parts  without  partition ib. 

'  does  not  imply  ownership  of  village  lands 722n 

KnfDRBD— <ee  Kinsmen  ;  Female<Gtotileship. 

King— *th6  ultimate  guardian  of  in&mts    541 

■  when  inherits  as  ultimua  keres.  135, 136, 139,  378, 412, 

567,582 

■  '  must  show  fiEulure  of  heirs 139,  541 

-»  must  support  females  and  pay  funeral  charges...  378, 

541 
See  Escheat. 

Kinsmen— 's  gifts  to  a  woman 519(1 

consent  of  — —  validating  alienation  by  a  widow.     97 

assent  of necessary  to  adoption  by  a  widow924a, 

975,1008 

remote postponed  to  sisters 458,464 

See  Adoption  III.  954>,  974,  986,  lOOlss. 
KocHBS— eee  Tribes  281n,  421 ;  Female-Oentileship. 

KoLAMBi  Caste 2M 

KosHA  Obdbal — ^not  resorted  to  at  the  present  day 769 

KfttSH^riRPA^TA— gift  in 99, 300a,  344 

— — -  by  mother  without  consent  of  son  invalid 1176 

K|itTA  =  the  son  bought 893,895(1,1211 

adoption  now  disallowed    895, 1087 

See  Adoption  VI.  1143, 1146. 

KniTRiMA  =  orphan  taken  with  his  o^ni  consent    S93 

'  son  =  karta  putra    1061 
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KiOTRiMA -—still  recognized  in  Maithila 894 

See  Adoption  UI.  1016;  IV.  1067  ;  VI.  1121,  1143,  11464; 
VII.  1209 ;  Karta-Putra  ;  Son  893. 
K^Iya — see  Jains  1050^;  Funeral  Ceremony. 

all  sons  liable  for  father's 7476 

KsHATBiYAS — a  division  of  Hindis «...      64 

■  said  to  have  disappeared 921% 

G&ndharva  form  of  marriage  lawful  for 614 

■  may  become  Sanny&sts    ^ 552 

See  Adoption  IV.  1054  ;  VI.  1135c. 

KsHETBAJA  =  son  begotten  by  an  appointed  kinsman 753<;,  893 

placed  by  Y&jfi.  next  to  appointed  daughter's  son..    419 

still  recognized  by  custom  in  Orissa   550a,  8iB8 

See  Son,  893. 

KulIchara  =.family  custom 156c,  740 

operation  of •  158,  740 

See  Custom,  Family. 

KuLADHARMA  =  worship  of  the  tutelary  deity 851c 

KuLKAB^ii— «ec  Vatan    354,  438,  487,  610 

Kui^rABi  Caste 356,  360,  416,  427,  502,  616,  532,  565,  844 

Labha 268,292 

Laoka  Wipe— *cc  Wife. 
LAKSHMiDBYt— «cd  B&lambhattattkft. 

Lameness — disqualifies  for  inheritance 153,  576 

— . taking  on  partition 822 

gives  a  title  to  maintenance   578 

Land — property  in and  modes  of  holding  it  discussed.  170ss, 

732ss 

Landlord  and  Tenant — ^relation  of — -  not  altered  by 

omission  to  take  rent 1235 

occupier  and  superior  not  always  in  this  relation.  696, 

697 
Lapse— «ce  Grant;  Forfeiture.  89,  110,  427,  430,  458,  570,  577, 

580,  590,  691 

Lauoaksbi  Sm|uti 50 

LavajimI  or  Lajima  Allowance 339 

Law— power  of  Mahomedans  to  convey  not  measured  by  HindA 

law  6 

— —  applicable  dependent  on  personal  status 4 

the  Greeks  and  the  Romans  regarded  their  — s 

as  of  divine  origin   •• 55/i 

See  HindA  Law. 
Law,  Cerehonial 64a 
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Law,  Customakt— we  Adoption  I.  867s8;  IV.  1066;  Castom. 

Law  op  Defendant    ^ 7 

Law,  Ethical 54a 

Law,  Family — annexes  defined  dnties  to  fixed  relations llOle 

■  does  not  leave  them  to  free  volition •  1105 

basis  of  right  to  support — see  Maintenance. 

See  Custom,  Family. 
Law,  HiNDt — see  Hindd  Law. 

Law,  Mosaic 54a 

See  Mosaic  Law. 

Law,  Municipal — its  source  in  the  religious  law ih. 

Law,  Eoman— «e«  Adoption  V.  1080/;  VII.  1197d,  1204e ;  Eo- 
manLaw. 

Law,  Socul  t^. 

LAW-OmcBBS — ^importance  of  their  opinions 2,  3,  866 

their  testimony  with  respect  to  the  authorities  of 

theHindALaw 10 

See  Pandits ;  S&stris. 

Lbgalttt  of  Partition 836 — 844 

See  Partition. 

Lbpbost — disqualifies  for  performance  of  religious  acts   1074 

; for  inheriting 154,  661,  579 

for  partition 679 

See  Adoption  III.  949,  998;  V.  1074;  Disqualification. 
Lbssbb — rights  of  —  under  a  member  holding  in  severalty...     779 
■  firom  the  manager  not  discharged  by  receipt  from 

another  member 610 

See  Tenant. 

Levibate — once  general  in  India 417 

but  now  forbidden 418 

sprang  from  polyandry 419 

reason  of  its  prevalence  876 

——— still  practised  by  some  Br&hmanas  4l9f 

in  the  North  of  India   ! 423 

and    amongst  some  of  the  lower  castes  and  in 

Orissa  : 895 

Thiyens   420i 

in  Spiti   i6. 

in  Rohtak  ib. 

gradual  disappearance  of  —  878 

traces  of  the  former  prevalence  of  —  880 

amongst  the  Jews 420 
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Lk  Loci— want  of  —  -^—  replaced  in  cases  of  snccession  by 

that  of  the  person 4 

Lex  Yoconia   464n 

Lubujtt — ^D&s— on  inheritance  how  distribnted 746,  791 

distribution  of  debts  in  partition  787 

——- includes  common  debts   746 

— — — —  proyision  for  the  maintenance  of  rela- 
tions of  a  deceased  coparcener 747,  791 

■ies  distributable  on  partition 746,  763 

y  in  partition  for  assets  does  not  arise  till  they  are 

realized   7635 

— — y  of  dbcestral  property  for  debts  not  affected  by 

birth  of  a  son 167 

^y  of  impartible  zamind&ri  for  payment  of  father's 

debts  l6Sc 

80  as  to  an  hereditary  polliam 167 

^— —  of  the  heir  under  a   decree   against  the    last 

holder 163 

•^— •  for  contribnti<Hi 7876 

See  Partition  791. 
LiPE-iNTEKB8T—«M  Adoption  VI.  1110;  Vn.   1157;  Peniale; 
Stridhana;  Widow. 

Limitation— under  Hindt^  Law  6925,698 

comparison  of  Roman  Law 698n 

an  executor  may  pay  a  barred  debt 613/ 

a  representative  not  bound  to  plead when^^ 

ever  he  can  do  so  613 

barred  debts  may  be  set  off  against  claims  on  an 

estate  613/,  751 

'  does  not  operate  on  a  part  reserved  in  partition..    701 

effect  of on  the  right  to  claim  partition.  697,  704a 

to  suit  for  partition  under  Act  XTV.  of  1869 694 

under  Act  IX.  of  1871 683n,  704a 

under  Act  XV.  of  1877...6865,  687a,  694a,  698,  704a, 

1100 
in  case  of  partition  account  limited  to  three  years 

before  suit 764a 

exclusive  enjoyment  for  12  years  bars  a  suit 694 

period  of  attachment  by  Government  excluded  ...  694e 

where  property  is  not  available  for  partition 

does   not   operate  except   through   exclusive 
possession  subsequently 701 
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Limitation — in   case  of  tnftiiitenance,   time   computed  from 

refusal 763 

as  to  M&likana  and  Hakks 773 

in  cases  of  adopti<wi  1100,1236 

a  suit  barred  as  to  some  necessary  parties  is* 

barred  as  tQ  all < 615 

thoogh  instituted  by  others  within  time t^. 

See  A.doption  YIU.  1236, 1237 ;  Possession  6976. 

Limitation  Acts— The  Indian XIV.  of  1859,  IX.  of 

1871,  XV.  of  1877,  see  separate  List,  page  Ixxvi. 

Limitations  of  Pbopbrtt 170sa 

repugnant disallowed -    182 

See  Property. 

LiNGAYATs 369,  416,  609 

— ■^— —  transformed  to  Vailyas 1136c 

'  may  adopt  sister's  or  daughter's  son 1028,  1037 

See  Adoption  in,  952c;  IV.  1028,  1042,  1051;  Jangamas    667 

Lis  Pendens 686t» 

Litigation — application  of  HindA  Law  to 1 

— — ^  between  HindAs  and  others  in  the  Supreme  Court 

governed  by  Stat.  XXI.  Geo.  III.  o.  70  5 

Living  apart— a  sign  of  separation 687,  689,  861sa 

Locus  PcENiTENTMS — ^iu  adoption 1086 

Lombard  Law — compared  with  HindO  Law S2b,  380 

Loss  OF  Caste— disqualifies  for  inheriting 154,  576,  679,  687 

for  partition   679 

See  Disqualification ;  Exclusion ;  Outcast. 
Lunacy— «ee  Adoption  III.  946,  953,  997,  998 ;  Disqualification; 
Insanity  196,  579s8,  759w. 

Madness  ^disqualifies  for  inheritance   153,676 

See  Disqualification  676 ;  Insane. 
Magna  Charta — provision   in  favour   of   in&nt  heir  as  to 

debts    620c 

preference  of  dower  to  debts 747fi 

Mahant  554 

■  cannot  say  who  shall  succeed  his  own  successor 178/ 

there  cannot  be  two  existing s 559 

Mahantship — succession  to 555ci 

•  not  disposable  by  way  of  reversion  556(2,559 

'  obtained  sometimes  by  wandering  chel&s    672a 

See  Gk>8&vis  660 ;  Ascetic ;  Manager. 
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MahIb  Caste ^ 366,  8/1,  442 

Mahombdan  Kule — effect  of on  Hind(i  Law 198 

Maiden— «e6  Adoption  III 956,  957 

snccession  to  her  stHdhana...  •• 501,502 

See  Marriage ;  Sister ;  Stridhana. 
Maintenance — the  obligation  rests  according  to  HindA  Law  on 

relationship 237,248 

not  on  contract r 425/ 

bnt  springs  from  jural  relations  of  the  parties.  263,  425/ 
■  originally  contemplated  only  as  subsistence  in 

the  family  (we  below)   237,  256s8 

not  dependent  on  ancestral  estate 244,  245,  251 

a  different  view  held  by  the  Smriti  Chandrik& 

238a,  249 

modified  only  by  property  238,244,  255 

the  right  to is  not  strictly  an  interest  in  the 

estate  253,  259,  260,  767 

or  a  charge  on  it  263 

duty  of •  annexed  to  the  estate  wrongly  taken 

260,  251 

the  right  to •  cannot  bo  attached ..,.259,  261d 

nor  assigned  or  released 192,  263,  259,  262,  302a 

■  of  family  must  be  provided  for 220,  1242 

discussion  as  to  mode 220 

head  of    family  bound   to  afford  —  to  the 

members  2146,661,  758(5 

where  primogeniture  prevails  junior  members 

entitled  to 263 

See  Appanage. 

■  of  wife  by  husband   590ss 

claim  of  mother  or  wife  to not  extinguished 

by  allotment  to  her  of  a  share  793 

a  wife  deserting  her  husband  not  entitled  to 

separate 425,  592,  693 

divorced  woman  not  entitled  to ' 692,  593tf 

— — »  of  dependants  not  to  be  evaded  by  disposal  of 

property 640 

.  of  family  to  be  provided  for  before  alienation  64Sa,  1242 

gift  of  whole  estate  is  subject  to  < 192,  392 

wife  not  to  be   deprived  of by  husband's 

alienation 392 

nor  by  his  devise m 1158c 

171  H 
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Maintenance— children,  grandchildren,  widow  and  concubine 

entitled  to against  terms  of  a  wiU   194 

purchaser  with  notice  of  widow's  right  to 

bound gQ 

right  and  duty  co-extensive  with  (united)  family 

246—248 
including  widow  and  daughters  of  pre-deceased 

«^" 246,  247,  753,  757c,  760 

ruled  contra  in  N.  W.  Provinces   250 

— —  of  son's  widow  a  claim  arising  from  family  rela- 

.*^^^ 758c 

widow  of  adopted  son  entitled  to I174 

Bombay  law  discussed , 753^ 

one  member  of  a  joint  family  not  entitled  to 

at  the  hands  of  others ggQ 

his  right  to arises  through  disability  to 

"'^^"^ 650,75288 

necessary exceeding  the  share  of  the  person 

to  be  made  up  by  relatives 579 

persons  excluded  from  inheritance  and  partition 

entitled  to 248,  5788s,  679 

adopted  son  of  one  who  becomes  disqualified  en- 
titled to if  not  to  a  share  1202 

of  a  widow 7l^3^  7g^ 

widow  entitled  to from  herhuband's  family 

^  ,,.,,.  .  68,  79, 192,  232,  233,  259,  653i 

but  not  if  hvmg  apart  without  sufficient  cause ...  592c 

of  a  widow  preferred  by  S&stris  to  other  claims.  747n 

but  not  by  the  Courts ^ 

comparison  of  English  Law    1!    .      ih 

widow's  right  to is  a  personal  right     '.^'"2^,  302 

it  is  a  mere  inchoate  right '  jpo 

usually  provided  for  by  aUotment...!!'.*!.*.'.'.'*.'.!!!.!.*!    758 

sum  may  be  invested  to  produce ....!.!...      79 

a  sum  given  to  a  widow  in  lieu  of is  at  her 

disposal  gjj 

widow's  right  to taken  away  hy'^mZ'/m, 

_______    r.  .  ^^^ 

'  ■  now  satisfied  254,  762 

' '■ not  impaired  by  her  with- 

drawal  from  the  family .261,  758 
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Maintenance — widow's  right  to  —  not  to  be  reduced  on  ac- 
count of  vexatious  defence  762^ 
———————  cannot  be  attached  or  sold 

in  execution 261(2,  762 

arrears  of  widow's may  be  awarded.  262, 757fl,  762 

proper  amount  of of  widow   262g 

■  may  be  awarded  for  the  future 262,  757a 

■  is  subject  to  variation  if  necessary    262,  266,  762 

decree  for  —  of  widow  may  be  made  a  charge.  262, 

581 

separate to  widow  when  allowed  ...  256,  261,  757 

widow's  right  to not  subject  to  an  agree- 
ment with  her  husband  79,  192 

^  may  be  awarded  in  a  suit  for  a  share    264 

unchaste  widow  not  entitled  to 692 

allowance  assigned  for of  widow  resumable 

in  caseofunchastity   ib. 

concubine  is  entitled  to 80,  164,  194,  415i  693, 

663*  753 

but  not  out  of  a  saranj&m  762% 

woman  marrying  without  divorce  and  without 
first  husband's  consent  entitled  to as  con- 
cubine       693 

son  entitled  to where  father  holds  imparti- 
ble property  650 

adult  son  entitled  to only  in  extreme  want.263, 1242 

illegitimate  children  entitled  to 80,  263 

s  of  higher  castes  entitled  to ...      82 

daughter  entitled  to 68 

withdrawing  without  cause  not  entitled 

to 693 

parents  and  children  mutually  entitled  to 263, 

660,  769n 
■  of  father  to  be  first  provided  for  660 

—  of  step-mothers 234 

—  of  sister  incumbent  on  brother 245 

.. till  her  marriage  ...    437 

right  to  — —  of  children  of  deceased  relatives  in 

Punj&b 767o 

right  to  — — '  of  relatives  disqualified  and  females 

762,  753 
— —  of  wives  and  widows  of  the  former 753 
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Maintenancb — of  ennuchs 753a 

■  of  lunatics,  &c ib. 

limitation  for  a  claim  to 261 

time  compated  from  demand  and  refusal  of 763 

See  Adoption  VII.  1165, 1166. 1167, 1174, 1180,  1204  ; 

Alienation  ;  Assignment ;  Family ;  Widow ;  Wife  194. 
Majokitt — general  age  of now  eighteen  SOf 

See  Adoption  III.  948,  961a;  VI.  1105  ;  Age. 
Male s  have  alone  fall  coparcenery  rights 653 

■  offspring  a  restraint  on  alienation .'..  814a 

's  rights  arise  immediately  on  birth 655 

— ^— — ^— — — — — ^-— —  or  adoption  11453S 

succession  to s 5838 

MiLi  Caste 379,  380,  526 

Malr!  Caste  '. 571 

MiNBHAtr   ,  570, 571 

MlNBHivi^I 571 

Manager — joint  family  usually  represented  in  external  trans- 
actions by  a  managing  member  ...* 609 

right  of rests  on  the  consent  of  the  members 

609,766 
father  is  naturally  the  —  of  a  joint  family..  609, 

638 

during  his  life  and  capacity  for  affairs 609 

afterwards  the  eldest  member  qualified  i&. 

elder  brother  may  take  the  manageinent  unless 

others  dissent   ib. 

widow  —  for  an  infant 611 

See  Minor. 

position  of  a 609,  766 

power  of  a 170 

— — —  may  discharge  the  religious  obligation  of  the 

family  out  of  its  estate 613 

^^  can  bind  the  estate  and  family  by  transactions 

for  the  benefit  of  the  family 609,  634.  637« 

or  with  assent   635, 750 

or  for  what  the  creditor  reasonably  thinks  to  be 

for  its  benefit 654 

•  may  deal  with  the  capital  of  &mily  firm 638ii 

■  may  enter  into  partnership  with  a  stranger  612 

— —  may  carry  on  family  business  for  its  benefit ^5 
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Manager — may  mortgage  common  property  for  common  benefit  635 

*  may  incumber  or  sell  for  necessities 611,  749 

■  can  pledge  property  for  the  ordinary  purposes  of 

ancestral  trade  <»...     612 

his  gains  and  losses  fall  on  joint  estate  768a 

authority  of to  acknowledge  a  debt  102,  612 

— — —  not  at  liberty  to  pay  out  of  the  estate  father's 

debts  barred  by  limitation  P   612 

nor  can  he  reyive  a  claim  against  family  barred 

by  limitation  P 612,  613 

presumption  in  favour  of  his  transactions  637 

■  especially  in  case  of  a  father 638 

general  liability  of  members  for  his  acts  (Bombay)  750a 
transactions  with  a  member  only  supposed  to  be 
a  manager  acting  for  the  common  interest  up- 
held     611 

transactions  of  —  bind  one  who  consciously 

takes  the  benefit 609,617,  637e 

lessee  from not  discharged  by  a  receipt  for 

rent  passed  to  him  by  another  member  610 

authority  of to  be  liberally  construed.  169, 171,  634 

limitations  on  the  authority  of  a 611ss,  635 

in  Bombay.. 636/,  638 

a  managing  Khot  has  not  authority  to  give  up 
important  rights  vested  in  the  members  gene- 
rally  ;...     612 

— — 's  act  obviously  prejudicial  invalid     635 

fraudulent  contracts  by rescindible  ......  613,  635 

alienee  from bound  to  reasonable  care  and 

inquiry    635,  750a 

of  minor's  estate  634fe 

■ bound  to  guard  interests  of  infants.    620c 

■ not  a  trustee  P.... 766 

powers  of  widow  and  mother  as 611,  612,  613 

payment  to  mother  as  —  held  to  bind  the  son  611, 

617 

*B  liability  to  account  limited    6370,  763^ 

his  liability  for  assets  does  not  arise  before  reali- 
zation   7635 

— —  cannot  claim  for  disbursements  in  excess  of  his 

proper  share  637e 

—  in  suits  represents  the  whole  family 615,  636,  750a 
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Manager — in  suits  excepfcionally  another  member  perhaps  may 

represent  the  whole  family  636 

'  to  bind  minor  co-sharer  in  a  suit  must,  it  seems, 

have  a  certificate  of  administration*  675,766a 

decree  and  sale  against alone  affects  only  his 

own  share  6266,636,706,707 

deceased  '^— 's  interest  not  assets  for  satisfaction 

of  a  decree  against  him 628 

Ramavam  (or  manager)  of  a  Malabar  Tarw&d  ...  609(i 
certificate  to  collect  debts  refused  to  him  if  a 

debtor  of  the  deceased ib- 

of  an  endowment  cannot  impose  rules  on  his  suc- 
cessor     202 

See  Administrator;   Coparcener;  Family,  Joint;  Father; 
Mother;  Widow. 

Manasaputra   926c 

MInaya  DharmasIstra   30,39 

Manes  op  Ancestors  1082,1083 

Manner  and  Legality  op  Partition  829—847 

Mantras 35,  47a,874<J 

Manu — see  separate  List  of  the  HindA  Authorities,  p.  Ixzzvi. 

Manu  Smriti 34 

its  age 46 

Maratha  Caste    513,526 

Marriage — ^is  a  Samsk&ra  strongly  enjoined  87^ 

— *  of  a  girl  a  doty  of  the  father 822 

age  of 873/ 

■  is  the  only  sacrament  for  a  man  of  the  servile 

class    10646 

the  prevailing  idea  of —' 4266 

■    governed  by  customary  law 90 

mere  apostasy  does  not  free  from  the  Hindd 
law  of 597fl 

■  is  the  origin  of  special  rights  and  duties 426 

' not  susceptible  of  a  condition  of  nullity  187(2 

not  prevented  by  insanity  908 

' '  of  Hindft  children  is  a  contract  made  by  their 

parents   i^- 

•  Administrator  as  next  friend  or  guardian.  On  this  subject  see 
Mwrlidhar  and  Vdsudev  v.  Stipdu  and  Balkrishna,  I.  L.  B.  3  Bom.  149; 
and  Jadow  Mulji  y.  Chhagan  Rmchandt  I.  L.  R.  5  Bom.  306. 
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MARfiUGB—^between  persons  of  different  castes  possible  only 

by  caste  laws «...  426d 

unequal *  possible   according   to  Yiramitro- 

daya 826 

jus  connuhii  between  many  pairs  of  castes 426d 

laxity  of  —  amongst  Sodras  425d 

its  ill  effects  the  same  as  amongst  the  Romans ...      ib, 

■  contract  (purchase)  in  China 27Sn 

'                of  Sftdras  remote  from  Br&hmanical  conception...     425 
■■ looked  upon  as  licensed  concubinage...      87 

■ treated  with  contempt 1035 

and  easily  dissolved 423, 1035 

not  governed  by  Smriti  law  425 

— — —  relations  amongst  the  wild  tribes  and  low  castes 

discussed 375ss 

-— ^— —  in  some  tribes  not  attended  with  change  of  family    284 

Roman  matrimonium  sine  conventione   284a 

prohibited  degrees  of on  father's  side  to  7th, 

on  mother's  to  5th 4906 

'■     '           with  maternal  uncle's  daughter  allowed  by  cus- 
tom in  the  Dekhan,  &o 868,  888 

with  sister's  daughter  common  in  the  South 1031 

■  ■  out  of  the  tribe  entails  expulsion  in  Punjdb  4226 

gift  and  acceptance  necessary  to 1086 

higher  forms  of formerly  not  allowed   to 

Madras 86 

Asura makes  the  wife  only  a  d&si  or  concu- 
bine       ih. 

— —  per  verba  de  pr€Bse7iti  compared  with  the   G&n- 

dharva 2776 

forms  of as  affecting  succession 538,  540 

Arsha  275,514,517,519 

Asura  276, 279, 280, 286, 287, 514,  517, 519, 527,  538 

Brfthma  514,517,519,527 

Daiva    514,517,519 

G4ndharva  514,517,519 

Ksh&tra  280e 

Pais4cha 517 

Pr&j&patya 514,  517,  519 

E^kshasa 280,517,  519 

Svayamvara  283 

customs  279,280,284 
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Marriage — is  the  fullest  initiation    1061 

initiates  wife  in  husband's  family    91,  129,231 

wife's  legal  existence  is  absorbed  in  husband's  ...     92 

effect  of by  approved  rites  on  the  woman  ...    152 

by property  acquired  by  wife  becomes   her 

husband's   , 91 

exceptions — see  Stridhana. 

effect  of  —  on  wife's  property  in  Grermany  and 

England ^ 298« 

■  ceremony  cannot  be  dissolved  by  contract 426 

effect  of  —  between  relatives  or  persons  of 

different  castes 874ii 

effect  of  omission  to  recite  the  mantras  proper- 
ly on ib- 

possibility  of  legal between  the  adopter  and 

the  mother  of  the  adopted  necessary 1034 

See  Adoption  IV.  1063,  1064,  1065;  VII.  1163.  1186; 
Degrees  Prohibited  ;  Earnings  ;  Expenditure  754n,  781 ; 
Husband;  Maintenance  ;  Remarriage  ;  Rights,  Conjugal; 
Wife  ;  Widow. 

Marriage  Expenses — sec  Partition   .•..;. 781 

.                of  brothers  and  sisters  to  be  provided  for  in  parti- 
tion  781,782,821 

the  Smriti  ChandrikH  imposes  the  charge  inde- 
pendently of  estate   782c 

Marriage  Portion — provision  for on  partition 747, 751 

daughters  of  deceased  coparceners  entitled  to 

501a, 753, 754 

share  given  to  a  sister  in  a  partition  is  only 

a 303 

Marriage  settlement 392 

of  land  on  daughter  in  the  Punjab 283* 

trousseau  in  the  S.  M.  Country 290i 

Sec  Marriage  Portion  ;  Palla. 
Married  FEMALEs-having  issue.  i^^  Females. 

'  without  issue.  J 

MARwipt  Caste 377, 46«,  462 

Maternal  Aunt — See  Aunt,  Maternal. 

Maternal  Aunt's  Son — See  Aunt's  (Maternal)  Son. 

Maternal  Uncle — See  Uncle,  Maternal. 

Maternal  Uncle's  Son 133,488,493 

heir  to  married  female »..547i^ 
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Matua— origin  of  — — s  discussed 657 

cnstom  regulates  matters  oonceming  — S...551,  557 

'  should  pass  to  disciple  nominated  by  Garu  656 

If  BMONS  (CuTCHi) — govcmed  by  the  Mahomedan  Law    597a 

bat  as  to  inheritance  generally  by  HindA  Law  .%•      ib. 
MsNTAL  Incafacity— 5e6  Father  194^,  206  $  Idiot ;  Insane. 

Merchant — succession  to  a 1S5, 136, 138, 139 

MiNOB,  MiNOiuTT— now  ceases  at  18  years  by  Act  IX.  of  1875.  •  672c 

■  not  answerable  for  father's  debts  during  minor-  - 

ity    7896 

uninitiated  may  perform  funeral  rites 1241 

but  not  otherwise  recite  Yedic  formulas  (Manu 

IL  172) 16. 

See  Age. 

position  of  a in  partition  analogous  to  that 

of  absentee 673 

's  rights  in  partition 672ss 

his  assent  to  a  partition  is  not  necessary 673 

guardian    of    a cannot    enforce     partition 

against  the  will  of  the  adult  coparceners  ...  674,  815 
except  to  prevent    jeopardy    to    the    minor's 

interests 674 

■  represented  by  guardian  in  partition  672 

bound  by  such  partition 815 

's  interests  to  be  respected  by  manager  and  those 

dealing  with  him  635 

interests  of to  be  protected  by  the  sovereign.    673 

the  Minors'  Act  for  Bombay  is  Act  XX.  of  1864..  672c 

{See  too  Act  IX.  of  1861.) 
this  not  superseded  by  the  provisions  of  the 

Civil  Procedure  Code  (Act  XIV.  of  1882)  673n 

whether   property   of  a in   an    undivided 

family  is  subject  to  the  provisions  of  the  Minors' 

Act  (XX.  of  1864)  673n,  674 

■  not  generally  subject  to  separate  administration  • 
any  one  may  come  forward  as  a  next  friend  to 

a 673c 

a  relative  to  be  preferred    ib. 

administrators  of 's  estate 672c 

•  Kdlidds  Ravidat  v.  Prdnshankar  Jibhal,  Bom.  H.  0.  P.  J.  1884, 
p.  8. 

172  H 
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Minor — bound  by  guardian's  beneficial  transactions  67Se 

and  by  a  suit  brought   by  or  against  a  legally 

representative  member  of  joint  family*  636 

remedy  of  a  — '—  against  manager    ....r. 767 

• unfairly  used  in  a  partition  may  repudiate  it  on 

attaining  majority 675 

See  Family ;  Father ;  Guardian ;  Manager ;  Representation  708a 

Minis,  MibasdIb 176, 177,  733« 

s   could  in    theory  reclaim  their  lands  at  any 

time 176 

their  present  position 177 

8*  assent    formerly  necessary    for  admission  to 

ownership  within  their  village 7d3» 

Minis  Tenxtbb— compared  with  customary  tenancies  in  Eng- 
land   177a 

MisRBPRBSENTATioN — depHvcs  cousent  of  usual  effect  ...  1227»  1229 

MisTAKB— <ee  Ignorance    » 1226 

MitIrsharI — where  paramount    10 

'  is  the  commentary  of  Vij&4ne6vara  on  Y&jSa- 

valkya 12 

on  payment  of  father's  debts    123988 

■  on  power  of  alienation  of  a  paterfiftmilias 1241 

See  Adoption  paeeim ;  separate  List  of  Hindi!  Authorities,  Izxxvii 

MrcRAMisRA — the  author  of  Ytramitrodaya 21 

MoHANT — see  Mahant. 

MoHATtR  Widow  380 

MoNBT  Lbnding — inier  ee  by  coparceners  conclusive  of  parti- 
tion P  688 

Moral  Deficiencies — persons  labouring  under disqualified 

from  inheriting 154 

MoROBVOABE  278,  279a 

confused  with  dower 279» 

MoRTOAOB — ^not  sale  —  allowed  by  ancient  law 197,  732 

— —  accompanied  by  possession ib. 

requires  assent  of  all  coparceners 821 

except  those  absent  and  in  case  of  emergency.  632, 

731,  821 

See  Coparcener ;  Alienation. 

by  son  is  subject  to  maintenance  of  mother  and 

marriage  expenses  of  sister  826« 

•  Qan  SdvarU  y.  Ndrdyan  Dhond  Sdvant,  I.  L.  B.  7  Bom.  467. 
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MoRTGA&E— coparceners  liable  inter  ee  in  proportion  to  shares...     790 

a  single  coparcener  may  redeem  the  whole ib. 

and  hold as  security  for  contribution t^, 

all  sharers  to  be  served  with  notice ib. 

mortagagee's  remedy  lies  against  any  share  791 

a  sale  in  execution  of  a  decree  on  a  -^^  must 

embrace  the  whole  interest 790 

attachment  and  sale  not  necessary  to  give  effect 

to  the  lien  628a 

■  by  father  in  Madras :  all  sons  must  be  joined  in 

suit 627 

dealings  with  mortgaged  property  746a 

'  in  Kanar&  732fi 

See  Kanar&. 

■■  redeemable  forever t^. 

so  (formerly)  in  Norway 734«i 

Mortgagee — may  refuse  redemption  of  part 790 

must  serve  all  co-sharers  with  notice  of  foreclosure      ib, 

in  execution  must  sell  the  mortgagor's  and  his 

own  interest  ib. 

See  Alienation  ;  Mortgage  791. 

Mosaic  Law — ^mixed  up  things  spiritual  and  temporal 65n 

compared  with  the  Hindd  Law ib. 

Mother — does  not  include  step-mother  110 

—  never  outcast  to  son    592 

preferred  as  guardian  to  father    366,  438 

See  Guardian. 

as  manager  cannot  alienate  without  necessity  .,.     611 

'  must  be  maintained 6931 

'  is  entitled  to  maintenance  out  of  the  family  pro- 
perty      826 

*s  claim  to  separate  maintenance  when  allowed   ...1180a 

claim  of to  support  not  extinguished  by  al- 
lotment to  her  of  a  share    793 

whether  deprived  of  her  right  to  residence  by  a 

sale  of  the  family  house 784,  826 

when  inherits    109,  447ss,  462, 456 

though  separate    449 

— ^-^—  postponed  to  fiftther  by  the  Yyay.  May.  in  Qujarftt 

110,448 
• succeeds  to  her  daughter ...•548,644 
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MoTHER->inheriting  from  son  takes  absolutely  P  may  not  alien  * 

311.312,451 

■  takes  precedence  oeer  widow  amongst  Khojas  ...     157 

and  by  custom  in  Gujar&t  99^,  157,  892,  404 

but  not  allowed  to  dispose  of  the  estate 157 

-^ of  a  Gir&sia  is  entitled  to  the  Gir&si  hakks  by 

succession  ..-. 448 

■  postponed  to  son  in  collateral  line 494e 

but  not  in  a  succession  devolving  through  her  ...      ib. 

's  estate    465 

'  similar  to  that  taken  by  a  widow  110,  449,  451 

devolution  of  property  inherited  by 464 

property  inherited  throagh by  a  son  once 

held  to  devolve  in  her  line  P  49S 

inheritance  to is  rather  by  succession  than 

survivorship ; 712n 

in  Punj&b  among  some  tribes  property  inherited 

through  —  excluded  from  partition 16. 

not  so  among  others    ib. 

See  Property,  Separate  and  Self-acquired  714. 
son  regarded  by  Yyav.  Mayiikha  perhaps  as  hav- 
ing an  unobstructed  right  of  inheritance  to  his 

*s  Ap&ribh&shika  Stridhana 300a 

but  not  said  to  be  joint- owner  by  birth  Tlln 

whether  such  property  taken  by  him  is  ancestral    714 
the  Mit&kshar&  does  not  recognize  a  joint  owner- 
ship of  mother  and  son 146,  300a,  711ji 

nor  does  the  Smriti  Chandrikft  297d,  300a 

children  cannot  demand  partition  of  -^'s  pro- 
perty in  her  life 884 

— — *s  assent  to  partition  required  by  several  castes  653<:, 

660,  661a 

cannot  demand  partition    778a,  824 

except  as  guardian  for  her  son 830 

'  is  entitled  to  a  share  in  a  partition 778,  815,  82488 

— 's  right  to  specific  allotmeut  arises  when  parti- 
tion is  made  653e 

limitation  of  her  share 654a 

•  The  property  was  aDosai's  vatan  which,  being  a  service  holding, 
the  S&stn  (p.  467)  may  have  thought  inalienable  on  that  acoonnt— Me 
"  Vatan." 
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MoTHiR— tinder  what  conditions takes  a  share...  408,  653d,  776* 

*s  share  equal  to  a  son's  in  partition.  778a,  782,  819d, 

824 

share  taken  by in  a  partition  is  only  a  means 

ofsQbsistence(Smr.  Chand.) 303,  783 

— — 's  power  of  disposal  over  share  given  her  on  par- 
tition  ,j% 781a,  824,  1177 

cannot,  by  adoption,  divest  her  son's  widow's 

estate 100,984 

remarriage  of as  aflfecting  her  right  of  suc- 
cession   110,453,  469 

5ee  Adoption  II.  910,  930;  III.  984;  IV.  1066,  1067  ;V. 
pasdm;  Strfdhana. 

MoTHBR-iN-LAW — is  the  guardian  of  her  daughter-in-law 407 

direct has  preference  over  step 623 

'     '  postponed  to  her  daughter-in-law  as  heir  to  her 

son  408 

■  succeeds  to  her  daughter-in-law 518,  622 

See  Adoption  III.  974, 1000. 

Mother's  Cousin's  Grandson  7  _.^  ^^.^  according 

Mother's  Father's  Brother's  Grandson  ) 

to  Bengal  law    491* 

Mother's  (Maternal)  Aunt's  Sons 133,488 

Mother's  (Maternal)  Uncle's  Sons ib,    ib. 

Mother's  (Paternal)  Aunt's  Sons ib,    ib, 

M|UTYu  Fatra   199 

is  a  conveyance  operating  after  grantor's  death...     220 

——— common  under  HindA  Law  220,222 

■  how  construed  222 

See  Adoption  VI.  1111 ;  Will. 

MuGLAi  Hakks 452 

See  Allowance. 

MuNDiUM 883n 

MuNJ — ^meaning  of  1059n 

See  Adoption  IV.  10^2, 1064 ;  Upan&yana  1062. 

MuRALi  Caste 442,  502,  522,  5276 

Naioama  Sect— «ee  Caste   653 

NAiKiNS—«ee  Adoption  VII 1214 

Naibs  OB  Natars— see  Tribes 2846,419^ 

polyandry  amongst 2846 

decay  of  polyandry  amongst 426a 

female  gentileship  amongst 421 
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Nairs  oh  NItabs — ^women  of  —  not  allowed  to   manry  a 

man  of  a  lower  caste    —  ...  4S4d 

marriage  with  brother's  wife  disallowed 426a 

two  husbands  discreditable    • ib. 

marriage  of dissoluble  at  will    ib. 

Naishthika  BRAHMicHARt— successor  of  Guru 500 

succession  to —5; 144 

Naivbdya  =  food  offering  to  gods 840 

separate  offering  of is  a  sign  of  partition  ...    689 

Nanak-ShahX  Sect— «ee  Caste  .*. 670 

heirs  to  a *^- 

Narada  Smiliti 47 

its  age •      49 

Narvadari  Holdings— sub-division  of not  allowed...     745 

nor  separation  of  the  house  from  the  holding    ...      %h. 

daughter  excluded  from  succession  to 

by  custom  in  some  places  430 

NlTRA—we  Remarriage    4636 

Nbaeness  op  Kin— to  a  deceased  riyft  preferred  to  snrTivorship      74 

Necbssity— «e6  Family 632,  7506,  821 

Negativb  Element— of  combined  will  the  stronger 6086 

Nephew — (father  deceased)  and  uncle  have  equal  rights  on  parti- 
tion     74,75 

represents  his  father  in  undivided  family   351 

when succeeds  111,112,459,474 

— s  take  pel' capite  459,461 

. preferred  to  half-brothers  by  Vyav.  May 4586 

when  excluded  by  surviving  uncles   111,457 

— excludes  a  son's  widow    459a 

— succeeds  to  his  aunt 545 

. to  be  preferred  by  widow  in  adoption  1025 

s  held  to  be  suflBlciently  represented  by  their  uncle    616 

sister's  son  preferred  to  maternal  aunt's  son 4916 

. •  postponed  to  cousin 474 

• sister 494 

contra  in  Madras • 494e 

^ to  sam&nodaka 487 


See  Adoption  II.  898  ;  Bh&ch&. 

Nephew's  Daughter — not  an  heir  in  Bengal 499 

Next  Friend  op  Inpant — any  one  may  come  forward  as ...    673c 

a  relative  preferred •••      *6. 

See  Minor. 
Nibandha— ranked  as  immoveable  property ;...  174d,  772rf 
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NiBAiyDUA— whether  of   necessity  "  immoveable  property"  in 

statates  774fi 

widow  excluded  from  succession  to by  Bf  i- 

haspati    270 

NiBCE — takes  a  share  with  her  brother?  469 

sister's  daughter  not  an  heir 476 

See  Adoption  IV.  1031 ;  Brother's  Daughter  497. 

Niece's  Grandson — his  succession   497 

Niece's  Son — his  succession  ib. 

See  Adoption  IV.  1031. 

NtLAtAijriJHA— is  the  author  of  Vyav.  May 19 

life  of 20 

NimbIditta 572 

NiBDHANA — meaning  of 271 

NiB^iAYASiNDHU— authority  of 11 

■  is  the  work  of  Kamalftkara 23 

See  separate  List  of  Hindis  Authorities,  Izxzvi. 

NiTYA  Adoption — «ec  Adoption  VI 1143 

NiTOGA— in  Orissa 560a 

makes  the  Kshet raja  legitimate ib. 

Nomination— of  a  successor  to  a  Guru 655 

Notice — doctrine  of 8a 

binding  taker  of  property  189 

of  foreclosure    610» 

See  Adoption  III,  956 ;  VI.    1122  ;  Ignorance  ;  Mortgage  ; 

Begistration. 

Nullitt — see  Instrument « 641 

NuNCUPATivB  WiLir—^ee  Will  668,818 

Nuptial  Gift — constitutes  separate  property 340,  724,  851 

NuzzABiNA — ^usually  taken  by  Hindti  rulers  for  recognizing  an 

adoption   937ft 

NlATADHfsH 241 

Oblations — funeral 19,62 

performance  of important 66 

See  Funeral  Ceremony ;  Inheritance  62 ;  Sr&ddha. 

Obligation — a  Br&hmana  is  bom  under  three s    872,  919 

merely  religious s  will  not  be  enforced  by 

Civil  Courts  903 

s  of  the  father  pass  to  the  heir 80, 1240 

to  pay  father's  debts  is  a  part  of  the  inheritance.     163 

for  debts  dependent  on  taking  property 80/ 

limited  by  Act  VII.  of  1866 ib. 
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Obugition— to  pay  fother's  debts  does  not  extend  to  those  <^ 

other  members 195 

father's  securities  bind  sons  unless  they  are  for 

profligate  purposes  77 

assignment  of s 746a 

fiftfc  Adoption  III.  974,  975;  VII. ;  Debts;  Father;  Pro- 
mise 195,  206. 
OBSBqtiBS— «ee  Adoption  VI.  1126, 1127;  VII.  1160, 1161,  1166; 

Faneral  Ceremony. 
Occupancy — see  Prescription. 
Occupation — of  waste  is  under  Hindft  Law  a  natural  right ......    172 

mere does  not  confer  ownership  (Mit.)  379 

Oppice — see  Eldership  ;  Hereditary  Office  784 ;  Vatan  745. 

Oppspring — of  concubine  entitled  to  support  80 

■                (Sddra)  of  a  casual  connexion  inherits  if  recog- 
nized        83 

Oppression— of  debtors  under  British  and  Native  rule   786/ 

OrIons— «e«  Tribes  281n 

Ordeal,  Kosfa    769 

Orders — see  liramas  64 

Organ— defect  of,  a  cause  of  disqualification  126,153,  576 

Orissa  650w,868 

Obnaments — commonly  worn  by  a  woman  not  subject  to  par- 
tition    208,734,735fl 

unless  given  in  fraud  of  coparceners 208,  735 

i given  for  ordinary  wear  are  Strtdhana    208,  310a 

license  to  use on  particular  occasions  not  a 

gift  of  them    186,294/ 

■  of  courtesans  exempt  from  seizure  885w 

• •  given  to  concubine  inherited  by  her  husband 515 

or  her  patron? ib. 

See  Gift ;  Jewels ;  Partition. 
Orphan— «ee  Adoption  II.  894e,  930^  ;  V.  1073. 

Otti  Mortgage 285 

OuDicH  Brihma^as 1213 

OuTCASTE — sons  bom  before  father's  expulsion  are  not 154^,  585 

but  subsequently  bom  share  his  expulsion...  1546,  585 

• -'s  daughters  are  not  expelled  1546,585 

s  and  their  children  are  disqualified  from  inherit- 
ing   164,  576,  579,  587 

doctrine  does  not  apply  to  families  sprung  from 

sons 1546 
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OuTCASTE— Se<f  Adoption  II,   907,  908;   III,  946;   IV.  1066; 

Disqualification;   Exclusion;   Maintenance. 
Ownership— origin  of ,...• 171 

is  a  matter  of  secular  cognizance « ib, 

law  of discussed  by  commentators  at  an 

early  period 241 

in  what -consists  188 

possession  necessary  to  the  completion  of •..  Ilia 

■  constituted  by  right  of  exclusive  use  319tf 

complete in  the  taker  is  the  general  prin- 
ciple of  HindA  Law  711n 

power  of  alienation  not  essential  to ...  319«,  321a 

comparidon  of  European  laws    319a 

■ under  Hindi!^  Law  not  lost  by  absence 732 

nor  without  owner's  will , 172,  649 

subject  to  public  law 188 

restrictions    still   recognized    in    the   North   of 

India 176* 

arising  from  possession  •. • 697 

of  the  transferee  cannot  be  greater  than  that  of 

the  transferor    7 

— ^■^—  of  village  communities  over  common  lands    732n 

tribal of  lands  the  source  of  individual  — 

138ft,  732ii 

tribal not  found  in  Bombay  Presidency 422 

unobstructed 333c 

obstructed r.. <.....,.     334 

—  collective  in  Malabar   ,... 656i 

See  Adoption  VII.  1149, 1150; Gift ;  Possession ;  Property; 

Sale. 

PaISICHA  MARBIA6E   517,  519 

See  Marriage. 

Paksiia  Ceremonies .^..^  1147/ 

the  Jains  have  no — —    dOlh 

PIlar  Kanya  =  quasi  adopted  or  foster  daughter  ., 925c,  1016 

may  be  discarded ,.,.^^^.r^ 933a 


PIlaka  Putra 925,  926n.  1015,  1144, 1212 

See  Foster  Son. 

Palla 297.  513 

provision  must  be  made  for  — .*^ 392 

in  Gujar&t  -- —  resumed  on  widow's  t^marriage.  418a 

pANpiTS  (or  SlsTRis) — opiuions  of  2 

178  u 
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Pandits  (or  SIstris^— testimony  of 10 

See  Adoption  I.  866;  IV.  1063  ;  VI.  1089. 

PARADEst — meaning  of 811* 

See  Caste. 

Paraphernalia  181i 

ParIsaea  Smiiiti  47,  56 

Parcener— See  Coparcener;  Illegitimate  Son  4;  Partition. 

Parent — to  act  with  anxious  care  in  giving  a  son 932 

8  entitled  to  maintenance 263 

order  of s' succession  443 

comparison  of  Salic.Law 4186 

See  Adoption  passim;  Father;  Gift  7786,807a;  Guardian; 
Inheritance ;  Maintenance  ;  Mother ;  Partition. 

Parents'  Sapi^idas — succession  of to  Strtdhana.  1 52,  517ss,  543 

Pabibh^bika  StrIduana — according  to  the  MitaksharA  no  dis- 
tinction   between and    other    kinds    of 

Stridhana 146,  297 

succession  to according  to  Vyav.  May.    146 

pARiT  Caste  449 

Parties  to  Suits — all  members  of   joint  family  must  join  as 

plaintiffs 606n 

one  in  possession  before  institution  of  suit  is  a 

necessary  party 68611 

See  Family  ;  Father  ;  Manager  ;  Bepresentation ;  Suit. 

Partition— defined  : 597,599 

VijS&nesvara's  definition  defective 600 

'  is  regarded  by  the  Civil  Law  as  a  kind  of  exchange,   597 

'  is  a  particular  kind  of  intention 195,841 

in— ~ there  is  a  break    of  continuity    of  the 

person  and  familia    67n 

separate  enjoyment   for  convenience    does  not 

constitute 693,  779 

■  how  a  source  of  property  60, 67 

division  of  the  subject  of  — 600 

will  to  effect 680 

favourably  viewed  by  HindA  Law 673* 

family  is  the  basis  of  the  law  of 698 

governed  by  usage   7 

See  Custom ;  Usage. 

.  according  to  caste  laws    65988 

son's  right  to  claim  derived  from  his  co- 
ownership  71^ 
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Partition— requires  consent  of  all  members  (MAroomakata- 

yam) 785t? 

Complete  and  PqhHqI. 

sou's  right  to denied  by  many  castes  ...  659,  660 

in  Bengal  son  cannot  obtain 163 

■  of  self-acquired  property  when  allowed 657,  658 

— —  of  ancestral  property  held  by  father  at  will  of 

son 171,  657,  796 

confined  to  descendants  of  a  common  ancestor  ...     654 

claimable  by  grandson  after  father's  death  ...  658,  801 

'                 extends  to  the  fourth  in  descent  from  the  com- 
mon ancestor  if  present   672,  828^ 

■  not  claimable  by  a  grandson  during  life  of  bis 

father  against  the  father's  will  •  6P86 

. deferred  till  delivery  of  pregnant  widow  of  de- 
ceased coparcener 75,657,  847 

right  to confined  to  demandant  665 

cannot  take  place  between  husbaud  and  wife 91 

between  co-widows  103 

females  cannot  demand  — 677 

otherwise  in  Bengal - 678 

mother  cannot  enforce  —  778» 

when  a  guardian  may  claim on  behalf  of  the 

minor 674,  830 

a  co-sharer  practising   fraud  does  not  lose  his 

share   680 

See  Fraud. 

persons  disqualified  to  inherit  not  entitled  to 679 

• may  be  enforced  by  purchaser  of  undivided  share 

705.  708 
in  such  a  case  effect  to  be  g^ven  to  the  particular 

transaction 705 

See  Coparcener. 

coparcener  must  claim of  his  whole  share...     699 


^  The  rules  presume  an  estate  descended  to  the  father  or  taken  by 
him  in  partition,  not  a  mere  right  which  he  may  assert,  as  before 

Sartition.  In  the  latter  he  cannot  be  superseded  by  his  sons.  See 
lit.  Ch.  I.  Sec.  II.  para.  6  ;  Sec.  V.  para.  3  and  note  ;  and  YajS.  XL 
117,  120,  121.  The  Smriti  rule  as  to  the  share  claimable  by  a  son 
after  his  father's  death  is  extended  to  the  case  of  a  claim  made  by 
the  sou  on  his  father  after  the  father *s  separation  but  no  further. 
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Partition — final  — ^  re-opened  for  one  excluded  as  outcast  on 

his  expiation 58a 

in  — ^  the  presamption  is  of  all  property  held 

by  coparceners  being  joint 708 

—— possible  without  property  840 

part  reserved  is  divisible    702 

■  of  lands  redeemed  may    be    enforced    after   a 

previous 6ftfc 

property  omitted  through  inadvertence  subject 

to 702,735,  S'SS 

comparison  of  Roman  Law ^ 702 

—  of  lands  subject  to  public  service 26S 

— —  of  a  vritti  how  made    730<r 

^    woman's  jewels  excluded  from 207,  310a 

also  reasonable  gifts  from  father  to  son  7786,  807 

_ auii  to  a  wife  or  daughter...    208 

' •  is  to  be  n^e  af  property  as  actually  subsisting 

without  allowance  ibr  previous  inequalities  of 

expenditure 763»S35,  836 

unless  there  has  been  dishonesty   764d,  835 

i of  liabilities  on  inheritance 746,  763 

valid  incumbrances  to  be  deducted  748f> 

— of  debts  and  other  liabilities  « 786,  791 

marriage  expenses  of  unmarried  members  to  be 
provided  for  -....„     781 

■  ■■  regulated  by  the  nature  of  the  property  aa  divi- 

sible or  not 770 

>.  f?i  »pme  not  essential  ; - 68?,  703 

—  of  divisible  property  how  made ^...    770 

■  ■  of  naturally  indivisible  property  784,  831 

in of  Bh&gdh&ri  and  Narvad&ri  no  snb-divi- 

sion  allowed  745 

m  may  be  made  with   reference  to  property  itself 

impartible  740 

■ in  case  of  partible  and  impartible 

property  of  one  family 264,  740 

compensation  for  impartible  property  taken  by 

one  sharer  735 

comparison  of  English  Law    Tdbd 

— —  may  be  postponed  during  a  life-estate 682,843 

— — or  a  mortgage 684,  701 

— not  constituted  by  mere  aritlnneti^nl  detennina- 

tiou  of  share ^2,^Sba,ma,m 
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Partition— not  constituted  by  taking  profits  in  shares 693,  694 

but  is  by  a  limitation  of  rights  to  particular  parts 

without  actual  distribution 703 

not  constituted  by  agreement  to  divide  lands  still 

to  be  recovered 684 

■■  effectual  though  not  by  metes  and  bounds...  682«,  841 

determination  of  shares  on 763 

limited  to  coparceners  in  existence lb,  792 

Equal  and  Unequal, 

in   ancestral  property  father's    and  each  son's 

shares  are  equal 770 

according  to  Bombay  High  Court as  to  all 

self-acquired  property  uncontrolled  771,  772 

in  spontaneous of  self-acquired  property  the 

head  may  reserve  a  double  share 770 

he  takes  an  equal  share  if is  enforced  ...  770,  771 

father  to  distribute  equitably    771 

not  bound  to  equality  by  custom 772c 

between  brothers  must  be  equal 778,  806 

coW&terskU  per  siii-pes    778 

rights  arising  from  sole  possession  of  a  portion 

by  a  coparcener ib, 

compensation  in  such  a  case  779 

contrary  ruling ib. 

comparison  of  English  law 779/" 

.  in  case  of  a  house  built  by  a  member  out  of  his 

separate  funds  779 

See  Possession. 

in between  reunited  coparceners  the  shares 

are  equal 783 

mother  in  a takes  an  equal  share    778a 

with  an  only  son  a  moiety  ......       ib, 

• by  division  of  profits   786 

distribution  of  acquisitions    by    different  par- 
ceners proportionate  to  contributions 725a 

unequal not  now  recognized 771,  807,  820 

except  by  consent  844 

■  of  unequal  gains  must  be  equal 728a 

partial not  provided  for  in  the  Hindd  Law 

Books 700 

.  not  claimable 661,699,8416 

--i ■  effected  only  by  consent  661,  699,  744, 786 
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Partition— among  sons  cannot  be  effected  against  their  will  195,  665 

Method  of 

in no  account  of  past  transactions  is  to  be 

taken  ;...     778 

except  from  the  time  that is  wrongly  refused  77Sd 

deduction  from  share  for  prodigal  expenses   786 

partial    distribution    brought    to   account  in  a 

fresh  general 778 

against  the  branch  previouslj  benefited..    6^9 

rights  and  duties  arising  on 763 

. duly  claimed  gives  a  right  to  account  from  that 

time    764a,  769a 

in  the  case  of  enforced complete  accounts 

must  be  taken  from  time  of  demand    764 

but  not  generally  any  further  back  765i,  767 

account  how  taken   ^.     769 

in  a  suit  for all  the  coparceners  must  be 

before  the  Court   764 

computation  in  case  of  one  member's  separation. 

763,  764 

if  detrimental  Court  can  refuse 676 

under  English  Law  the  Court  regards  all  equit- 
able rights 678» 

decree  for effects  a  severance  663,  683 

not  a  suit  without  a  decree  842 

effect  of  decree  suspended  by  appeal 663, 842!> 

decree  for of  estate  paying  revenue  to  be 

executed  by  Collector  794 

Incidents  of 

repugnant  conditions  cannot  be  annexed  to  es- 
tates taken  on ib. 

the  right  to  —  cannot  be  annulled  by  an  agree- 
ment never  to  divide  certain  property.* 
trade    partnership    constituted    by    agreement 

in 6904 

signs  of  implied  will  to  effect 687,  848—856 

■  may  be  proved  like  any  other  fact    848 

incompleteness  of must  be  proved  by  those 

who  assert  it  702,  703a 


*  BdmaUnga  Khdndpure  v.  Virupdkshi  Khdiidpure,  I.  L.  R.  7  Bom. 
538. 
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Partition — Consequences  of— 

once  made  is  final    702,  703w,  834,  837,  838 

does  not  make  members  strangers    231,  238 

— ^—  does  not  close  all  claims  of  father  and  son  in  case 

of  pauperism 793 

— — —  does  not  deprive  son  of  the  right  of  inheritance.  369, 

793 

son  born  after sole  heir  to  parent's  share  ...     355 

— — ^—  of  newly  discovered  property 833,  834 

— — ^—  of  a  courtyard  advisedly  retained  for  common  use 

refused 830 

so  when  division  would  prevent  proper  use    832 

consequences  of  partial 778 

partial separates  the  family  as  to  the  part 

divided , 699,  70U 

but  no  further 702 

inchoate does  not  alter  the  rights  of  copar- 
ceners      683 

rights  of  tenants  of  united  family  after  —  717e 

evidence  of—see  Burden  of  Proof ;  Evidence ;  Pre- 
sumption  687,  692 

limitation  now  affects  some  cases  of 828 

exclusive  possession  for  30  years  bars  an  action 

for  further 696 

mortgaged  property  redeemed  by  one  member 
and  held  by  him  exclusively  for  20  years  is  lia- 
ble to 694 

See  Adoption  II.  935n ;  III.  1009n ;  VII.  1189,  1190 ;  VIII. 
1225 ;  Charges ;  Coparceners  ;  Debts ;  Disqualification ; 
Distribution;  Division;  Elder ;  Endowments ;  Expenditure 
836,  836 ;  Family ;  Father;  Female;  Fraud;  Furniture 
730  ;  Grandson ;  Grant ;  Idol ;  Illegitimate  ;  Indigence ; 
Maintenance ;  Mother ;  Ownership ;  Patrimony;  Property ; 
Widow. 
Partner — s'  relations  distinguished  from  those  ofa  joint  family.  598a 

in  business  when  inherits  to  a  Banya  ...  135,  136,  138 

Partnership — joint  family  converted  into see  Partition  ...  690d 

PlSHANpAS 553 

Jains  are  — •••*     568 

See  Caste. 
Pasture  Ground — see  Grant ;  In&m. 
Paternal  Aunt — see  Aunt,  Paternal. 
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PiTiLKi  Vatan— «M  Vatan. 

Patita — what  actions  make  a  man 558 

may  inherit  after  penance 58a 

Pat  marriage— is  legal  by  Act  XV.  of  1866  4U 

of  a  widow  allowed  among  Sftdras    423 

children  of generally  legitimate.  3b7,  388, 

413 
See  Remarriage ;  Patnt. 
Pif  WIFE — said  to  have  the  same  rights  as  a  lagna  wife  ib. 

daring  first  hnsband's  life*  time  without  divorce 

is  bat  a  concubine    415 

See  P&t  Marriage. 

Patn! — meaning  of  ^—    1 886 

who  is  and  who  is  not  a 93 

■  alone  entitled  to  allotment,  according  to  Smriti 

Chandrik&  m 

wife  other  than  ^—  entitled  to  maintenance  only 

886,93 

alone  has  a  right  of  inheritance  according  to  the 

Sistra   86,  93,  258,  421 

PATNt  BhIga— origin  of 286,  422,  819 

-*  prevalent  in  the  Panj&b  and  in  Madras  422 

■ — ^  not  now  recognised  elsewhere  819 

Patria  Potestas — under  the  HindA  Law  21.H,  288,  6Q6 

Boman see  Adoption  VI.  1086n ;  Father ;  Stri- 

dhana. 

.  extreme  formerly ..281,  288 

—  gradually  limited.... ib.     ib. 

Patrimony— once  inalienable 197 

causes  of  this 197a 

—  recovered  by  father  is  separate  property 720 

unless  recovered  with  aid  of  ancestral  estate 723 

mother's  assent  required  to  partition  of in 

some  castes    6^ 

father's  assent  required  in  many  castes    «*• 

-  according  to  the  Smritis  not  divisible 732» 

See  Inheritance  ;  Partition ;  Property  733. 

pATT^DHiKARi  =  head  of  a  Matha 568 

Paunarbhava  =  son  of  a  PaunarbhO  ^^^ 

Pauper — See  Adoption  V.   1076 ;    Indigence  ;    Maintenance ; 

Partition 793 

Penal  Code,  The  Indian— «ee  Adultery. 
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Penance — questions  on 11 

treated  of  in  YdjSavalkja  13 

in  case  of  adultery 424,093,885 

fornication 424 

___    an  out-caste 590 

See  Disqualification  58a. 

Pension 180 

— —  substituted  for  a  saranj&m  must  support  junior 

members 742 

■  not  attachable  775n 

See  Nibandha ;  Property. 

Permission— we  Adoption  passim ;  Sanction. 

pBRPfcTUiTY — rule  against   under   English   law   rests  on 

public  policy 200a 

in  favour  of  private  persons  disallowed  184, 216»,  260, 

66871 
even  under  the  form  of  a  religious  trust 203^ 

in  favour  of  an  idol  or  charity   185 

See  Endowment ;  Trust. 

grants  of  land  in not  incompetent  because 

r&j  impartible     398 

obstacle  to in  the  presidency  towns 226 

not  in  the  mofussil ib. 

Personal  Inheritance— (English  Law) 773 

Personal  Law — governs  duties    7 

Personal  Property — (English  Law) 773 

■ in  stocks  and  shares 775 

Per  Stirpes — see  Partition. 

Ph  ALAviBH  AG  a  =  division  of  produce    786,849 

See  Partition. 

PiGNORis  Capio 762^ 

Pilgrimage — not  recognized  as  a  cause  for  alienation  322 

expenses  of  a not  awarded  to  a  widow  as 

against  her  brother-in-law 761flf 

Pious  acts — are  indivisible 831 

Pithid viT  =  Enemy  of  Father— «ee  Enemy  of  Father 583 

Place  of  Adoption  1118 

See  Adoption  VI.  1123. 

Place  op  Worship  And  Sacrifice— indivisible  784 

Polity  19 

Pollution— arising  from  death;  duration  of 950(1 

■  as  affecting  adoptive  father  and  son — see  Adop- 

tion III.  950 ;  VII ueo* 

174  a 
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Polyandry 284 

in  Kamaun 289a 

— —  still  subsists  in  Cochin  and  Travancore  284 

and  amongst  many  of  the  aborigines  of  India 419 

such  as  Tothiyars 4>\9h 

'  amongst  the  Nayars ib. 

and  in  Seor^j,  Lahoul,  Spiti   ib. 

fraternal amongst  the  Thiyens ib. 

andKh&sias   289fl 

reduced  to  biandry 284 

its  effects  on  inheritance i^. 

transition  to  the  ordinary  Efystem 285 

connected  with  niyoga 289 

in  Sparta 289a 

Polygamy — is  refeiTed  to  in  the  Vedas 879c 

Possession— its  effect  under  Hindd  Law    6926 

adverse  and  permissive discussed  ...  687a,  693, 

696,  704a 
partial extended  to  the  whole  when  right- 
fully taken 12136 

separate of  part  of  joint  estate 6346,  778 

by  the  mortgagee  is  acquired  by  a  hand   fide 

attornment  of  the  mortgagor 696n 

not  always  given  to  a  cultivator   696 

-  by  Collector  to  protect  revenue  not  adverse  to 

real  owner 704fl 

■  in  common  by  joint  family  675,  697 

by  co-sharer;  its  nature  633 

Roman  and   English  Laws  compai'ed  with  the 

Hindd  Law  .' , 633(i 

by  one  joint  tenant  is by  all 697 

unless  distinctly  exclusive ib. 

exclusive constitutes  separation 633,  697 

See  below. 

'  —  necessary  to  bar  co-parceners  694,  695n, 

696,  697e,  704a 
mere  non- enjoyment  not  equivalent  to  exclusion .  704a 

change  of when  dispensed  with 179n,  1213 

r  generally  essential  to  change  of 

ownership    218,  221,  69hb 

comparison  of  Roman  Law 6956 

not  necessary  to  validate  gift  to  son    686»,  811 

change  of replaced  by  registration G^ 
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Possession — exception  to  change  of being  replaced  685c 

•          may  be  dispensed  with  when  the  deed  is  incon- 
trovertible?  12136 

separate a  sign  of  partition 688a,  692,  695 

once  held  essential  to  partition 841 

' as  to  ownership  of  separate  share  ...  Ilia 

perfecting  title  may  be  acquired  notwithstand- 

ing an  irregularity  in  taking  it 696fi 

»  giving  by  a  single  co- sharer  to  purchaser  protected    633 

exclusive by  a  single  co-sharer  raises  a  pre- 
sumption of  its  being  his  share  in  a  past  par- 
tition  633c,  695 

acquired  pendente  lite  is  subject  to    the    deci- 

sion      686 

■  before  suit  makes  possesor  a  necessary 

party   ib. 

•  is  the  strongest  proof  of  ownership 172 

■  as  a  title  prevails  until  a  better  is  shown  6956 

title  by  arises  concurrently  with  extinc- 
tion of  the  right  to  sue  697 

long  by  a  member  with  consent  of  other 

sharers  gives  him  a  right  to  retain  the  parti- 
cular portion  in  partition   779 

by  several  in  succession  must  be  connected  by 

lawful  derivation  to  give  a  prescriptive  title 

to  the  last  704a 

acquired  permissively  or  by  tenancy  does  not 

become  adverse  by  mere  non-payment  of  rent 

for  12  years  696n 

■  by  the  mortgagee  after  payment  is  not  necessa- 

rily adverse    ib, 

suits  for  ^— ib. 

— —  refused  to  co-sliarers excluded  by  one?  6.J3c 

See  Coparcener ;  Gift ;  Limitation  ;  Notice ;  Partition  ;  Pre- 
sumption ;  Property  ;  Registration ;  Sale. 

Possessory  actions    696 

■  jurisdiction ib. 

Posthumous  Son— obtains  a  share  after  partition  703 

See  Adoption  VII,  1150 ;  Son  792. 
Poverty  Qualification— «ce   Adoption    V.    1075 ;    Daughter 

(ahovo,  p.  1308). 
Prabhu— iSec  Adoption  III.  952c;  IV.  1029;  Caste    621 
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PrajIpati — declares  patrimony  impartible — see  Inheritance  271 ; 

Property  A  j  Patrimony. 
PruIpatya  Marriage 514,  517,  519 

See  Marriage. 
Precbdence — of  begotten  son  over  adopted  son  1186,  1187 

See  Adoption  III.  955m  ;  VII,  1187 ;  Eldership ;  Primogeniture. 
Preceptor — of  a  Br&hmana,  when  inherits 137,  481,  496,  500 

inherits  to  a  Naishthika  Brahm&chAri  144,  500 

Pre-emption — arises  from  former  irapartibility  of  patrimony  ...     731 

right  of  — ^—  may  be  exercised  by  a  widow  taking 

by  inheritance   313ii 

Preference — in  adoption  by  a  widow,  rule  of 1025 

Pregnancy — of  widow  postpones  partition 657 

See  Adoption  III.  945,  1011  ;  Partition. 

Prepared  Food — indivisible 831 

Prescription— under  the  Hind(i  Law 695A,  698n 

comparison  of  Roman  Law  , 698ti 

^ under  the  Bombay  Regulation  V.  of  1827 697 

■  does  not  arise  where  successive  possessions  are 

unlawful 704a 

See  Limitation  ;  Possession  ;  Ownership. 
Present — from  a  friend  is  separate  property 340 

■  to  a  w^oman  ;  succession  to 514 

See  Stridhana. 

Presidency  Town — residence  in does  not  of  itself  subject 

a  Hind<l  to  English  Law  3 

testamentary  law  in See  Will. 

PRESU^^PTI0N — of  union  of  a  HindQ  family    708 

of  joint  estate 688,  708,  720,  724*,  729fl 

this  is  easily  overcome   729a 

— —  in  favour  of  joint  acquisitions  in  united  family  78,  709, 

720,  724* 
circumstances  may  rebut  it    78 

■  in  case  of  separate  acquisitions  asserted  and  de- 

nied   729a 

■  of  separate  acquisition  from   conveyances   in  a 

single  name  and  long  enjoyment  724* 

— of  partition  from  separate  possession 694,  695 

. quiescent  enjoyment  of  part.  681,  697 

•  of  allotment  in  partition  against  him  who  long 

holds  a  part  of  an  estate  exclusively 633r 

of  death  when  arises 67^ 
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Presumption — in  a  benami  transaction 722 

of  acquiescence  of  co-sharers  when  lessee  conti- 

nues to  hold  under  lease  from  a  divided  member    779 
'  of  a  debt  contracted  by  the  manager  of  a  united 

family  being  joint 749 

in  favour  of  widow's  dealings  approved  by  heirs  .  1217 

in  favour  of  adoption 1094s8 

against  the  gift  of  only  or  eldest  son  except  as 

dvy&mushyayana 12096 

S^e  Adoption  IV.,  VI ;  Burden  of  Proof;  Evidence. 
Priest — s  fees  and  duties  of 398,411 

inherit  from  Yajam&na    714 

widow  may  succeed  to  emoluments  by  custom  ...     411 

she  appointing  an  officiator , ib. 

an  intruder  may  be  sued ib. 

S3e  Property,  Sacred. 

PRIMOGEA'ITURE — Origin  of 914 

under  English  Law 60 

in  ancient  HindO  Law 69 

was  a  right  of  headship  rather  than  ownership...     737 

connected  with  impartibility 7350 

instance  of  succession  under  rule  of 70n 

junior  son  by  birth  entitled  to  precedence  over 

elder  son  by  adoption  935(7 

provision  for  younger  brother  where  pre- 
vails      263 

traces  of still  preserved 736a 

contests  as  to in  India  and  Europe ib. 

See   Adoption  II.    955n  ;   Appanage  ;    Brother ;  Custom  ; 
Eldership  ;  Precedence  ;  Raj. 

Principality— ruled  usually  by  a  single  line  of  Chieftains  735 

various  modes  of  succession  to 736 

Pritidatta— is  the  affectionate  gift  of  the  husband    ...  146,  26?,  519 
Sec  Strtdhana. 

Privity — connects  successive  possessions    704a 

Privy— is  indivisible 832 

Probate— granted  to  adopted  son 1233 

• of  a  will  in  the  Mofussil  needless     226,  668/* 

See  Adoption  VIII.  1233  ;  Wills  225,  226. 

Procedure— Hinda   239 

Proceedings— legal   24 

See  Adoption  VIII;  Limitation  ;  Suit. 
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Procreation — by  deputy  was  commou  in  ancient  times  882n 

on  a  Sildra  a  ground  of  expulsion 424A 

Prodigal— «ee  Expenditure  786n;  Father;  Interdiction. 

Prodigal  Expenditure — deduction  for 786 

See  Coparcener ;  Partition. 

Prodigality  of  Father — a  cause  of  rescission  by  son 1&4^ 

See  Prodigal ;  Burden  of  Proof. 

Profits— ffee  Rents  and  Profits;  Partition 693,  694 

Prohibition— we  Adoption  III 968,  969 

Prohibitive  Will — prevails  over  active  in  a  combination  608 

Profligacy — ^aee  Alienation  ;  Debts;  Interdiction;  Partition; 
Prodigal. 

Promise— s  are  sacred  189,  256,  295,  747ii 

s  now  create  only  a  moral  not  legal  obligation...  195,  206 

property  promised  morally  inalienable     206 

gratuitous s  generally  void 193 

made  by  the  father  binding  on  the  sons    161,  747ii 

— — '-  to  wife  if  reasonable  binds  sons 208 

fulfilment  of postponed  to  maintenance  of 

family 1242 

See  Adoption  III.  952;  Father;  Son.. 
Property — 

A.    Its  Characteristics  under  HiNDt  Law. 

nature  of under  Hindd  Law 173 

power  of  sale  not  a  necessary  incident  of * 

local  sacrifices  held  a  consecration  for  the  benefit 
of  the  first  occupants 197 

allodial  rather  than  feudal 173 

takes  its  chai*acteri sties  from  the  family  law 237 

they  are  not  qualities  inherent  in  the  land,  &c.  ...      ib. 

referred  to  religions  connexion  by  the  ancient  law      55 

connected  with  family  sacra ;.  66n,  587,  752a,  1082 

rights  of  under  the  Brdh  magical  system 

connected  with  spiritual  union  636 

possession  of  —  essential  to  an  effective  sacri- 
fice         62 

partition  attending  dispersion  of  sacra    7*Sld 

— —  as  viewed  by  Hind  A  Law  is  in  itself  capable  of 

alienation  (Smr.  Chand.) 1/0^ 

sale  of  land  once  disallowed 197,  732 

*  See  Bo.  Gov.  Sel.  No.  114,  p.  6,  para.  12. 
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Property— religious  gifts  approved 197,  198 

irresumable 138a,  174,  202 

these  the  source  of  the  right  of  alienation  ...  192,  731rf 
comparison  of  history  of  the  religious  gifts  under 

English  Law 192c 

under  various  other  laws    733n 

See  Dedication ;  Endowment ;  Gift ;  Grant ;  Idol ; 

Sacra, 
ownership  regarded  as  indestructible  without  the 

owner's  will  732 

See  Ownership. 

■  conceived  as  not  transferrible  without  consent.  649, 

1161 

how  far  volition  passes depends  on  personal 

law  7 

partition  originally  a  mere  distribution  for  use...     731 

■  may  be  freed  from  special   custom  by   mutual 

consent  741 

intention  to  free  from  custom   must  be 

expressed ib. 

Limitations  of 170ss 

by  owner  restricted 178 

must  be  in  favour  of  an  existing  person 

182,  185, 1110,  1333 

■  cannot  generally  be  made  inalienable  188 

limitation  of  female  ownership...  176A,  308s8,  452,  733n 

limited  rights  of  widows 97,  98,  314, 1113 

of  wives 91,  777 

comparison  of  other  systems 176b 

See  Daughter ;  Female ;  Stridhana  ;  Succession, 
ownership  and  succession  of  tribes  and  village 

communities   138a,  172e,  7S2n 

succession  of  Br^hmana  community  138 

a  stranger  cannot  be  introduced  as  a  co- sharer 

without  assent  of  co-members 733n 

Mirasi  rights  176,  733/* 

Bh&gd4ri  and  Narvad&ri  estates*    175 

private  property  generally  subordinated  to  the 

will  of  the  sovereign l7Sb,  185 

♦  See  Bom.  Gov.  Rec.  No.  114.  At  p.  5  is  an  instance  of  the  vil- 
lage changing  the  seat  of  cultivation  triennially,  which  illustrates 
Tac.  Germ,  26.    See  too  5th  Rep.  723; 
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Property — religious  gift  usually  inalienable   197 

limited  to  a  corporation  or  family 200,  202 

limitations  unrecognized  by  the  law  are  refused 

effect  by  the  Courts  * 181 

See  Dedication ;  Endowment ;  Custom ;  Grant ;  Inam ;  J&gir. 

B.  Sources  op  Property. 

right  to acquired  by  occupancy   379 

inherit£Uice  and  partition  how  sources  of 60,  67, 

COO 
See  Endowment ;  Gift ;  Grant;  Inam  ;  Inheritance; 

Limitation  ;  Occupation  ;  Ownership  ;  Partition  ; 

Possession ;  Prescription ;  Reversioner. 

C.  Jural  Relations  connkcted  with  Pkoperty  generally. 

I.     Resting  on  Volition  of  Owner. 
a.  Transfer  and  Creation  of  Rights  by  act  tnt^'  vivos. 

generally  alienable    1706 

illegal  restriction  on  a  coparcener's  dealing  with 

his  share  disallowed 718 

personal =  self-acquired   1242 

the  right  to  give  it  away 648a,  772,  1242 

self-acquired  and  separate  may  be  given  or  be- 

queathed  ^ 139,  182,477.772 

or  otherwise  disposed  of  by  the  owner 193 

interests  unknown  to  the  law  cannot  be  created.,  ib. 
See  Abeyance  ;  Alienation  ;  Coparcener  ;    Gift ; 

Mortgage  ;  Partition ;   Perpetuity;   Purchase; 

Sale;  Trust. 

/3.     Disposal  by  Will 

See  Bequest ;  Dedication ;  Devise ;  Endowment ; 

Gift ;  Testamentary  Power ;  Trust ;  Will. 
II.     Descent  and  Disposal  governed  by  Law. 
a.  Undei' the  Law  of  Inheritance. 

is  inherited  for  religious  benefits  587,  716e 

■  taken  as  a  "  universitas"    162 

ancestral descends  in  direct  male  line  with 

its  accretions 709 


*  Kumar   Tarakeswar  Roy  v.  Kumar  Soshi  Shikhareewar,  L.  R. 
10  I.  A.  51. 
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Pkoperty — descent  of   ancestral obstructed   and    unob- 
structed        63 

See  Bandhu ;  Daughter ;  D&ya ;.  Descent ;  Devolu- 
tion ;      Father  ;    Female ;     Got  raja    Sapinda ; 
Grandson ;  Inheritance ;  Mother ;  Perpetuity  ; 
Sapinda;  Son  ;  Stridhana;  Succession  ;  Widow, 
^.     Under  the  Law  of  Partition. 
why  land  and  dwelling  house  were  considered 

indivisible 731,732,785 

endeavours  to  preserve  ■  in  the  laws 

of  the  various  countries 733 

self-acquired  when  mixed    with    ancestral 

becomes  ancestral  — 710 

a  grant  of  land  in  charity,  if  not  for  particular 

purpose,  is  divisible 817 

I  ancestral partible  at  will  of  father   667 

distribution  of  ancestral  —  once  allowed  merely 

for  use 731i 

consequences  of  this ib. 

See   Brother ;  Coparcener  ;  Debt ;  Distribution  ; 
Eldership ;  Family  ;  Father  ;  Mother ;  Nephew ; 
Obligation  ;     Presumption  ;     Primogeniture ; 
Sister;  Son  ;  Stridhana;  Widow;  Wife. 
y.     Under  the  Law  of  Adoption. 
See  Adoption  VII,  Vlil.  ;  Son;  Widow. 

III.     Liabilities  annexed  to  Property  or  attending 
interests  the^'cin. 

burdens  on 160,245,  746 

■  not  hypothecated  for  father's  debts 77 

yet  is  assets  for  payment  of  debts  in  the  hands 

of  the  heir  169,193,194,  716 

zamind^rt  descended  from  father  is  liable  to  pay 

his  debts .*. 81 

I                 even    self-acquired,   not    alienable  so  as    to  de- 
prive family  of  maintenance 6^18,  1242 

attachment  of  impartible for  debts  discussed     161 

■     of  family  estate 649 

provision  for  concubine  a  charge  on 164 

See  Appanage;    Charge;   Creditor;    Daughter; 
Debt ;     Disqualification ;     Family  ;     Father  ; 
Female;  Maintenance;  Manager;    Mortgage; 
Purchaser;  Reverfiioner  96a;  Sister;  Widow;  Wife. 
3.76  H 
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Pbopektt— D.  Classes  op  Propsrtt. 

I.    According  to  Natmral  Oharacter, 
a.  Lnmoveable  Property, 

what  is  immoveable  tinder  HiudA  LawP 

qaestion  discussed  772d 

immoveable in  legislation 77Sbs 

immoveable includes  a  bakk ib. 

and  arrears  7 iJ. 

'■  may  include  property  purchased 
with    capital   or  profits   of 

ancestral  moveable 7096 

immoveable  — -  does  not  include  an  annuity  from 

Government  land  revenue  773 

but  one  to  a  temple  out  of  extra  assessments  held 

a  charge  on ift. 

' — ' regarded  as  inalienable  except  with 

assent  of  family  P    §48 

not  disposable  by  owner  P 772,  813 

power  of  disposition  supported  by  a  Sastri 814 

and  allowed  by  the  High  Court  of  Bombay 772 

naturally  indivisible how  disposed  of  ...829—832 

immoveable not  to  be  aliened  so  as  to  reduce 

family  to  indigence    604,  758c,  1242 

a  compound  is  divisible  under   ordinary 

circumstances    832 

restrictions  on  widow's  disposal  of—- „....   777 

See  Alienation ;  Stridhana ;  Widow;  below  fi. 
a,  a.    Moveable  Property, 

•"■"—""* >iot    identical   with    "personal   property" 

under  English  Law 773 

""""~"^  ; disposable  by  owner 812,  813 

widow's  power  to  dispose  of  — — 777 

See  Personat  Property ;  Stridhana ;  Widow. 
^.  Incorporeal  Property. 

Nibandha  declared  immoveable , 174cl 

""■"—"""""  includes  a  religious  fund  785» 

See  Hakk  772;  Nibandha  174d,  773;  Pension'; 
Saranj&m. 
y.  Indivisible  or  Impartible  Property;  see  below  D.  II. 

indivisible described  ^ 

legally ^ described  7^ 

>  kinds  enumerated 730,  784,  831 
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Property— legally  indivisible,  so  to  be  disposed  of  in  partition 
as  to  secure  maximum  of  advantage  to 

all  coparceners 784 

»— ^^i-*— <—  may  be  sold  and  proceeds  distributed  or 

equitably  adjusted  by  agreement  734,  785,  831 

impartibility  not  a  reason  for  exoneration  from 

debts  1^3 

D.  11.    According  io  purposes  se^-ved. 
a.    Sacred  Property, 

sa^jred 138a,  185, 197,  202,  654 

—  dedicated  to  an  idol 160 

confined  to  priestly  family...     411 


gacred  inalienable   under    most    religious 

systems  ^^66 

comparison  of  Roman  Law  »^. 

subject  to  special  limitatiocs  as  to  inherit- 
ance, partition,  and  alienation    817 

temple  allowances  are  hereditary  and  divisible, 

(subject  to  special  customs)  in  some  cases 742 

trust  property  partible  subject  to  trust  ib, 

a  widow  may  enjoy appointing  a  sub- 
stitute      411 

intruder  subject  to  a  suit  ib» 

under  the  Roman  Law    817a 

iSfce  Alienation ;  Ascetic;   Custom;  Dedication; 
Division ;  Endowment ;  Gift ;  Gos&vi  ;  Grant ; 
Idol ;  Krishn&rpana;  Mahant ;  Perpetuity ;  Sro- 
triyam ;  Temple ;  Trust ;  Vfitti. 
/3.     Charities  and  Public  Dedications. 

DEDICATED — is  a  trust 160 

generally  inalienable   ib. 


See  Charity ;  Dharma ;  Grant ;  Trust ;  Will. 
y.    Political  Tenures. 
—  IMPABTIBLE — on  account  of  political  condition    ...     736 

■  maybe  joint 740 

—  includes  a  pension  commuted  for  a 

resumed  saranj&m 660 

■  may  form  part  of  family  estate 740 

■  —  and  be  taken  into  account  in  partition     ib. 

— — — —  not  necessarily  inalienable 74 let 

seniority  by  birth  gives  superiority  of 
title  to 78,  79 
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PaoPiRTY,  THTARTiBLE— is   inherited  by    tBe    nearest    male 

members  in  preference  to  daughters    740 
claim  to  a  r&j  as  being refuted  by  en- 
joyment opposed  to  impartibility 741(1 

theTarwad's in  Malabar 65W 

See  Grant ;  J&gir ;  R&j  ;  Baranjftm  ;  Zamindftr. 

^  Official  Tenures. 

vatan  is  divisible 844, 84& 

a  vatan impartible,  held  not  to  have  become 

partible  by  cessation  of  official  functions 742 

See  Hereditary  Office  ;  Joshi ;  Yatan. 
D»  III.     Accoi'ding  to  Relatione  of  the  Persons  interesiedt 
a.  As  Members  of  a  Family. 
a.   In  eqtial  Relations. 
1.  1.  Aivcestral  Joint  Property. 

Ancestral— described 709.  711,  718,  720,  725 

joint regarded  by  HinddLaw  as  an  attribute 

of  common  origin  .% 69S 

implies  concurrence  of  rights  over  the 

aggregate  ih. 

■  depends  on  indivision  of  family 699 

comparison  of  Roman  and  French  Laws 697^ 

a  joint  trade  is  joint 340 

■  acquired  by  use  of  patrimony  is  joint  — ■ —    ...  709,  720 

• purchased  oat  of  the  income  of  ancestral  is 

itself  ancestral  725 

immoveable acquired  by  means  of  ancestral 

nw>veable ranks  as  ancestral  immoveable 

- — 709*,  723,  724 

'                 acquired  through  instruction  at  the  family  ex- 
pense is  joint 341 

-  self -acquired   does  not  rank  as  joint  where  ac- 
quirer received  only  sustenance  and  elementary 

education  from  family 729 

'  acquired  while  acquirer  was  drawing  an  income 

from  family  is  joint 727 

Joint  —  causes  absorption  of  interest  on  death 

without  male  issue  59& 

the  whole  property  of  each  member  presumed 

to  be  joint 708,  720,  7246,  729hi 

See  Family ;  Presumption. 
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Propbrtt,  awcestral— gift  to  united  brethren  without  discri- 
mination is  joint 1 653&,  709 

■  becomes  ancestral  as  soon  as  it  devoWes  undis- 

posed of  on  descendants 716 

ancestral co-extensiye  with  objects  of  unob- 
structed inheritance 711 

father  and  son  hare  equal  ownership  in  ancestral 

' 363,  390,  585,  713,  723,  796,  79S 

whether  ancestral is  alienable  by  father  for 

purpose.not  illegal  or  immoral   618,  619 

joint  inalienable  by  co- sharer  under  the 

MitaksbarA 1242 

gift  of  immoveable  ancestral allowed  by  Mi- 

t&kshar&  to  a  separated  parcener 478 

may  be  joint  though  impartible 740 

indi vision  excludes  several  ownership  according 
to  D&ya  BhSga  766 

conditions  under  which  partition  may  be  claimed    657 

■  ancestral,  partible  at  will  of  son    united    with 

father,  head  of  a  family  ib. 

■  after  partition  retains  its  character  between  the 

parcener  and  his  sons    716,  717 

comparison  of  English  Law 717e 

share  taken  on  partition  is  ancestral to  the 

branch  taking  it 717 

undivided  not  answerable  for  separate  debts      79 

■     ■  includes  property  mortgaged  but 

not  recovered   684 

^-— — — —  recovered  by  one  of  several  sons  69, 

797 

immoveable mortgaged  by  the  father  and 

sold  in  execution  subject  to   son's  claim  for 

partition  694n;  comp 618,  622i  642 

effect  of  a  single  parcener's  sale 688a 

father  has  no  exclusive  right  in devolv- 
ing on  him  by  brother's  death  P    710 

See  Coparcener ;  Eldership;  Partition ;  Possession ; 
Residence  702 ;  Sale ;  Savings  158 ;  Widow  315. 

a,  1.  2.     Separate  and  Self-acquired  Property. 

Separate  and  Self- acquired— defined  340,  341,  721, 

724,  728 
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Propirtt,  separate  and  8ELP-ACQUIBBI) — is  of  two  sorts  721 

as  between  &tber  and  son ib. 

as  between  coparceners 724 

— — —  independently  acquired  ranks  as  separate  estate.  78, 

725* 

undivided  members  maybave 716^ 

separate  —  inclades :  property  inberited  from 
females,  brotbers,  collaterals,  or  great-great- 

grandfatber 710.  711,  723 

nature  of  property  tbus  taken  discussed 711s8 

inberited  in  any  rigbt  otber  tban  lineal  inberit- 

anoe  tbrougb  males  is  self-acquired P...715,  722 

separate  —  includes :  property  sold,  wbicb  a 
coparcener  repurcbases  out  of 
bis  own  means  719 

■  ■  ■  ■  savings  and    accumulations  by 

junior  members  out  of  tbeir 
allotments  in  a  zamind&r!  158,  74S 
'  gains  of  science  witbout  aid  of 

patrimony  724 

■  a     reward    for    extraordinary 

acbievement  725d 

— -^— --———— ——  gains  of  valour  witbout  aid  of 

patrimony  724 

■  ■  gains  of  cbance ib. 

■  nuptial  gifts 851 

'  present  from  friends    ib. 

■  grant  of  village 721 

■  bequests 227,  228 

■  property  recovered  from  stran- 

ger   bolding    adversely    to 

family  of  acquirer 719 

■  ancestral  property  recovered  by 

fatber  718,  722 

tbe  recovery  being  tbrougb  bis 

own  ability 718,  728 

motber's  estate  is  not P 711ii,  714 

zamind4rt  inberited  tbrougb  motber  not ...     714 

■  received  from  father-in-law  or  maternal  grand- 
father is (in  Dera  Gazi  Khan)...  7l2b,  724b 

■  ■  of  half-caste  received  from  bis  European  ^Either  is 

self-acquired  • 227 
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pROPBRTT— property  renonnced  in  favour  of  younger   sons  is 

their  separate 717c 

source  of  fund  employed  determines  if  property 

is  separate  or  otherwise 728 

property  divided  is  treated  as  separate of 

the  member  as  against  separated  members    ...     717 
the  acquirer  has  absolute  power  of  disposal  over 

separate 477 

presumption  that is  self-acquired  from  long 

enjoyment  and  separate  dealings 7246 

unequal  distribution  of  separate is  admissible, 

though  opposed  to  commentaries  208ss,  648,  772, 812 

separate may  be  given  or  willed  to  wife  to 

the  exclusion  of  sous  P  806,835 

contrary  opinion  of  the  HindA  authorities  807ss,  834, 

1107 

especially  as  to  immoveables 648a,  810,  814a 

See  above  D.  I.  a. 

he  may  give  her  even,  ancestral  separate to  a 

moderate  extent    207 

when  son,  grandson,  or  great-grandson  can  de- 
mand share  in  separate 658,  795,  796,  803 

■  acquired  by  different  parceners  how  to  be  distri- 
buted    7255,  734 

presumptions  which  arise  in  such  cases,  eee  Bur- 
den of  Proof;  Presumption. 
See  Adoption  VII ;  Alienation ;  Coparcener ;  Dis- 
tribution ;    Father ;    Mother ;    Testamentary 

Power 103ss,  667 

1.  3.  Recovered  Property, 

meaning  of  "recovered"  720,797 

nature  of — •    719 

recovered  by  father  when  ranks  as  self-acquired 

718,  722 

and  when  as  ancestral 722 

ancestral recovered  without  the  aid  of  the 

patrimony  becomes  separate 720,  7256 

ancestral recovered  by  another  coparcener 

with  the  aid  of  patrimony  is  ancestral  „.    718 

subject  to  deduction  of  one-fourth  for  the  ac- 
quirer      ib, 

'  .^__  looked  on  jealously  by  custom  though 

approved  by  the  SAstras   764 
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Propebtt— a.  2.  In  Subordinate  BelaUons, 

gift  of  ancestral  immoveable restricted  by 

Sftstri  in  case  of  a  married  man    477 

and  his  testamentary  power 1158c 

nuptial  gifts  are  separate 340,  724,  851 

property  acquired  by  a  woman  usually  her  hus- 
band's        91 

See  Adoption  VII. ;   Concubine ;  Daughter ;  Fe- 
male;   Illegitimate  Son;    Marriage;    Sister; 
Widow;  Wife. 
/3.  As  members  of  CommunHies  and  Corporations, 

-  transferred  by  a  mahant  by  breach  of  trust  can 

be  recovered 188/ 

See  Bb&gd&ri  431,  745  ;  Endowment ;  Matha. 

y.  As  members  of  Castes  and  Classes. 
See  Br&hmanas ;  Mah&rs. 

d.  Co-Ownership ,'  Co-Possession ;  Co-Besponsibiliij/. 
'  See  Coparcener ;  Family ;  Manager ;  Ownership ; 
Representation  ;  Possession ;  Suit. 

Ancestral — see  above  D.  III.  and  the  references. 

. Divisible— 566  Property  A  ;  C.  II.  0;  D.  I.  y; 

D.  II.  a ;  D.  III.  a.  I.  2,  and  the  references. 
■  Immoveable — see  Property  D.  I.  a.  1. 1, 1.  2 ;  Alienation* 

■  ■  Impartible  or  Indivisible; — see  Property  D.  I.  y ; 
C.  II.  /3 ;  D.  II.  y ;  D.  III.  y,  and  the  references. 
— ^—  Inalienable — see  Property  A.  D.  II.  a,  and  the  references. 

Religious  or  Sacred.— we  Property  D.  I.  /3 ;  II  a, 

and  the  references. 
■  Self-acquired  or  Separate — see  Property  D.  III.  a, 
1.2;  Alienation ;  Debt ;  Inheritance ;  Partition ; 
Presumption. 
Prostitution — property  acquired  by  — —  belongs  to  the  hus- 
band     516 

PuBERTT~«ee  Adoption  II.  930g ;  III.  998;  Age. 

PuJARi  =  worshipper    555 

Public  Policy 188,  189 

PuNARBHt 386,652,882 

son  of  a regarded  as  illegitimate  388 

legitimized  by  Act  XV.  of  1856 387 

See  PAt ;  Remarriage  387,  388. 

Pupil — when  inherits    137 
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PuPiL—when  inherits  to  a  Sannyast 144^  499 

See  Disciple ;  Guru ;  Student. 
PoRCHASE— by  a  coparcener  is  presumed  to  be  on  the  joint  ac- 
count           f^Qg 

*—  of  son  disallowed  394 

—  of  children  by  dancing  women  once  common 933a 

' •  by  Gos&vts  of  disciples 933 

See  Adoption  II. 

of  wife  disapproved,  J!ce  Wife  273  376 

Purchaser— for  value  favoured , 192 

of  family  property;  his  responsibilities 622,  635 

' from  father  or  manager  bound  to  inquiry  641 

■ in  good  faith  from  a  widow  exonerated    101 

with  notice  of  widow's  claim 30 

without ^ 

of  an  undivided  interest,    becomes  a  tenant  in 

common  with  other  co- sharers  ...  606,  631,  632,  707 
' not   entitled   to   any   particular   portion   of  the 

estate   606.631,705 

— has  to  work  out  his  right  by  partition  606.  631,  705, 

-   706,  707,  785 

must  join  all  the  members  as  defendants 706 

on  partition  may  be  allowed  the  particular  por- 

tion so  far  as  justice  allows 705 

•  cannot  be  put  into  possession Q^4,^  707 

but  in  possession  allowed  a  joint  possession  with 
other  co-sharers 633,  664,  707 

will  not  be  ousted 533 

not  affected  by  subsequent  partition  to  which  he 

was  not  a  party ^32 

under  decree  against  a  co  parcener  must  sue  for 

partition ^37 

contrary  rule  as  to  a  father  in  Madras ib 

P^'^^  ^A'^^ !     565 

See  Gos&vis. 

POROHITA ^QQ 

^^«^"™ !.».r.'.!r*200,243n 

Put — escaped  by  a  single  adoption 1143 

Pt'TRA— in  the  Smritis   does   not  strictly  include  an  adopted 

«o'^ S96?i 

See  Son. 

PrTRESHTi— /?pf  Adnpti(vu  VI 1082,1124,  1126 

17(J  H 
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PijtrieI-Putra    ^ 445,  8W,  89S 

two  senees  of 888<l 

— ^— —  not  enumerated  by  Mann  8d4&,  1067& 

but  named  separately 16. 

*  was  ranked  above  Kshetraja 753c 

placed  on  the  same  footing  as  aarasa  10676 

sister's  daughter  or  son  cannot  be 1058 

the  daughter  herself  might  be  called  ^—  and 

perform  obsequies 1067i 

^— ^—  not  recognized  at  the  present  day 8W 

Set  Adoption  II.  877;  IV.  1027 ;  Appointment  890. 

PutRIKl-SUTA    84,  87 

Quasi- Adoption — »ee  Adoption 1068 

QuASi-ooTRASHip— amongst  the  lower  castes  929e 

Qun-RBNT   697 

RlJ— nmy  exist  for  purposes  of  property  without  special  poli- 
tical status  739 

inheritance  to  such  a resembles  that  to  a  princi- 
pality     ih. 

succession  to 70,157,  788 

^ compared  with  European  system  ••.  735« 

illegitimate  son  excluded  from  152 

regranted  before  adoption  to  widow 1152 

See   Custom  ;    Descent ;   Devolution  ;  Eldership  ;  Princi- 
pality ;  Property  II. 

RUlH—ace  Adoption  VI 1122 

Rajput  Casts  « 384^458 

RiKSHASA  Markiaoe  617,519 

See  Marriage. 

BimInanda    ....„ ,..« ., 572 

Ramavat  Castb *.„ 574 

RanoIri  Caste  359 

Ratification — no of  that  which  is  not  done  on  account  of 

the  principal 368,  1175 

■  requires  knowledge  1229 

—  of  a  lease  made  by  widow  102^,368 

— ^  by  conduct  of  son  of  payment  of  mortgage  to  his 

mother    612 

•  incases  of  adoption 1099 

See  Acquiescence ;  Adoption  VI.  1105;  VII.  1175 ;  Estoppel ; 
Relation  1219/;  Widow. 
Rationalist— ranks  as  an  Atheist  „ 869 
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RIvalnItha    ^276 

Re-afpearancb — See  Absence ;  Absentee. 

Reason  op  Law— when  consulted 674,  676,  691,  725,  767,  846 

See  Interpretation. 
RcAsoNABLB  Inquirt — See  Purchaser  ;  M&nager  ;  Minor ;  Creditor. 

Records — see  Authentication 1101 

Registration — cases  of referred  to  6965 

case  of  gift  discussed  6866 

effect  of 189,190,  191 

■         as  notice 190 

omission  to  register ib. 

— —  replacing  possession  for  transfer  of  ownership  ...     685 
partition  deed  for  Rs.  IGO  and  more  to  be  regis- 
tered      680/ 

but  partition  otherwise  proveable •      ib. 

See  Adoption  VI.  1138 ;  VIII.  1220. 
RBQULAtiONS — see  separate  List,  p.  Izzvii. 
Relation — (term  of  English  Law] — cannot  validate  an  act  yoid 

for  want  of  power  964,  1219 

the  invalidity  of  an  adoption  is  not  cured  by  a 
supervening  state  of  things  in  which  it  would 

have  been  valid lOlid 

Relations — see  Kinsmen. 

Relationship— full  blood counterbalances  reunion    23/ 

remote 242 

■  not  recognized  in  ancient  times 242a 

analogies  of  European  Law 243ii 

"  of  the  adopted  son  dependent  on  the  Saqiskftras.  938, 

1203 
See  Adoption  IV. 

Relatives— provision  for at  the  time  of  partition 747,  1202 

blood ofwife—Mff  Adoption  IV 1083 

See  Inheritance ;  Kinsmen ;  Maintenance ;  Partition. 

Religion — as  determining  personal  law 4 

Belioious  Ceremonies — tee  Ceremonies. 

Religious  Communitt ^ 661, 564 

See  Custom  ;  Property, 
Religious  Endowment— «ed  Endowment. 

Religious  Services  564 

Relinquishment— of  a  share,  recognized    827,  838 

induced  by  fraud  is  not  binding   SH9 

'  by  son— w#  Son 340,792 
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Kelinquisument— by  widow— see  Widow ^' 

See  Adoption  VII.  938;  1173. 

179 
Remain  DER—ouly  to  a  person  m  existence  

estate  by  way  of  ..  ''^^^ 

• —  not  to  be  governed  by  Englibh  Law '.  ^^'* 

Remarriage- of  widows  in  higher  castes  void  by  Hinda  Law.    413 

of  widows  disallowed  by  Hinda  Law  except  under 

caste  custom 386ss,  417.  425,  447 

. valid  amongst  Madras ^^'^ 

divests  widow's  estate ^*^ 

in  some  castes  on by  widow,  payment  must  be 

made  to  the  family  and  sometimes  to  the  caste.  418a 

in  some  castes  widow  on has  to  give  up  all 

her  first  husband's  property  except  pritidatta...     417 

does  not  prevent  inheritance  from  son  by  first 

husband  ^^^ 

ofiFspringof  awomanby formerly  considered 

illegitimate ^' 

son  by- •  now  legitimate    ^^'^ 

legalized  by  Act  XV.  of  1856... 360, 387, 389, 413. 425, 

447,  453 
a  woman  remarried  without  divorce  deemed  a 

concubine  ^^^ 

such a  penal  oflence   **• 

iS'ee  Adoption  III.  999 ;  Pat  Marriage;  Widow. 

Rents  and  Profits— receipt  of separately  not  con- 

elusive  of  partition ^Q*^*  '^^ 

division  of is  a  recognized  mode  of  par- 
tition   694,786,829,849 

ofaVatandari  village J86 

Renunciation— by  an  elder  brother  gives  estate  to  a  younger  457, 717c 

of  adoption  not  allowed  •—  1^^ 

of  marriage  on  payment  of  a  fine 423 

disallowed 424 

See  Adoption  VII. ;  Relinquishment. 

Repartition — when may  be  claimed  703,839 

not  generally  claimable 834,837 

exceptions  ^3- 

variation  in  value  does  not  give  a  right  to  claim 

837 

See  Partition. 
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Rb  PRESENTATION  (=  Declaration) — inducing  change  of  position 

must  be  made  good    189,1230 

(for  inheritance)  by  descendants  65 

sons  and  grandsons  take  by 72 

female •  not  generally  recognized 470 

rule  as  to not  affected  by  residence  abroad.       73 

extent  of 344,  652,  672 

law  of extends  to  remote  relations  74 

failure  of  three  intermediate  links  bars  the  right 

of 73,344 

'       can  be  claimed  up  to  seventh  degree    73 

■  said  not  to  extend  to  collaterals 458,  459 

grandsons   take  by when  mother  dies  be- 
tween death  of  grandfather  and  actual  partition    111 

nature  of  this  succession  discussed 711n 

limits  of by  descendants    654 

— —  not  recognized  in  heirship  to  a   deceased  bro- 
ther      Ill 

offamily  by  father 707,708 

See  Father. 

■  exceptiou  under  circumstances  in  favour  of  in- 

fant sons 708a 

of  family  by  father  as  defendant  617e 

'  of  father  by  adopted  son  in  partition   935c 

See  Adoption  VII ;  Family ;  Manager ;  Possession. 

■  of  joint  family  in  suits 615 

See  Suit  1179. 

representative  character  ascribed  to    father  or 

coparcener  sued 611,  620ss,  629,  636 

in  other  cases  denied 626bs 

See  Suit. 

Repudiation— «ee  Wife 593A 

Repugnant  Provisions — void 671,718,  721 

Reserve— we  Adoption  VI.  1107,1109,  1114;  VII 1157 

Res  SACBiE 185 

See  Sacra ;  Property,  Sacred. 
Res  Judicata — binds  the  same  parties,  though  a  different  portion 
of  the  property  was  the  object  of  the  former 

suit 1234 

■  binds  when  the  decision  bore  on  the  same  jural 

relation 1235a 
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Bk8  Judicata — inetanc©  of maintained,  though  erro- 

ueous  722b 

See  Adoption  VIIL  1234. 

Residence — as  affecting  the  law  to  which  subject 3 

abroad  does  not  affect  representation  73 

daughter  entitled  to 68 

of  the  widow  should  be  in  the  family  dwelling  68,  79. 

262,255,734.826,  853 
■ enforced  by  caste  laws  as  a  condi- 
tion of  maintenance 257a 

— ^— in  husband's  family  a  duty  not  now 

enforced 256,  260 

widow  cannot  be  depriTed  of  her  right  by  a  sale  79, 

252, 345.  734 

comparison  of  custom  of  London ^ 7345 

widow's  occupation  is  notice  of  the  right 8265 

purchaser  with  notice  of  widow's  right  to bound  252 

separate  —  when  allowed  257 

See  Adoption  VI.  1123 ;  YII.  1164,  1180 ;  Maintenance;  Widow. 

Besidue,  Undivided — succession  to how  regulated  •••    702 

Bbstgnation — <ee  Eelinquishment ;  Renunciation. 

Responses — importance  of of  law  officers 3 

See  Adoption  I.  866  ;  V.  1073. 

Restriction— we  Transfer 7215 

BssuMPTiON — of  grants  by  native  rulors  398 

— — —  of  land  by  Government  gives  right  to  a  parce- 
ner, deprived  of  it,  to  claim  contribution  from 

others 840 

Betrospectivb  efpe6t  of  Adoption  ...  368,  982,  99dss,  1149ss,  1175 
Reunion — with  whom  possible 140,  656 

how  effected  , 140 

effect  of ib. 

original  status  restored 143 

according  to  the  Ytramitrodaya    144 

See  Family  6565. 

Reunitbd  Coparcener — succession  to  — 140 

B  when  succeed    141 

sons  take  their  father's  estate 140, 141 

in  preference  to  sons  still  separata  ib. 

See  Inheritance ;  Reunion  140. 
EiUNiTED  Famili— w  Family,  Reunited. 
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RtVEllStoNBR  (=  expectant  heir)— baa  no  vested  interest  during 

widow*8life 89,  94<l 

cannot  generally  obtain  a  declaration  of  bis  title 

during  widow's  life 96^  891 

but  may  in  case  of  an  attempted  alienation.** 
— —  may  protect  the  estate  against  improper  aliena* 

tion  or  waste , 97 

— — —  cannot  question  alienation  in  which  he  concur- 
red    778„ 

what can  sue  the  widow 97 

■  when  bound  by  a  decree  against  the  widow   96a 

interest  of  —  is  not  liable  to  attachment  and 

sale   98,  190c,  314 

Bevocation— »tfc  Adoption  YI.  1086 ;  Gift, 

BiOHTS — beyond  the  pale  of  religious  connexion  not  recognized 

by  ancient  laws 55^ 

creation  of only  in  favour  of  a  person   in  ex- 
istence         185 

— —  of  widows  restricted  in  Bengal 1078 

• of  maintenance  cannot  be  assigned  by  a  widow  192,  253, 

259,  262,  302 

proprietary acquired  by  occupancy 379 

restoration  of  conjugal when  refused 91c 

See  Birth  ;  Inheritance  ;  Property;  Wife. 
B1TB8  AND  Ceremonies  o?  Adoption— aee  Adoption  VI.  passim, 
BiVAL  Wipe— »M  Wife. 

Roads— common  —  when  indivisible 730 

may  be  used  by  all  coparceners 784 

BoMAN  Law— compared  with  Hindd  Law...l86*,  194rf,  214,  218, 
242o,277*,  282«,  284(i,  297e,  319fl,  441,463*,  575a, 
585a,  610c,  629c,  630/i,  649<?,  698w,  703a,  724*, 
817a,  893a,  905d,  916a,  925c,  928a,  929d,   930^, 

931a,  932c,  933a,  936a,  1080/.  n55c 

Botation — proceeds  of  hereditary  oflSce  to  be  enjoyed  by 784, 817 

an  in&m  village,  indivisible,  may  be  enjoyed  by 

829 

property  dedicated  to  family  idol  to  be  enjoyed 

by 830 

places  of  worship  and  sacrifices  are  indivisible 
and  to  be  enjoyed  by  — 784,  817 

•  See  lari  Dutt  Koer  v.  Musst,  HansbtUH  Koerain,  L.  B.  10  I.  A. 
150. 
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ROTURIERS   79b 

Sacerdotal  Privileges    6546 

Sacra    69,  165a 

prirata  165fl,  1866 

—  follow  the  inheritance 907 

connexion  of with  inheritance 666,  752a,  1082 

rights  of  property  connected  with  1082,  1085,  1101, 

1104,1118,1146,1197,1204 

—  devolve  on  the  person  who  takes  the  estate 939 

perpetuation  of  the 984,  988,  989 

Sodras  have  no in  the  higher  sense    1036 

change  of in  adoption 1020,  1147 

non-performance  of does  not  deprive  the  heir  of 

his  estate 907 

See  Adoption  III.  983,  984,  988,  989 ;  IV.  1036  ;  VH.  1147, 1189 
Sacraments — treated  of. 19,  24 

to  be  performed  in  adoptive  father's  family    1060 

See  Adoption  ;  Marriage  1064 ;  Property,  Sacred ;  Samskaras. 

Sacred  Writings — see  Interpretation. 

Sacrifice — performance  of taught *32 

motive  for 874,900 

expensive s  may  be  performed  by  one  mem- 
ber only  with  the  assent  of  others  603 

See  Assent. 

separate  performance  of a  sign  of  partition 

689,  7SU 

8  forbidden  to  the  Sftdras 920 

except  vicarious i6. 

former  prevalence  cf  animal  — 87 ob,  9CK)f 

6rauta 914fl 

Roman  domestic s 689c 

See  Adoption  II.  923)^ ;  IV,  1060 ;  VII.  pasdm. 

Sadrisam  =  likeness,  suitableness 1058 

See  Adoption  II.  928. 

SAGOTRA—«ee  Adoption,  IV.  1065;    VI 1132 

Sagotra  Sapi^da — see  Sapindas. 

Sahodua  Son 893 

Sakba — aversion  of  the  Veda 32 

Sakulya — see  Sapinda,  Got  raja. 

defined 496 

Sale — of  patrimony  once  disallowed , 197 

arose  through  gifts ih. 
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SxLE— formerly  had  to  take  the  shape  of  gifl 192,  193 

delivery  and  acceptance  necessary  for  a 192 

of  land  still  unrecognized  in  some  districts    ., 733 

consent    of    townsmen    or    co-mir&sdars     formerly 
required •&. 

-  of  family  lands  not  a  process  of  HiudA  Law  for  enforc- 

ing payment  of  debts  649 

made  for  common  liability  causes  a  deduction  from 

common  property 668 

of  son  in  extreme  need,  see  Adoption 1074,  1075 

and  gift  of  a  child  forbidden  by  Apastamba   876i 

of  children  recogniaed  amongst  the  Romans 893a 

of  expectant  interest  of  doubtful  ralidity    190* 

in  execution  of  a  father's  interest  does  not  pass  son's..  63y 

of  a  single  co-parcener's  interest  extends  to  it  only...      ih, 

effect  given  to by  partition    t^. 

purchaser  at  a  Court can  only  seek  for  partition  707^ 

■  acquii^s  only  the  judgment  debtor's   right    to 

claim  a  severance  of  his  share* 66Z 

See  Adoption  VII.  1177;  Alienation ;  Co-parcener  ;  Father  ; 
Purchaser ;  Widow. 

Sale  in  Execution— rights  of  enjoyment  of  otherwise  indivi- 
sible property  (e.  p.  well  or  tank)  are  transfer- 

rible  in  execution 832 

SxLic  Law— compared  with  HindA  Law 88<i,  448 

Salvation — may  be  attained  by  asceticism  906« 

See  Adoption  II.  872,  875,  901,  902,  921,  1082,  1103;  Ascetic. 

Salvbb  Caste 761i 

Samanagotra— the  same  as  gotraja   129 

'  means  belonging  to  the  same  family    ib, 

Samanodakas— who  are ^ 132,  133 

meaningof    133 

■  gotraja,  when  succeed 133,  486 

■  cease  with  the  fourteenth  degree ib.    ib, 

'  not  mentioned  in  the  MitAkshadL  as  heirs   to  a 

woman's  property    537 

Sabibandha 68 

8AM8ARA=:moral  and  ceremonial  duties   ...» 64,7b 


•  B9boo  Hurdey  Narain  S^hu  v.  Baboo  Boodei  Perkash  Mitter,  Pr. 
Co.  5,  Dec.  1883. 

177  H 
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SamskIra  *  =  fche  initiatory  rites  (fiCanu  II.  2688,39,67, 169,  170)  553 

n^lected  by  Gk>8&vts  553 

Mnnja  or  Upan&yaiia  (Mana  II.  169). 
See  Initiatioii. 

performance  of  — —  as  affecting  status   938^ 

■  adoption,  eee  Adop- 

tion II.  938*,  1148 ;  VII.  1160, 1165 ;  Ceremo- 
nies  ;  Initiation ;  Marriage. 

SAMSKlBAKAUvruBHA— of  Anantadeva 2i,  862 

See  separate  List  of  Hindd  Authorities,  p.  Ixxzyi. 

SAllSRiSHTt — saocession  to  a 140 

Samvakta  Sm|liti 47 

Sanctioh— of  grantor  deemed  necessary  to  adoption  of  an  heir 

to  the  holding  of  grantee    9378 

See  Adoption  III.  955,  956,  958,  961,  972,  984,  987. 

dAHiA&A — was  the  father  of  Ntlakan^ha 20 

— — -  -*— author  of  Dvaitanirnaya ib, 

6ankarIchIbya 552 

SanntasI  59,  65 

who  may  become s   552e 

Madras  and  women  cannot  become s 553 

duties  of  a ib. 

succession  to  a —— 144,  499 

eastern  governs  succession  to  — s 554 

See  Adoption  III.  952 ;  Ascetic  551sb. 

SInthIls — $ee  under  Tribes- 281 

SAPiiNpA — 8  described  120 

who  are s 122,  123 

interpretation  of according  to  BAlambhatta.    128 

— ^— —  relationship  based  on  descent  from  common  an- 
cestor ••• 120 

not  on  presentation  of  funeral  obla- 
tions      122 

' -  in  the  case  of  females  on  marriage 

with  descendants  of  a  common  ancestor ib. 

when— ceases •.  121,  5438 

bhinnagotra same  as  bandhu 133 

who  are  bhinnagotra s 137 


*  An  account  of  the  Samsk&ras  now  practised  will  be  found'in  B. 
S.  V.  N.  Mandlik'a  Vyay.  May.  Introd.  pp.  xxx  ss. 
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Sapi^da — paternal  aunt  pronounced  not  a  gotraja  —  but 

a  bandhu  ? 1316 

contra ' 131 

— -^— —  relationship  through  females  restricted  to  four 

degrees   137 

8  of  the  husband  when  inherit 1^,  520 

s  of  the  widow  when  inherit 153 

gotraja ► 4638S 

who  are a  517 

Kamal&kara's  role  of  determining  nearness  of 

s     518 

sagotra s  of  the  husband  when  succeed  to  the 

widow 520 

bhinnagotra s  when  succeed  to  the  widow ...     637 

— —  of  the  widow,  inherit  to  her 540 

sagotra s  of  widow,  succession  of , 543 

See  Adoption  VI.  1122. 

bhinnagotra 547 

duty  of as  to  adoption 864,  881c,  975o 

son  of— preferred  for  adoption 887,  1037 

iSee  Adoption   III.    976,   lOOOss ;   VI.    1109a,  1117;  VII. 
1196  ;  Kinsmen. 

Sapi^Pa's  Succbssion • ^ 481,  482 

See  Gotraja  Sapinda. 
Safbatibandhi  DIya  Succession — see  Saccession,  Obstructed. 

Saranjam — is  usually  impartible 173,  742,  745n 

holder  of  a can  make  a  grant  for  his  own  life  721n 

■  is  attended  with  an  obligation  to  maintain  the 

younger  members 742 

peusiott  substituted  for has  the  same  legal 

character  .^ ib. 

succession  to  a is  according  to  primogeni- 
ture   745» 

grant  to  a  lady  out  of resumable  after  death 

of  grantor  762 

SaranjImdar — consent  of  Governnient  thought  necessary    to 

choice  by in  adoption   1076 

Sarogebs— »ee  Adoption  III.  997 ;  IV 1031 

Sastris 3 

importance  of  their  opinions 866 

reason  of  some  inconsistencies  in  their  answers  425,  866c 

Satatapa  (Vriddha)  Sm|liti   61 
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SAUDiiiKA— woman's  control  over —— absalute 92,  26<^ 

• limited  by  the  Srapti 

CbandrikS 299 

Savings— oat  of  part  of  zamindftri  allotted  to  a  junior  member 

are  not  joint  property IBS 

——— made  by  a  widow — we  Widow 315 

. '  of  a  widow  ont  of  the  estate  inherited  from  ber 

husband  are  accretions  to  it  unless  distinctly 
appropriated  otherwise.* 

• ■  out  of  allotments  to  juniors  not  joint  property ...     74S 

See  Accumulations ;  Stridhana. 

Saxon  Law — as  to  pious  gifts  compared  with  Hindtl  Law  192^ 

Schools— ancient,  origin  of 85 

■  Br&hminical,  origin  of  intellectual  life  in  India...       53 
Science — see  Gains  725 ;  Partition. 
Sebaits — see  Mahant ;  Property  D.  II ;  Suit. 

Sbcond  Adoption— «ee  Adoption  III P44 

Sectarians — ^fabrications  of 5$ 

Securities — created  by  father  bind  sons  unless  of  a  profligate 

character    •. 77 

Seisin — once  essential  to  gifl  of  land  under  English  Law 219* 

See  Possession. 
SfiLF-ACQiUiRED  ==  in  any  way  acquired  except  by  succession, 

descent  and  participation  of  rights  714 

Self- ACQUIRED  Property — as  between  father  and  son  .^ 721 

. ■  between  co-parceners  generally 724 

See  Property,  Separate  and  Self- acquired, 
Sbu-oiven— we  Adoption  II.  and  III. 

Seniority — in  origin  postponed  to  nearness  in  blood 70 

by  birth  gives  superiority  of  right 78,  7d 

■  where  property  is  impartible 78- 

See  Eldership  736  ;  Primogeniture. 

Separate  Property 77s8, 72Ts» 

Sec  Property r  Separate  and  Self- acquired. 
Separated  Householder — becomes  the  origin  of  a  new  line  of 

ftucceasion 77 

■  free  to  dispose  of  ancestral  estate  in 

the  nbsenee  of  sons  »«...       i3^ 

heirs  to  a ^ 7S 

See  Father  ;  Titheritance  >  Partition  ;  Property ;  Separation; 
Son.  • 

•  leri  DiU  Kwr  v.  Mneef.  Hnusbulfi  Kaert^in^L.  E.  10  I.  A.  15(X 
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Separation— defined    656 

■■                how  effected ib, 

signs  of 486,687,689.697 

'                 cannot  be  prevented  by  creditors 657 

tiroes  of ib, 

■'                may  -be  made  at  any  time  on  terms  agreed  to 669 

■  at  the  will  of  a  son  667 

■'  of  the  father  from  his  father  and  brothers  does 

not  involre of  the  father  and  his  son  355 

sons  bom  after  — —  preferred  to  sons  separated 
as  heirs  to  their  parents*  share 68,  355 

■  does  not  deprive  a  son  of  inheritance  357 

See    Adoption     VII.     1172;     Commensality ;    Evidence; 

Partition ;  Sacriftce ;  Son  776. 
Service-land — aliened  or  divided  freed    from  special  mle  of 

descent    744 

Services,  Reuoious — secure  future  beatitude 1082 

Settlement — of  land  made  with  holder  binds  owner 722 

See  Widow  1229. 

Set  OFF— of  barred  debts  against  claimants  on  a  fund  613/ 

Sbx— <e6  Female. 

Sexual  associations— in  the  lower  castes 375,  4178s 

■  in  ancient  times 878,  881 

Share  allotted  to  Females— nature  of  the  property  780,783 

See  Adoption  YIl.  ;  Danish ter  ;  Father ;  Mother ;  Partition  ; 
Siiter;  Strtdhana;  lyidow. 

Shishta 560 

6iMFi  (Tailor)  Caste— «ea  Caste 616,  1136 

Sipuj 669 

SiRPiVA — see  Allowances. 

SissEE  Abors — see  Tribes     ! 289 

Skteb— entitled  to  maintenance 232,248,437,  753 

's  provision  in  undivided  family  extends  to  a  quarter  share  361 

See  below. 

*s  maintenance  and  marriage  a  charge  on  brother's 

estate  782c 

indigent  widowed  s  entitled  to  provision  in  some 

castes   754n,  757<? 

■  ■ to     provision    from 

brother's  widows.     765 

—  is  agotraja 131 

not  so  according  to  Smriti  ChandrikA 471 
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S18TEE— in  Gujar&t  is  first  of  the  gotraja  sapindas lU,  117 

in  Madras  regarded  as  a  bandbu,   but  postponed  to 

Sisters  son ^^^^ 

's  succession 46388,  494e 

., perhaps  a  trace  of  female  gentileship  ...  422c 

position  of  full • ^^ 

competent  to  inherit  in  Western  India    ...- 127« 

exclusion  of by  custom  ^ 4^ 

her  right  admitted  by  B&lambhatta 130c 

... • is  analogous  to  that  of  brothers  *&• 

s  take  equally ^^ 

' •  succeeds  before  remote  kinsmen 458»  464 

preferred  to  a  paternal  first  cousin  461 

. in  Bombay  and  Gujar&t  precedes  half-brother  112,  458, 

464,  465,  468 

placed  next  to  the  grandmother  by  Nilakantha 115, 117 

. •  postponed  to  gotraja  sapindas  by  7ijn&neBvara  114,  115 

^  ex.  gr.  to  the  widow  of  the  paternal  uncle 

131,  132 

''s  succession  to  a  sister 562 

. succeeds  to  her  brother  by  adoption  as  by  birth 923n 

half preferred  to  step-mother   469 

See  Half-Sister  465 

in  some  passages  allowed  an  equal  share  with  brothers  677c 

takes  absolutely  by  inheritance 296,  328 

property  inherited  by •  is  Stridhana  (in  Bombay)      465 

. is  entitled  on  partition  to  a    share  equal  to  one- 
fourth  of  a  brother's  437,782 

*s  share  in  a  partition  is  her  absolute  property    782 

.  .- is    only    a    marriage    portion? 

(Smriti  Chandrik&) 303 

contra  the  Viramitrodaya  t*. 

's  Sulka  inherited  by  her  full  brothers  277ss,  327,  519i 

See  Adoption  IV.  1034;  VII.  1189, 1197. 

Sister's  Daughter 498 

i- 's  right  of  inheritance  admitted  by  Biilambhatta  .   130c 

. • — —  succeeds  to  a  woman   548 

"  postponed  to  sister's  son 494 

'  pronounced  not  an  heir 476 

Sister's  Daughter's  Son — his  succession  admitted  in  Bengal  ..T    498 

but  questionable i^- 

Sister's  Grandson ^^ 
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Si9TER*9  Son— is  a  bandha 493,  494 

'                has  no  right  so  long  as  a  sister  survives 494 

s  take  before  sister's  daughters  495 

postponed  to  sister-in-law  ^ 181 

cousin's  son  349 

— — fifth  descendant  from  grandfather  495 

as  successor  preferred  to  paternal  aunt's  son ib. 

■                 ' maternal  ^                 tb, 

■  succeeds  to  his  maternal  aunt   647 

heir  to  his  uncle  amougst  aboriginal  tribes   888a 

See  Adoption  IV.  1029,  1030.  1034,  1037,  1066  ;  Bandhu; 

Sapinda;  ^Adra  1037;  Vaiiyas  1037. 
Smtbr.in-law— preferred  to  sister's  son  and  to  a  male  cousin...     131 
son  of  wife's  sister  may  be  adopted — «ee  Adop- 
tion IV 1064 

Smiutis 10, 14,  25—54 

natural  at  a  particular  period  of  development 55 

enumerated    26 

classification  of  —  31,41,  51 

are  versions  not  forgeries 60 

come  nearer  than  the  Vedas  to  modem  practice 865 

interpretation  of 53,8616 

■  governed  by  the  Mimamsa 540 

See  Interpretation. 

—^  are  not  codes  but  manuals 54,  56 

are  above  reasoning 869 

rules  contained  in  the 239,  240,  242 

could  not  be  repealed  880c 

rest  on  a  religious  not  a  utilitarian  basis ..»    55n 

^-^  deemed  superior  to  usage 869e 

—  not  entirely  consistent 905a 

when  they  conflict.  Equity  decides -    11 

form  one  body  14,  8616 

are  supplementary  to  each  other 14,  55 

•  have  frequently  been  altered 30 

contain  much  that  is  given  in  the  Dharmasiltras 43 

which  —  are  redactions  of  Dharmal&stras 50 

—  hardly  applicable  to  marriage  relations  of  the  lower 

castes 425 

'  or  to  adoption  amongst  these  classes. 

See  Adoption  II ;  IV ;  V.  1069, 1071, 1078 ;  VII. 
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SocAOEr-law  of  79d.  806« 

8opA  CHryi— «ec  Divorce. 

SoDAKA — same  as  Sam&nodaka   133 

Slave— under  the  old  law  incapable  of  property 271,  288,  341 

Slaveey— abolished  by  Act  V.  of  1843 516 

kinds  of  — 50 

See  Adoption  II.;  VII. 
Sm|uti  Chandrika — see  separate  List  of  Hindd  Anthorities,  Ixxxvi 
Son— importance  of  a 872,8786,899.901 

guardianship  of  a daring  minority 1090c 

See  Age ;  Gaardiaa ;  Minor. 

continuator  of  family  sacra 713 

procreation  of  a  son  an  imperative  duty  ...  901  A,  902,  972^ 

substituted  indispensable  failing  one  begotten    860 

a  single  adoption  discharges  the  sacred  debt 1148 

takes  the  place  of  a  father  disqualified  or  retired 658c 

-  bom  in  wedlock  is  legitimate  though  begotten  before 

it 340 

includes  son*s  son's  son 68 

entitled  in  extreme  need  to  maintenance   263,  1242 

even  in  preference  to  fulfilment  of  promise 1342 

status  of  —  necessarily  unconditional   1085 

not  transferrible  like  a  chattel   931, 1075, 1076i 

-  can  be  disinherited  only  for  adequate  reasons  585,  587, 

812,  873 

but  then  oould  be  replaced 8736 

begotten  son  not  to   be  replaced  according  to  some 
passages 877<i 

-  identified  with  father  for  all  lawful  obligations 162 

*8  liability  to  pay  father's  debts—we  Debts  80,  161,  164, 

166,  586,  609,  642.  7466, 747,  1240 

■     ■   ■ limited  by  caste  laws  ..747a,  7476 

separated  — *~  not  liable  unless  he  inheritfl  property.    166 

— s  liable  to  pay  with  interest,  grandsons  without 1241 

*— -  is  represented  by  his  father  in  a  suit    616 

-^ —  is  bound  by  a  compromise  made  bond  fide  by  his  father,     ib. 

-  becomes  head    of   family  on  father's  incapacity  or 

retirement 658e 

8  and  father  are  joint  owners  in  ancestral  estate     77,  890, 

586,  713,  722 
•nd  in  property  acquired  by  father 72SI  723 


Digitized 


by  Google 


INDEX.  1417 

PAGE 

Son — co-ownership  arises  only  on  actual  birth 803 

or  adoption — sec  Adoption  VII. 

— —  cannot  contest  prior  alienations  by  father   803,  813 

s'  ownership,  according  to  D&ya  Bh&g%  arises  only  on 

the  death  of  their  father  598n 

not  deprived  of  a  real  right  by  a  transfer >.        7- 

See  Transfer. 

may  prevent  improper  alienation  of  ancestral  property 

by  the  father ,.  194i/,  639,810 

See  Interdiction. 

cannot  generally  charge  property  during  father*s  life.    248 

share  of  the how  far  liable  in  execution  against 

the  father 618sa 

8  take  by  representation  « 65 

but  not  brother's  sons  {eee  below) Ill 

takes  impartible  estate  as  **  purchaser  *'    162 

• s  succeed  to  an  Avibhakta  Grihastha   6&,  339 

-s  and  grandsons  take  solely  the  self-acquisitions  of  the 

father  and  grandfather    340 

—8  succeed  to  a  separated  person 77,  355ss 

separated is  preferred  to  father's  widow...  367,  359, 

792 
—8  may  claim  partition  of  ancestral  property  P  171, 657, 659, 

665,  706,  797,  798,  804 
many  exceptions  to  this  by  caste  law 6598S 

cannot  contest  a  partition  made  before  his  birth  1229 

^—s  cannot  obtain  partition  in  Bengal   163 

8  cannot  demand  partition  with  grandfather  against 

father's  will   698A,  796 

cannot  enforce  partition  of  father's  self-acquired  pro- 

perty        SIS 

— —  allowed  to  sue  to  establish  his  right  in  a  share  in- 
herited from  his  uncle  by  his  father 683 

predeceased  (childless);  his  interests  merge  in  his 

father's 170,341,973^,987 

. may  relinquish  his  share  and  become  separate    ...  340,  792 

•  does  not  thus  lose  his  right  of  succession    ...  357,  792,  793 

8  not  reunited  postponed  to  reunited 140,  141 

separated s  postponed  to s  united  or  bom 

after  separation 68,  340,  356,  365,  776,  792,  802 

importance  of  eldest ^^^ 

178  H 
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Sons — elder by  younger  wife  preferred  to  a  younger  by 

an  elder  wife  (generally) 340 

See  Eldership. 

—  succeeds  to  his  mother • 512 

when s  inherit  to  their  mother 152 

—3  take  unobstructed  inheritance  according  to  Vyav. 

May  Ill,  300, 714 

See  Mother. 

. 8  succeed  to  mother's  self-acquired  property  (Bengal).  3246 

8  are  not  co-sharers  with  mother  (Smfiti  Chandrik&) 

108,  297d 

— — s  are  coparceners  by  birth • 65,  2166 

— s  take  equally 78,  362, 363 

Sddra's  8  legitimate  and  illegitimate  inherit  inter 

«e  as  brothers    383 

—8  cannot  be  separated  inter  se  against  their  will  ...   195,  665 

—8  of  brothers  of  the  full  blood  inherit  112 

half  blood  inherit ib. 

^]2en  —  s  of  brothers  of  the inherit  with 

brothers • *.•       ib. 

8  of  half-brothers  are  sapinidas  according  to  the  Vyav. 

May 113 

8  of  deceased  brothers  represent  their  fathers  in  par- 
tition and  succession  to  ancestors  ...*•. 343,  828 

8  take  the  place  of  adoptive  fother 81 

See  Adoption  VII. 

illegitimate -8,  not    affected    by  their  mother's 

connexion  with  other  men  than  their  father 385 

—8  in  the  religious  sense  not  possible  to  a  6(!ldra 384 

illegitimate s  of  a  Siidra  inherit  ...72,  81,  82, 373, 

37588,  447 

_^_-.^_ get  half-a-share  if  legitimate 

descendants  are  living ib,  379,  381 

illegitimate of  a  Stldra  preferred  to  a  widow  and 

daughter 377 

—8  bom  in  sin  entitled  to  maintenance  only 83,  387,  424 

8  of  a  concubine  are  inter  se  brothers  of  the  whole  blood      83 

and  inherit  »n^  «e  as  brothers 383 

illegitimate s  of  a  European  could  not  form  a  true 

joint  family 4 

illegitimate s  of  higher  castes  can  claim  mainten- 
ance only 82,164,373,377 
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Sons — Subsidiary  Sons, 

twelve  kinds  of  subdiary b 892,  893 

relative  places  assigned  to  the  dififerent  kinds  of s 

891,  892 
division  of  sons  into  kinsmen-heirs,  and  kinsmen- 

not  heirs 891 

subsidiary s  of  each  class  exclude  those  lower  in 

the  scale 384 

— s  of  uncertain  origin  excluded  from  succession  .........  896» 

adopted  sons  succeed  on  failure  of  legitimate  issue  of 

the  body  , 71,  81,  365ss 

See  Adoption  passim;  Debt;  Father;  Gift;  Illegitimate; 
Outcaste ;  Primogeniture. 

Son's  Daughter — postponed  to  daughter-in-law  ,    528 

Son,  PosTHUMOUs—inherits 140,  847 

partition  re-opened  by  birth  of ...  703,  847 

Son's  Son — 's  succession  to  grandmother  failing  sons  512 

Son's  Son's  Son's  Son— inherits  as  a  gotraja 655 

Son's  Widow — postponed  to  brother 454 

SoN-iN-LAW — in  some  tribes  taken  into  the  family  of  a  sonless 

man '. 421e 

affiliation  of 1212 

admitted  in  some  NarvadAri  villages  as  successor 

to  a  proprietor.* 
See  Ghar-Jaw&hi ;  Illatam  421c. 

SonIu — see  under  Caste 505 

SoNis — see  under  Caste ^ 76ld 

SouBCEs— «e€  HindA  Law  9,1069,  Ixxxv 

Spartan  Law— comparison  of •  with  HindA  Law  289a 

Spiritual  Relations    • 137 

See  Ascetic. 

Sraddha  t   ••••• • ^2 

described  1147/ 

importance  of  —^ ••      Q6 

separate  performance  of is  a  sign  of  partition  ...     689 

wife's  share  in s 93 

Jains  have  no  -s    901 

.  forbidden  to  Madras 922(1,  930/ 

♦  Bo.  Gov.  Rec.  No.  114,  p.  134. 

t  For  the  6r&ddhas  in  actual  use  see  R.  S.  Y.  N.  Mandlik's  Vyav. 
May.  Introd.  pp.  xxxvi  ss. 
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^eIddha— 8  may  be  performed  by  all  castes  by  cnstom   922i 

subordinate  character  of  a celebrated  for  mother 

and  her  ancestors 10696, 1166 

- —  in  case  of  nephew  adopted 1161 

-*--i—  by  adopted  son  in  default  of  original  heirs 1162 

repetition  of  8  a  supposed  ground  for  repeated 

adoptions 1166a 

See  Adoption  IX ;  I>harma-Putra  j  Property  62  ;  Sacra. 

6rauta  Sacrifiob  ..* *..• 914e 

gRiVA^8-( Jains) , • 568,569 

Sbotritam  Grant— 'is  separate  property 72-55 

descendible  to  grantee*s  sons  only    ib. 

Srotriyas  =  learned  Br&hmanas 138 

duuTis— are  fountain  heads  of  law 56 

contents  of « ib. 

—  are  above  reasoning 869 

State— the  source  or  sanction  of  private  property  178, 185 

succession  of to  property    102,  139 

See  Escheat ;  King;  Property  A ;  D.  11-  y. 
Status — law  of  personal  — ^-  dependent  on  religion 4 

of  son  cannot  be  made  subbed  to  contingencies    1085 

See  Adoption  YII.  U45,  H56. 

Statutes — see  separate  List hxviii 

Statute  of  I4Mitation— bars  suit   for  partition  after  long 

separate  holding 694 

when operates  by  prescription 697,  701 

effect  of -^  in  a  suit  for  partition 828 

See  Limitation;  Prescription. 
Statute  Law — supersedes  Hind<^  I^aw  in  contracts 7 

SiEP-BaoTHEE-      ?,e«Half-broiher'8  8on 646 

p^  8  son  > 

See  Brother,  545. 

Step-Daughter — see  Daughter   .,...,...,,..„ , ,..., 536 

'*s  succession  , , , 618 

's  son  heir  to  a  widow ..., 524 

STEF-GRANnMOTHER     ,..,..... , , .*...., 780 

Step-Motiier— not  included  in  the  term  **  mother"  110 

''s  right  to  maintenance  or  an  allotment 472«,  663c 

and  to  residence  358,  776«,  826 

maintenance  of a  duty  of  step  son  as  well  as 

of  her  own  son 234,678,  1181 

's  allotment 780c 
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Step-Mother — ^her  right  to  inherit 471 

excluded  by  Strange ib. 

■  admitted  by  Bftlambhatta  ih. 

■  stands  next  to  paternal  grandmother  according 

to  MitftksharA   472 

postponed  to  half-sister 470 

daughter 433 

, , grandmother 471 

regarded  as  successor  to  step-son  and  his  widow.     523 

adoptive — fee  Adoption  VII 1181 

her  step-son  may  inherit  her  stridhana 472, 1182 

■8  though  sonless  are  entitled  to  equal  shares  on 

partition  473,820 

this  questioned  by  Ytramitrodaya    ih. 

doctrine  of  the  Yyavahftra  Maydkha 472 

Step-Sister — «ee  Sister;  Half-Sister. 

's  son  is  excluded  by  sister's  son 495 

Step-Son — not  entitled  to  succeed  to  his  step-father 513 

'  succeeds  to  his  step-mother 472,521,  1182 

as  heir  to  step- mother  postponed  to  husband    ...     622 
Stipulation — by  adoptive  parents  for  annuity  for  giving  their 

son,  illegal 1067 

Strangers— to  agreements  or  awards  cannot  use  admissions 

in  them  • 189c 

cannot  be  intruded  into  sacred  ofiBces 1856 

StrIdhana — Different  Conceptions  of^—^ 2658S 

different  senses  of  —  265,  266ss 

Vijii&nesvara's  definition 266,  317,  331 

Nilakantha's  definition 266,  267 

growth  of  woman's  right  to 27388 

enumeration  of  267 

enumeration  of  Manu  not  exhaustive  1^8 

the  Sarasvati  Vil&sa  on 833 

Apar&rka  on  — ^   780c 

Nilakaritha's  classification  into  P&ribhftshika  and 

other  kinds 145, 146,  267,  518 

——  according  to  Mitaksharft  146,150 

no  distinction  between  P&ri- 

bh&shika  and  other  kinds.     146 

— — — — — ^— has  no  technical  meaning  ...     147 

■  includes  every  kind  of  ac- 

quisition by  a  woman... 324,  329 
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Stkidhana— recognition  of  every  kind  of  acquisition  by  women 

by  the  Court  in  Madras 3306 

in  Bengal 330 

but  restricted  by  decisions  so  as  to  exclude  pro- 
perty inherited  from  a  male  329ss,  332c 

the  female  now  takes  but  a  life  estate  P   336 

See  Daughter  ;  Female;  Sister    449,  451,  465 

distinction  lately  drawn  between  females  bom 

and  those  married  in  the  family    337 

correctness  of  this  discussed 337,  338 

in  Bengal  property  inherited  by  a  daughter  from 

her  father  is  not ZQQd 

nor  is  the  share  taken  by  a  mother  in  a  partition 

as  representative  of  a  deceased  son 303e 

See  Mother. 

immoveable  property  bought  by  a  widow  out  of 

savings  from  her  maintenance  is  her 315, 316,  507 

if  she  indicates  her  intention  of  so  holding  it*  ...  315a 
so  is  property  bought  from  a  fund  bequeathed  by 

her  husband.. 301c 

mode  of  acquiring •     292 

according  to  Mit&kshar& 266,317,  331 

_    gifts  from  parents 292.514 

husband   293,308,312,329,  341 

~    ornaments  given  for  ordinary  wear  are  —  ......    310 

immoveable    property    given    by    the   husband 

is 312,  3266 

subject  to  restrictions  on  disposal.. 777c 

a  husband  separate  in  estate  can  give  or  devise  to 

his  wife  with  absolute  ownership 1113 

gifts  from  sons,  brother,  and  others    295 

by  inheritance   148, 149, 150,  270,  272,  295, 327,  333, 

777,  780 
property  inherited  by  a  widow  from  her  husband 

is 329,  465 

■  includes  inheritance  from  second  husband 513 

according  to  the  Privy  Council  property  inherit- 
ed by  a  woman  from  a  male  is  not and  is 

not  transmissible  as  her  own 150,335 


♦  Isri  But  Koer  v.  Mimt  HanshuUi  Koerain,  L.  R.  10  I.  A.  150. 
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STRtDHANA— proof  tbafc  according  to  the  Mit.  inherited  pro- 
perty is  —  from  the  case  of  brother's  succes- 
sion   272a,  324 

from  the  treatment  of  the  subject  by  the  Vyav. 

May 146,160,272a 

the  principal  commentators  adopt  this  doctrine  .  332 
Mit.  followed  by  Yiv.  Chint.  and  Saras.  Vil.  273, 

832,333 
doctrine  recognized  as  that    of  the  Mit.  by  the 

Vtrara.,  D&ya  Bh&ga,  and  Smr.  Chan 149,  272c 

wife's  share  in  a  partition  is 304c,  310,  777,  781, 

825 

and  a  widow's  share   304c,  310 

a  mother's  share  is 327,  780c,  781a,  782 

so  is  a  sister's  share 328,  335,  777 

and  a  daughter's 298 

marriage  gifts  are  wife's  283 

Adhivedanika 268,  291 

Adhy&gnika  290 

Adhy&v&hana     ib. 

Anv&dheyika 146,  290,  519 

Pritidatta 146,  290,  519 

Saudayika  267 

6ulka  290 

Yautaka 618 

nature  of  (he  woman*8  estate  {see  above)  2078S 

gifts  to  a  wife  from  strangers  belong  to  husband  2P5, 

300 

mother  takes  absolutely 328, 1177 

so  do  daughter  and  sister 303,  328,  331 

exception  in  Madras 303,  329d 

Bengal 330,  332 

so  a  maternal  great-niece    3286 

mother's  property  in  Y&jfi.  =:  Strtdhana  in  Mit.  .  825a 
wife's  power  to  alienate  controlled  by  husband...  92 
her  power  of  disposal  over  gifts,  bequests,  and 

heritage  303,  777c 

her   power  over   (Saudayikam)   unfettered 

except  as  to  immoveables 92,  298,  299 

according  to  the  chief  native  authorities 297—299 

over  — —  generally  except  immoveables  taken 
from  her  husband  ; 300,301 
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Stb(dhana — widow*8  estate  not  a  trust  nor  an  estate  for  life  313,  314 

she  represents  the  inheritance  314 

widow's  share  in  partition  at  her  absolute  dis- 
posal P 303,  304<!.  310 

authorities  discussed 781a,  782 

daughter  has  fall  power  over devolved  from 

her  mother  303 

and  over  her  allotment  in  a  partition 298,  310 

or  a  gifl  from  father 311 

testamentary  power  as  to commensurate 

with  the  right  of  disposal  during  life  309 

husband  may  dispose  of  wife's iu  distres3*-     297 

may  take in  cases  of  wife's  flagrant 

misooadact  (Ytram.)  297a 

Sneression  fo  -^ 

the  subject  discussed  149,  327s8 

iu  Bombay 335ss 

property  inherited  by  a  sister  from  her  brother 

is and  goes  to  her  daughters 465 

■  descends  to  daughters  unprovided  for 509 

heirs  to  the  different  classes  of 146,  310,  325,  519 

Anv&dheya 146 

P&ribliishika ib. 

Pritidatta  ib, 

6ulka  151 

YauUka 325 

succession  to according  to  dri-Krishna  and 

VijMnesvara 323.324,  517 

according  to  Bengal  law 325,  514 

•  —  Jagann&tha 326 

immoveable  property  given  by  husband  descends 

as 3266 

if  an  absolute  estate  has  been  given,  ...  308,  312/,  1113 

80  as  to  all  inheritance  save  from  husband 329 

contrary  decisions  150,  335,  448,  449 

rule  of  succession  to  a  male  applied 146, 150,  530 

husband's  sister  preferred  to  his  cousin 537 

husband's  sister's  son  wrongly  preferred  to  his 

cousin - 532,  585 

widow's  sapindas  inherit  ader  husband's   540 

See  Adoption  VII.  1175, 1180 :  Daughter ;  Ejectment  302ii ; 
Female ;  Inheritance ;  Mother  ;  Sapinda ;  Sister ;  Step- 
Mother ;  Succession ;  Widow ;  Wife  ;  Woman. 
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Student— we  Fellow-Student  137;  Pupil 500 

— — —  to  become  a  householder  after  instruction  in  the 

Veda  (Manu  III.  2-4) 878/ 

See  Grihastha. 
Study— of  Vedas  and  of  Manu  prohibited  to  ^(idras  (Manu  II.  16) 

9190,  921 

SubodhimI — a  commentary  by  Yiiveivarabhatta   17 

Subsidiary  Son— «ee  Adoption ;  Kshetraja ;  PAtrika  Putra;  Son. 

Substitution— under  Roman  Law 819a 

SuccBssiOK— depends  on  status 4,  5 

See  Custom ;  Hind(!l  Law ;  Lex  Loci  4. 

mode  of  determining in  litigation    5 

regulation  of according  to  the  performance 

of  funeral  oblations  peculiar  to  Bengal   62 

division  of 63,  64 

■     ■  to  an  Avibhakta  Grihastha 65 

joint  and  undivided is  the  rule .„       68 

according  to  the  Yiramitrodaya   187 

tribal 188tt,  733 

special  rules  of  —  155,176 

to  a  r&j  or  principality  157,  736 

■  midls    176 

■  regulated  according  to  propinquity 117a 

differently  according  to  various  authorities     t^. 

— ^—  as  affected  by  forms  of  marriage  638 

collateral of  adopted  son  ...  368, 1176, 1189, 1182 

on  the  death  of  a  widow  goes  to  her  husband's 

heirs  next  to  those  specified  89 

origin  of  —  of  persons  spiritually  related   ... ...      63 

not  suspended  for  one  not  begotten  or  adopted  67, 

577,581,  1196 

■  of  cosharers  impaired  by  adoption  in  a  family  ...  1073 

to  impartible  property  governed  by  seniority  ...69,  79 

limited  to  a  series  of  single  heirs  is  not  equi- 

valent to  primogeniture"'    70>t 

See  Eldership ;  Primogeniture ;  Vatan. 

illegitimate  son  excluded  from  — 168 

except  of  a  Sftdra.* 72 

See  Illegitimate  Son. 

*  AcJial  Bdm  v.    Udai  Partdh    Addiya     Vat    Sinoh,  Pr.  Co.  30 
Nov.  1883. 

179  H 
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Succession— line  of prescribed  by  law  ouinot  he  altered  .  178/ 

unrecognized — disallowed* 177 

— ^  to  an  endowment  determined  by  custom 201 

■  to  bhftgdftri  lands  in  Gujar&t 431 

females  in  Mar&th&  country  not  excladed  from 

to  ind.m  property ibw 

See  Female;  Grant;  Inllm. 

'  through  females  only  in  some  tribes    2873 

— —  ofparents 448 

'■     ■  on  the  death  of  mother  who  has  inherited  from 

son  goes  to  his  next  heir ib. 

to  undivided  residue 702 

— -— —  to  priestly  offices  and  emoluments 411,  431 

See  Adoption  VII.  1166,  1171,  1180.  1181,  1182, 
1189,  1195,  1196,  1197,  1202,  1208,  1211; 
Brother ;  Coparcener  ;  Custom  ;  Endowment ; 
Family ;  Female ;  Inheritance ;  Matha ;  Priest ; 
Principality  735,  736  ;  Property;  B&j  ;  Vatan. 
. .  UNOBSTRrcTED 63,  67, 140,  389 

■  extends  to  three  descendants  in  the  male  line. .  65,  68 
according  to  Mit.   and  Madanap&rij4ta  «— •  ex- 
tends to  grandsons  only  65,  67 

rules  of apply  ^  reunited  family 140 

See  Family ;  Inheritance. 

Succession  Act  (Indian)  X.  of  1866 1235 

see  Separate  List,  p.  Ixxvi. 
— •  governs  Native  Christians 4 

■  made  applicable  to  wills  of  HindOs 216 

— allows  a  remoter  disposition  than  the  HindA  Law.     ib. 

See  Wills. 

6trDKAS-64,  72,  81,  82,  84,  86,  87,  88, 105, 140,  275,  339,  374,  386, 
415,  432, 438,  443,  453,  503,  612,  527, 546, 553, 555.  564, 

570,  572,  581,  589.  651,  776,  780, 847 
See   Adoption  II.  887,  888,  919,  921,  929;    III.  951, 

959,  977,  978 

*—  are  Gfihasthas  « 64a 

— —  excluded  from  duties  and  rights  of  the  higher  castes 

(Mann  I.  91;  II.  103) 919,  921,  930, 1130 

— — '  have  not  the  higher  sacra  1036 


•  Kumar  Taraheexoar  Boy  v.  Kumar  Shoshi  Shikhareewar,  L.  B.  10 
L  A.  51. 
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idfrDRAS— cannot  become  Sannyftsts    556 

-^— may  become  Gos&vls 553 

Vair&gts   572 

forbidden  to  study  the  Vedaa  and  to  perform  sacri- 
fices  64,913 

■  ex.  gr,  the  datta  homa 920 

recite  mantras  921 


their  Sdlddhas  allowed,  but  defective... 873, 919,  922(2,  930/ 

union  among not  of  a  sacred  character  ...,* 1027 

•— ^-  incapable  of  having  a  son  in  the  religious  sense  384 

can  adopt  sister's  son 1037 

■  daughter's  son  ib. 

their  rules  of  adoption    partly  admitted   into    the 

Brfthminical  system 1035 

begetting  a  son  on  a  —  woman  entails  loss  of  caste  424^ 

but  not  mere  intercourse    t^. 

See  Adoption  IV.  1065,  1066 ;  V.  1079 ;  VII.  1187, 1188,  and 
passim;  Brother;  Caste;  Ceremonies;  Custom; 
Daughter ;  Family ;  Illegitimate  Son. 

Suit— mere against  one  coparcener  does  not  affect  others    632 

unless  the  coparcener  is  a  representative 616 

See  Joinder  608 ;  Parties ;  Bepresentation. 

representation  of  minor  in  a  —    675 

See  Administration  ;  Minor  766  ;  Next  Friend. 
— —  and  sale  for  a  co-sharer's  debt  pass  his  right  to  share  623, 

628 
in  a  —  against  a  family  all  are  to  be  made  defend- 
ants       636 

exceptions ib. 

—  by  or  against  the  father  alone — see  Father. 
as  affecting  sons 619ss,  624,  626,  629 


'  should  name  sons  or  specify  repre- 


sentative character.... 625 

a  compromise  by  father  suing  held  binding  on  sons  ...  6126 
sale  under  decree  against  father  as  affecting  sons  621ss, 

627 

•   a  nephew  not  bound 625e 

"^^  against  a  manager  affects  only  his  share 636 

— —  against  sons  for  father's  debt 631 

adopted  son  representative  for  — 1179 

— —  by  son  against  father  683 

—  for  property  as  divided  does  not  bar  one  for  it  as  un- 

diyided 605,  793 
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Suit — for  partition     763s8 

»—  to  enforce  partition  deed  not  allowed  to  be  changed 

into  one  for  maintenance 780c 

-  for  partition  by  coparcener  conveys  no  right  to  his 

widow 842 

perhaps  not  eren  a  decree  ?    ib. 

to  a  —  for  partition  by  the  purchaser  of  the  father's 

right  the  mother  is  a  proper  party .• 

for  family  idol   784e 

by  Sebaits  160 

adoption  pending 1179 

See  Adoption  VIII.;  Attachment;  Charge;  Copar- 
cener ;  Debt ;  Decree  ;  Family ;  Father ;  Guardian ; 
Liability ;  Manager ;  Obligation  ;  Sale. 

Suits,  Possessory 696 

See  Possession. 

6uLKA m,m 

definition  of 276 

kinds  of 277 

not  the  same  as  Morgengabe 278 

goes  to  uterine  brothers  519d,  277— 280, 327 

SuPBRsrmous  USES — English  law  of notenforced   215 

SuBETYSHip  inter  se  by  Coparceners — is  a  sign  of  partition  but 

not  conclusive  688,850 

SuRVivoB— 5ee  Adoption   993 

Survivorship— rule  of recognized    74 

— ^— — _-^  alternative  to  that  resting  on  re- 
cognized oblations    76 

no  —  amongst  daughters  in  Western  India  ...    106 

in  united  family    456 

excludes  an  executor    225 

■  regulates  succession  in  a  reunited  family 143 

See  Adoption   VII.   1172;   Brother  ;  Coparcener ;  Ddya; 
Family  ;  Inheritance ;  Property ;  Succession. 

SUTAK  1160 

SutIr  267a 

SeTRAS 33-56 

are  strings  of  rules ^ 

Apastambha  Sfitra 34 

*  Hurdey  Naram  8ahu  v.  Rooder  Perhash  Misser,  Pr.  Co.  5,  Dec. 
1888. 
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SuTBAs— Hiranyakei^i  SAtra 34 

-  characterized  bj  their  sbortuess « 44 

SvAiRii^i  =disloyal  wife ^ 662,  882 

is  one  who  deserts  her  haaband  and  cohabits  with 

another  man 387 

son  of occupied  a  place  above  adopted  son ib. 

SvImTA  and  SVATANTaATi  209 

Starj IT  =  property  acquired  by  one's  self  712 

SVAYAfiVARA     283 

Svtamdatta  Son —meaning  of 893,1081 

not  now  recognized 895 

See  Adoption  V.  1073. 

SwATHis — a  Him&layan  tribe    805a 

Sweden — right  of  free  occupancy  in  ancient 734 

TiiLOR  ^  881,  616 

Tanks— when  indivisible 730 

-  may  be  used  by  all  coparceners  by  turn  or  agree- 

ment   784,  832 

Tapodhana  Caste 434 

TarwId    ib. 

TAULKtTA-AODiCHYA  CaSTE   ib. 

Temple  Allowances— hereditary  and  divisible 742 

subject  to  special  rules   ib. 

See  Adoption  III.  1068 ;  Endowment ;  Nibandha. 

Tbmple  Pkopebty 554,  655 

See  Perpetuity  ;  Property  D.  II.  a. 

Temple  Servant — interest  of alienable  785ii 

Tenant — $ee  Lessee ;  Landlord. 

discharged  by  payment  to  one  of  several  co-sharers...  610» 

joint has  not  a  devisable  interest  under  Englidh 

Law 671n 

covenant  by   one  joint  to  sell  severs  the  joint 

tenancy  in  equity 706c 

See  Coparcener. 

rights  of s  after  a  partition 717* 

Tenure — rare  under  HindA  law 173 

of  land  supporting  an  office   744 

See  Grant ;  J&gir ;  Saranj&m  ;  Vatan. 

TESTAMENT—We  Will. 

Testamentary  power 213,  1168c 

■  depends    on  the   state  of  the  family  and  the 

nature  of  the  property 171 
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Testamentary  power— regulated  by  HindA  Law 667 

—  not  regulated  by  analogy  to  English  law ^ 181 

but  to  the  HindA  Law  of  gifts 181,  293 

— — ^  over  self-acquired  property  absolute  193,  219,  312, 

667n.  772,  806 

limitations  to  this  P  1111,1112 

collateral  heirs  no  bar  to  the  exercise  of  the  — -  .     195 

'  not  to  defeat  other's  rights 219 

— — — — — or  claims  to  subsistence  ...  220,  1111 

or  to  make  illegal  dispositions  220 

■  as  to  Stridhana  is  commensurate  with  the  right 

of  disposal  during  life 309a 

B^e  Adoption  111.  969 ;  YI.  1111 ;  Alienation ;  Coparcener ; 
Family ;  Gift ;  Maintenance  ;  Son  ;  Survivorship. 

Teutonic  Laws — comparison  of  — — with  HindA  Law      I92c, 

271/,  319« 

Texts — see  Interpretation.....^ ^ 8 

to  be  received  cautiously 865,  866 

interpretation  of  influenced  by    philosophical 

systems  8 

sometimes  manipulated  to  suit  later  notions ib, 

how  construed  199i,  266fi 

Thbodosian  Code — referred  to  422* 

TfliYENS— «M  Tribes    2S4,  420 

Time— »ee  Adoption 964,  975,  976 

TiRTH-uPADTA — *s  right  partible  by  custom 78^ 

Tithe — see  Possession  697 

Title  Deeds— custody  and  inspection  of —    797a 

Topi  GiRAS 180 

— .  not  exempt  from  attachment 775* 

ToNSURE—period  of  -^— 929 

•  as  affecting  fitness  for  adoption — see  Adoption  IL  928; 

III.  998;  IV.  1060, 1061 ;  VI.  1134*,  VIL  1160 
Tools  and  Implements — when  indivisible  and  when  not    ..,  730,  734 

■  to  be  kept  by  those  having  them  785 

ToTHiYARS — «ee  Tribes   419 

•  T&ADiNo  inter  se  by  Coparceners— a  sign  of  partition — see  Evi- 
dence ;  Partition. 
Traditions — as  regards  the  Smritis 26 — ^28 

■  untrustworthy  29 

■  Br&hminical,  about  the  DharmasAtras 38 

■■  an  clement  of  oustomary  law 869 
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Teansaction — of  fether  how  far  binding  on  son 6128 

■  as  to  admissions  of  an  adoptive  mother 1185 

See  Coparcener ;  Father ;  Manager ;  Obligation ; 
Representation;  Suit. 

Tbansfbb— depends  on  individual  will 59 

restrictions  on  inconsistent  with  estate  disal- 
lowed      195,7213 

of  Saranj&m  not  allowed 721& 

different  ceremonies  for  of  immoveable  and 

moveable  property 1213 

irregular  —^  by  father  may  be  prevented  by  son  ...  SlOb^ 

or  set  aside    813a 

See  Alienation ;  Gift ;  Grant ;  Interdict ;  Possession ;  Pro- 
perty; Sale. 

Tbavancore— «ee  Female  Gentileship  421 ;  Polyandry  284 

Treasure  Trove— law  of  -^ 833 

Tribes— Bhils   281» 

Bhooteah 289a 

Cach&ris  .• 281>i 

Duflas  289a 

G&roo 287&,288»,  421 

Gonds   281» 

JAts 281&,  423Aj 

K&ngra  tribes 876 

K&this  281ii 

Kh&sias 288«,  289a,  421 

Kholls    281ji,  282a 

Khonds 376 

Koches    281n,  421 

Maravers 430a 

Meeris 289a 

Motati  Kapus  (Madras) 12126 

NairsorN&yars 2846,  419^,  421,  424c2,  426a 

Or&ons 281ii 

P&h&ns  i6. 

S&Dth&ls ih.  ' 

Sissee  Abors   289a 

Talabda  Kolis  ,..  1210 

Thiyens 284,420a 

Tothiyars 419^ 

Vazirs  420/ 

Trioruha  DIksha  =  consecration 568 
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Tkust — not  unknown  to  HindCi  Law 203 

legislation  affecting  — s  amongst  Hindtls  441^ 

instances  of  — s 203,  204 

native  usage  determines   whether  a has  been 

created    205 

—^  may  be  annexed  to  gift   441 

'  — • to  husband  for  wife 203 

■  for  daughter  204 

not  allowed  to  create  a  perpetuity  for  a  family  or  an 

estate  203^ 

dissoluble  only  by  assent  of  all  interested «^- 

s  uncertain  and  illegal  ineffectual    203,  205 

s  how  dealt  with 204,  205 

charitable —s  enforced    215d 

euforcement  of s 204,  441 

religious  and  charitable —s  common ^ 

treated  with  special  favour  by  Hind(!i  Law 216 

in  favour  of  an  idol  160 

heritable may  be  resigned  by  father  to  son 553 

not  to  be  altered  in  constitution  by  majority ^' 

property  transferred  by  a  Mahant  by  a  breach  of — ■ 

can  be  recovered IB^/ 

beneficiaries  may  sue  for  the  enforcement  of  the  duties 

of 398 

subject  to  the  consent  of  Advocate  General  or  his 

substitute  ^' 

See  Endowment ;  Gift  441 ;  Grant ;  Property  D.  IL 
Trustee — of  a  religious  endowment  cannot  alienate  or  encum- 
ber it  except  under  special  circumstances 555fl 

See  Endowment. 

widow  is  not  a for  son  to  be  adopted 1218 

but  continuing  a  suit  after  adoption  may  be  deemed 

a  trustee  **• 

the  possessor  of  land  who  has  settled  for  assessment 

is— -for  owner    722« 

Uncebtainty — vitiates  a  trust 203 

Unchastity — makes  a  woman  only  temporarily  impure    8B5» 

disqualifies  mother  from  inheriting  to  son ^91 

^ does  not  prevent  inheriting  from  maternal  grand- 
mother     ^' 

■  disqualifies  daughter  from  inheriting ^^ 

but  not  among  Li ng&yatg   '. ^*' 
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Unohastitt— disables  a  widow  for  inheriting  fVom  her  hasband 

or  son 590,691 

but  subsequent does  not  divest  a  widow's 

estate 89,  591 

See  Widow. 
■■  prevents  one  widow  getting  her  share  from  the 

other  591 

■  of  widow  opens  daughter's  right  to  inherit    ib. 

-  "  causes  forfeiture  of  the  right  to  main- 

tenance    592 

maintenance  allowed  resumable  on  -— — ib. 

Uncle — as  manager ;  presumption  in  £ftvour  of  his  transactions.  637 

may  be  commissioned  by  sister  to  give  nephew  in 

adoption 1079 

when succeeds  to  nephew    351,  473,  474 

paternal succeeds  to  niece 646 

maternal  —  postponed  to  the  widow  of  the  paternal 

uncle 131,  132 

inherits  as  bandhu 136,136,  495 

__  inherits  as  a  bhinnagotra  sapinda 490 

'  — — -  preferred  to  maternal  aunt's  son  492 

See  Adoption  II.  898;   IV.  1025;  Ne- 
phew- 
Uncle's  (Paternal)  Dauohteb's  Son — an  heir  according  to 

Bengal  Law  4916 

Uncle's  (Paternal)  Grandson 481 

Uncle's  Son 474ss,  546 

See  Adoption  IV 1033 

Uncle's  (Maternal)  Son — is  a  bandhu 493 

_——___.  succeeds  to  a  woman 547 

Uncle's  Son's  Wipe 485 

Uncle's  (Paternal)  Widow — her  succession 484,  485 

different  law  of  N.  W.  Provinces  486 

Uncle's  WuE—eee  Widow  of  Paternal  Uncle. 
Undivided  Family— #ee  Family. 

Union,  Spiritual 1082 

Unity  op  Estate— presumed  in  a  unitedfamily i 729 

See  Family,  Joint ;  Presumption. 

Universitas 162,  165,  213 

Unmarried  Female— «€^  Daughter ;  Female ;  Sister. 
Unmarried  Man— may  adopt— »ce  Adoption  II.  906 ii,  918,  919 ; 

III.  943o 
180  B 
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Unmarried  Son— «w  Adoption  III 984 

Unobstructed  Ownership— its  character    104,  333c 

See  D&ja. 

■ of  a  son  in  his  mother's  estate  asserted 

and  denied 200a,  Tllsa 

Unobstructed  Succession — see  Inheritance;  Saccession. 

UpIdhi '...^ 186 

UPAKURvi^A— see  Brahm&cb&rt. 

UPANiYANA— <flc  Adoption  III.  899*;  IV 1062,  1063, 1065 

meaning  of rite    1059^,  1129 

no ceremony  in  many  castes.^ 1061 

Upanishads    66 

UsAOE — importance  of 2 

— •  tends  to  conform  to  received  Scripture  standards  .  9,  425, 

426, 867 

—  gorems  inheritance,  partition,  and  adoption  7 

is  to  be  followed  failing  statute  law 7,  867 

caste approved  as  to  the  members  of  families.* 

gentu to  govern  succession  and  contracts  of  Gentus.f 

See  Adpotion  IV.  1067;  VI.  1106,  1115;  Custom  199. 

U^ANAS— ^ee  Inheritance 271,  732ii 

— —  Dharma^tra • 36 

Vadilili — we  Eldership 786 

V  AG HREE  Caste  24di 

VairagIs — #ee  Gos&vis 674 

who  are  -^— 572 

position  and  rights  of  -^—  with  respecl  to  tem- 
ples       tb. 

— —  sometimes  hold  temple  property  like  Mahants *i. 

— —  may  retain  their  property  573 

may  marry 575 

Vatsistavas— have  forged  some  Sroyitis 52 

Vaisvadkva  =  food  oblations  placed  in  fife 689, 840, 850 

separate  performance  of may  be  a  sign  of 

partition 689 

but  is  not  conclusive 689,851 

VAisTAS—said  to  have  disappeared , 921fc 

a  class  of  Grihasthas  64 

may  become  SannyAsts 652 

♦  St.  21  Geo.  III.  Ch.  70,  Sec.  18. 
t 17. 
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Vaisyas — can  adopt  sister's  son 1037 

See  Adoption  III.  951. 

Valour— gains  of as  separate  property  compared  with 

peculiwm  castrense 7246 

YamSa-paramparI  =  lineal  snccesdion  not  collateral    463 

VInaprastha    662e,  562,  666 

VandI  Caste  ^ , 894 

Vljjit  Caste 411,508,  523 

Vasishtha  Dharmas6tea ....'. 34,  46,  Ixxxvi 

■ has  been  recast 35 

See  Adoption  V.  1069, 1070, 1072;  VI.  1125. 

Vatan— nature  of 173,745,  846n 

law  relating  to    845,  S46n 

•^—  compared  with  a  fief 846n 

succession  to  —  742,  744* 

devolution  of is  governed  by  special  law    179 

females  can  succeed  to  a 343» 

— ^  not  presumably  impartible 342« 

Delgat is  partible 397 

ofaKulkami 364,438,487,  510 

Desaigiri    451 

Yardi  854 

Zamind&r's is  divisible  ., 730e 

Patilki    , 884 

Joshi  487 

once  aliened  or  divided  is  freed  from  special  rule  of 

descent , 7446* 

— —  subject  to  statute 179 

profits  of  a  vatand&ri  village  may  be  divided 786 

impartible does  not  become  partible  by  disuse  of 

services  742 

Vatandar  Joshi — $ee  Joshi 398 

Vatandars'Act— (Bo.  Act.  III.  of  1874)  $ee  separate  List  of 

Ac^s   IxxFiii 

Vatandar  Village — see  Distribution ;  Vatan. 

Vatsa  1078 

Vazifa — see  Allowances. 

Vazibs — «ee  Tribes , 420/ 


Subject  to  Bombay  Act  III.  of  1874  and  other  statutes. 
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Ybdas — the  fountain  of  intellectual  life  in  India    6S 

the  remote  fountain  of  law  66 

superior  to  cnstom 867 

thefour  —  56 

each  of  the consists  of  Mantras  and  Br&hmanas. .      56 

antiquity  of  ^—  - 989& 

--^-  of  little.importance  as  a  direct  source  of  modem  law...      56 

character  of  their  different  parts ib. 

'—  not  to  be  recited  by  the  ^Adras  1136 

nor  by  a  boy  uninitiated  1241 

Ybhiclbs — when  indivisible  and  when  not  730,  734 

''—  to  be  kept  by  those  having  them 785,  831 

Ybbsion  of  NIrada — discussed    48,  49 

Vested  Interest — ^^ee  Adoption  HE 982s8,  992 

Ybsted  BsMAiNDER—aee  Remainder  97,98 

YiBHAKTA  GiiiHASTHA 58,  64,  77—138,  355—499 

YiCE — as  a  ground  of  disinheritance 154,  752a 

YiDYADUTATANA 32 

YuSanbsvara 16,  1075 

age  of 17 

ViNiTOGA — a  disposal  of  widow  by  husband's  family 410,  763c 

YiEAifiTRODATA — Is  a  Commentary  by  Mitramisra 21 

YtBA  Saiva    568 

YisHNU  SMfiiTi    35,  39 

Yisvebvara  (Bhatta)  15 

• is  the  author  of  the  Subodhini 17 

YoLiTioN — how  far passes  property  7 

Yritti — meaning  of 741rf,  8345 

is  a  family  estate  subject  to  inheritance  and  partition.    411 

is  heritable 714fl 

Yajam&na 348,410 

is  partible -. 397,  730c,  74W,  785n,  842 

Bhatt's is  divisible 730e 

—  inalienable  outside  the  family 411 

widow  may  alien  — -  for  necessary  sustenance 431 

mortgaged sold  in  execution  of  a  decree    741 

intruder  into  a is  liable  for  damages  411 

each  invasion  of  a  — -*  is  a  fresh  cause  of  action 345a 

whether  the  representative  of  a  priestly  family  can 

sue  his  Yajam&na 411 

widow  may  alien for  necessary  sustenance  431 

Vyahbitis  =  mystic  formulas  of  sacrifice  1125 
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VYisA    1078 

VyavahIba  Mat  &KHA— ranks  above  the  MitAksharft  in  Gu- 

jar&t 11,  117 

■  is  the  sixth  MayAkha  of  Bhagavanta  Bh&skara...       19 
—— composed  by  Nllakantha    ib. 

'  dedicated  to  king  Bhagavantadeva  ib. 

'  must  in  some  places  be  expkkined  by  the  Dvaita- 

nirnaya  20 

Watan — see  Yatan    179 

Ways,  Common — ^when  indivisible 730 

■  may  be  nsed  by  all  coparceners 784,  831 

Wblpabb,  Spikitual— we  Adoption  I.  872,  878 ;  V 1077 

Wblls — when  indivisible 730 

' may  be  used  by  all  coparceners 784,  831 

nse  of  -^—  as  appendant  to  share  of  property 831,  832 

Whole  Blood — ^limit  of  the  preference  of  the  ^—  over  the 

half-blood 126 

Widow — 

Posiiion  under  the  Religious  Law, 
*s  moral  unity  with  her  hnsband   90,420 

—  may  perform  the  Kriya  and  or&ddha  of  her  husband 

in  the  absence  of  son 93,  872e 

(patni)  answerable  for  sacrifices  to  her   husband's 

manes 258 

See  below. 

life  of  a a   prolongation  of  her  husband's  for 

determining  the  successor  to  the  estate 89 

—  regarded  as  part  of  the/ami7ta  of  the  deceased  417 

sale  of by  husband's  family  (Panj&b) 426e 

or  by  her  father  or  brother 4236 

—  is  the  guardian  of  her  minor  adopted  son  371 

See  Adoption  ;  Guardian ;  Minor. 

—  as  manager  for  her  son  or  his  widow   ...367,  368,  611, 1185 
See  Adoption  YII. ;  Manager  ;  Ratification. 

taking  of by  brother-in-law 420ss 

See  Levirate. 
Riffhts  to  Maintenance, 

entitled  to  maintenance  in  husband's  family...  68,  77,  79, 

163, 192,  233,  346,  348,  356,  653(2,  768,  755, 853,  854 
-'b  right  an  inchoate  right  realized  on  partition 192,  244 

in  united  family  entitled  to  maintenance , 244 
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Widow— 's  right  not  dependent  on  ancestral  estate 249ft 

80  under  caste  laws ib. 

whether  the  right  is  a  charge  on  the  estate   80 

— — not  strictly  an  interest  in  the 

estate 253,  259,  260 

■  not  impaired  by  her  possession 

of  jewels  755c 

—  cannot  be  deprived  of  this  right  by  agreement  with 

her  husband 79,  192 

cannot  release  or  resign  her  right   79,  192,  253 

•»—  cannot  bo  deprived  of  her  right  by  alienation 392,  414 

nor  deal  with  it  by  anticipation 192,  253 

but  may  deal  with  specific  allotment    253 

or  charge  decreed  P  254 

maintenance  of  — ^  by  adopted  son 1146 

. 'daughter-in-law  1147 

-'^  not  entitled  against  members  separated  from  her  hus- 
band or  without  ancestral  estate  236 

— —  of  separate  Hindil  once  thought  entitled  to  mainte- 
nance by  his  family 235 

this  decision  disapproved 236,  244 

of  reunited  coparcener  must  be  maintained    14^ 

arrears  of  maintenance  may  be  awarded  or  not 262 

— *  must  be  supported  by  brothers  failing  husband's 

family 753* 

• *B  right  cannot  be  attached  261 

but  arrears  awarded  can 262 

limitation  to  suit  for  maintenance 261 

purchase  with  notice  of  her  right 80 

maintenance  of commutable  to  tf  share  244 

but  claimable  in  every  case 245,246,  252 

duty  to  maintain  avoided  in  some  castes  by  giv- 
ing license  to  remarry 418a 

husband's  debts  have  preference  over  her  right    259 

the  S&stris  make  the  right  depend  on  residence  in  the 

family   266,259,757,  781 

80  the  Yyav.  MayAkha  and  Yiramitrodaya 254,  257 

so  do  the  caste  laws 257a 

but  separate  maintenance  may  be  claimed  260,  261 

only  on  refusal  or  failure  by  the  family  P 258 

decision  of  the  Judicial  Committee  that  it  may 257 

. High  Court,  Bombay 7^7 
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Widow — the  right  to  an  allotment  in  strictness  limited  to  the 

patnt  268 

cases  on  the  subject  discussed  256ss 

distinction  of  Bengal  Law  as  to  the  right  of to 

maintenance  257 

right  of  a ed  daughter-in-law — see  Daaghter-in- 

law ;  Maintenance. 
Right  to  Residence. 
-« —  of  coparcener  entitled  to  residence  in  the  family  house  68, 

77,  79,  252,  734,  826,  853,  854 

not  deprived  of  her  right  by  a  sale  79,  252,  345,  734 

nature  of  the  right 252^ 

—  ought  to  reside  with  son 255 

entitled  to  residence  as  against  adopted  son 1180 

residence  as  a  condition  may  be  dispensed  with  occa- 
sionally   255,  256,  260 

as  in  case  of  ill-treatment  255,  260 

•^— not  compellable  to  reside    260 

*s  leaving  her  husband's  family  revolting  to  Brahma- 

nical  morality    419 

Position  under  the  Law  of  Inheritance. 

heritable  rights  of  a derived  from  a  moral  unity 

with  her  husband 90 

and  her  participation  in  husband's  sacrifices 420 

— "  regarded  as  taking  by  survivorship  P  1158 

amongst  the  lower  classes  her  right  depends  on  cus- 
tom       426 

—  postponed  to  mother  by  some  caste  customs  in  Guja- 

r&t 392,  404 

and  amongst  Khojas    157 

—  takes  husband's  estate  by  inheritance 95 

not  as  a  trustee 95,  314 

—  fully  represents  the  inheritance 313,  391 

's  estate  discussed 312,  313,  320 

■  compared  with  that  under  Teutonic  Laws 319a 

under  decisions  anomalous  452 

— 's  accumulations  remain  her  absolute  property  though 

invested  in  land 314,  315 

See  Accumulations ;  Stridhana. 

—  not  a  tenant  for  life 313 

in  what  sense  -^—  has  a  life  estate 314 

may  exercise  right  of  pre-emption    SlSd 

must  protect  the  estate  as  well  as  represent  it   ...  96a,  322 
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Widow— must  make  good  her  transactions  out  of  her  property    323 

ornaments  of  «—  not  partible 785a 

See  Ornament^. 
— —  succeeding  to  her  husband's  share  of  a  Mahal  is  en- 
titled to  a  partition  of  her  share 4fi2a 

Inheritance  in  Joint  Family. 

cannot  claim  joint  property  against  surviving  mem- 

bers       68 

—  has  no  estate  in  joint  family  property  68, 846,  346,  351, 

362,  353,  405,  458,  843 

—  of  a  joint  cousin  succeeds  in  preference  to  distant  se- 

parated relations  486 

of  the  last  survivor  of  coparceners  inherits  346,  4008S,  440 

as  last  survivor  of  a  branch  takes  estate  as  separate 

property 456 

" of  a  collateral  does  not  take  absolutely  P 486 

Inheritance  in  Divided  Family. 

takes  husband's  property  in  a  divided  family 269,  406 

of  separated  coparcener  takes  his  share 654a 

-^— '  succeeds  to  her  son's  property  on  the  same  terms  as 

to  her  husband's  150 

preferred  to  daughter-in-law 608 

—  takes  in  preference  to  a  remote  heir     • 1286 

—  of  a  predeceased  son  inherits  after  the  paternal  grand- 

mother according  to  B&lambhatta 128 

she  is  postponed  to  a  brother    454 

of  the  paternal  uncle  takes  as  a  gotraja  sapinda ...  131,  484 

of  last  of  a  collateral  line  takes  her  husband's  place 

128*,  4m 
postponed  in  N.  W.  Provinces  to  aunt's  sonsP 485 

—  of  sapinda  postponed  to  sapinda  of  same  propinquity 

as  her  husband 475 

of  descendants  and  collaterals  inherit  immediately 

after  their  husbands  (in  the  absence  of  a  male  of 

the  same  branch  ?)  132 

of  brother's  son  preferred  to  another  brother's  great- 
grandson 132* 

— -  of  a  dtldra  postponed  to  illegitimate  son 85 

and  to  daughter  and  daughter's  son    ib, 

—*  succeeds  to  a  fellow- widow    523 

two  or  more —s,  nature  of  their  succession  651 
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WiDOTT — two  or  more  — *-s  may  divide,  though  authorized 

to  adopt «.  1217 

■    ■■■ inherit  equally ..., ,„.••. „      89 

'  may  divide  the  estate  according  to 

Vyav.  May.,  Vlram.,  and  Mit.  ., • , 89,  103 

this  doctrine  recognised  by  Courts  in  Bombay 103 

—  bound  to  pay  husband's  debts   102 

— —  can  be  sued  only  by  the  nearest  reversioner  ,.••..,      97 

—  may  be  sued  by  remoter  reversioners  for  sufficient 

cause « , „....,, ,....      «6« 

"  may  relinquish  her  right  in  favour  of  second  "  rever- 
sioners*' with  the  consent  of  the  first  P 96,  100 

reversioners  cannot  obtain  a  declaration  of  right  dur- 
ing life-time  of  the 96 

competition  between and  holder  of  a  certificate 

of  administration 391 

Power  of  Disposal  ttad  Belinquishment. 

what  estate takes  by  inheritance 98 

as  to  immoveables    « • t5. 

— ■  moveables    ib, 

her  estate  in  a  gift  or  bequest  from  her  husband  simi- 
lar        320 

unless  expressly  enlarged   312/,  777,1113 

restrictions  are  inseparable  from  widow's  estate  102,  782<i 
— — 's  powers  not  enlarged  by  absence  of  "reversioners"    102 

growth  of  restrictions  traced 306 

only  two  texts  bear  on  her  power  over  inheritance...     305 
— —  may  give  away  property    inherited  from    husband 

(S&stri)    305a 

except  for  improper  purposes ib, 

or  immoveables 305a,  309,  312,  317 

's  power  of  disposal  absolute  by  custom  in  absence  of 

male  kindred 782c2 

See  Custom. 

—  cannot  bequeath  inheritance  ? 309,  486 

— *s  right  over  money  given  for  maintenance  absolute  ...     311 

may  dispose  of  her *s  estate  101 

■       may  dispose  of  immoveables  bought  with  her  move- 
ables     323 

See  Accumulations. 

•—  may  alien  a  v^itti  for  necessary  sustenance • 431 

-— —  cannot  dispose  of  immoveables  without  great  necessity    394 
181  H 


Digitized 


by  Google 


1442  INDEX. 

Widow—  cannot  dispose  of  immoyeables  by  mere  gift lOl,  SlSjf 

*— —  may  sell  or  incumber  hnaband's  estate  for  some  pur- 
poses  99,  100, 102^,  322,  395 

as  to  pay  husband's  debts   102,395 

but  not  beyond  her  life»time  without  a  special  justifi- 
cation  101,  306s8,  817,  395,  777 

mere  recital  in  the  deed  of  sale  of  the  object  not  suf* 

ficient  proof  of  it  102 

concurrence  necessary  of  relations  interested    ib, 

— — -  as  manager  cannot  alienate  without  necessity 367,  611 

See  Adoption  VII.  Vin. 

—  cannot  transfer  family  jewels  as  her  separate  property    310 

her  complete  ownership  in  moveables 312,  314,  777 

subject  to  husband's  debts • 314 

purchaser  in  good  faith  from protected 101 

duty  of  the  creditor  of lOW 

fraud  on  expectant  >eirs  defeated 322 

See  Gift ;  Stridhana ;  Wife ;  Will. 

Loss  and  DestrucUon  of  her  Right, 

adultery  bars  the  succession  of  a 89,  689 

right  to  maintenance  forfeited  by  her  nuchas tity 592 

even  an  allbwanoe  assigned  to for  maintenance 

is  resumablein  case  of  her  unchastity.... ib. 

See  Forfeiture;  Unchastity. 
Succession  to  Widow. 

—  of  the  nearest  male  sapinda  of  a  predeceased  husband 

is  an  heiress  of  a  deceased 104,  1325 

after 's  death  estate  not  liable  for  her  debts   102 

See  Daughter;  Female;   Sapinda;  Son;  Strtdhana; 

Succession. 
Partition. 

—  cannot  claim  a  division  in  Bombay  360,  677,  84S 

but  may  in  Bengal   678 

is  entitled  to  a  share  on  partition  among  her  sons  ...    356 

' 's  share  on  partition  not  to  be  defeated 664fl 

*s  right  over  share  in  partition  absolute  307,  310,  321a 

See  Female ;  Mother;  Partition;  Stridhana. 

Under  (he  Law  of  Adoption. 

position  of until  adoption  367,392 

*8  right  and  duties  as  to  adoption — see  Adoption  passim. 

must  adopt  a  boy  designated  by  her  husband   904* 
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WiDOw^in  Bombay  adopfcs  without  express  power,  bat  cannot 

be  compelled 392,  904 

the  elder  of  two  widows  has  a  preferential  right  of 

adoption 977 

gift  made  by before  adoption  set  aside  367 

but  alienation  for  value  upheld 368 

settlement,  on  — —  with  concurrence  of  adopted  son 

upheld 1229 

provision  for  — ^  in  cases  of  adoption llOlss 

— 's  right  to  maintenance  secured  in  awarding  property 

to  adopted  son 1180 

—  of  adopted  son  predeceased  entitled  to  maintenance...  1174 
of  son  cannot  be  divested  of  her  estate  by  adoption 

by  a  mother    ; 100,998 

—  cannot  continue  suit  for  adult  adopted  son  against 

his  will   1232 

Remarriage. 

—  remarrying  is  deprived  of  inheritance  from  her  first 

husband 101,  430,  590 

but  forfeits  only  the  right  actually  inherited,  not  her 

right  of  inheritance  to  her  son  then  living 110 

remarried can  now  inherit  to  her  second  husband  88, 

413,  426 
—————   entitled  to  maintenance 360 

—  contracting,  remains  liable  after  remarriage    9l0,  414 

Widow  of  Cousin — preferred  to  widow  of  cousin's  son  485 

Widow  of  Gbandson — is  excluded  by  daughter's  son 445 

but  preferred  to  son's  daughter  128ft 

Widow  op  Nephew— preferred  to  brother's  great-grandson  ...    1326 

Widow  op  Paternal  Uncle 483 

Widow  op  Uncle 485 

■  excluded  by  sister 464 

Widowbk 943 

Wipe— capture  of  —  see  Capture ;  Marriage. 

purchase  of disapproved 376 

See  Bride-Price  273. 

purchase  of still  prevails  amongst  the  lower  castes    423 

amongst  them  she  is  regarded  as  property    420,  426« 

purchase  or  hiring  of  another  man's formerly 

allowed  •^.  883a 

—  completely  passes  into  her  husband's  family  by  mar- 

riage        91 
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Wife— Bbares  tlie  benefit  of  hnsband's  saored  fire 93 

—  first  married  takes  precedence  over  others 88^ 

of  different  caste  once  allowed  (Mann  II.  238 ;  III.  12) 

— -  now  disapproved  except  by  special  ciutom   82^,  426d 

importance  of  the •• ►. ^ 90 

• ' of  the  patm •••..•, ^ ^      93 

position  of  p6t  andlagna » 413sb 

—  may  be  discarded  amongst  the  lower  castes.. .376,  423—425 
repudiation  rare  in  practice  »• »«..•    425 

— —  allowed  only  in  case  of  an  oatcaste 376,  5935 

marriage  of  a  second  —  no  ground  for  desertion  ...    425 

become  a  widow  may  perform  K^Sya  and  Srdddhas  in 

default  of  a  son • 872e 

exequial  ceremonies  of  —  performed  by  her  hus- 
band's family 93 

her  duty  to  live  with  husband  not  enforced  where 
dangerous 91c 

—  in  some  castes  may  desert  her  husband  with  sanction 

of  caste   423 

this  disallowed  by  the  Bombay  High  Court 424 

deserting  husband  without  suflScient  cause  not  en- 

titled to  separate  maintenance     42$,  592,  593 

person  harbouring  run-away liable  to  suit  by 

husband 425 

^—  is  subject  to  her  husband's  control  even  as  to  her 

Stridhana 92,323 

simple  disobedience  does  not  disable  the from 

inheriting  429 

general  incapacity  of as  to  contracts 253,  254 

exception  of  contracts  jcHntly  with  husband   91c,  414 

— 's  authority  as  to  household  expenses    92a 

—^— annulled  by  adultery ib. 

—*s  property  becomes  her  husband's    253 

as  ex.  gr,  earnings  by  service 292 

—'s  contract  with  husband  void..... 254ii 

— 's  separate  property — see  Stridhana   91e 

rights  of  the in  her   husband's  property  ...94,  95,  392 

— 's  right  and  husband's  not  mutual 92 

—  is  a  subordinate  co-owner  with  husband 892 

— 's  interest  in  husband's  pM:x)periy  distinguished  from 

son's 1169 

—  entitled  to  a  provision    •. 194,  263»  392 
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"Wipe — thongh  put  away 941a 

from  whom  entitled  to  support 232 

—  of  a  disqualified  person  entitled  to  maintenance  on 

partition 753 

claim  of to  support  not  exting^shed  by  allotment 

to  her  of  a  share  793 

'  ■    '  cannot  be  deprived  of  maintenanoe  by  husband's  alien- 
ation      392 

^— 's  right  to  maintenance  not  subject  to  disposal  or  re- 
lease     263 

but  may  be  defined ib. 

See  Maintenance. 

—  under  gift  from  husband  takes  moveables  absolutely, 

immoveables  for  life  308,  309,  310,  312/ 

but  a  heritable  right  if  expressly  given 312/,  777c,  1113 

gift  in  case  of  two  wives 312 

——  inherits  to  her  separated  husband    406 

See  Widow. 

what can  inherit 86,  93,  258,  421 

wives  of  ancestors  to  the  7th  degree  succeed  to  their 

descendants  127 

for  unauthorized  acts  liable  in  Stridhana    92 

and  when  needlessly  living  apart  ...     9ld 
but  not  in  person 92 

—  may  eject  husband  from  her  separated  property    302a 

See  Adhivedanika. 

lands  purchased  out  of  separate  funds  saleable  by 323 

and  devisable  ib. 

— *s  succession  toco-wife 618 

See  Adoption  passim  j  Bride ;  Female ;  Gift ;  Inherit- 
ance ;  Maintenance ;  Partition  ;  Sapinda ;  Will ; 
Woman. 

Wipe's  Brother— see  Adoption  IV 1033 

Wipe's  Sister's  Son — s^e  Adoption  IV 1031 

Will — History  and  Vevelopmetd. 

origin  of  the  Law  of —^s 181 

recognition  of -^—s     6676 

definition  of  -^  (iuMofussil)  independent  of  Act  X. 

of  1865   226 

absence  of s  under  Hindd  Law • 213s8 

— — B  disapproved  by  native  judicial  officers   6676 

and  by  the  castes  when  the  testator  has  issue  668)i 
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Will— allowanoe  of  -*— b  a  development  of  principles  of  the 

HindaUw 181,182 

unlimited— —opposed  to  Brfthmanic  family  system ...  6676 
comparison  between  the  Hindd  and  English  Laws  of 

s  182,670 

first  intention  of  Roman s  214 

comparison  of  the  Roman,  Athenian  and  English  Laws    2 14 
extent  of  power  limited  by  the  Hind&  Law  of  gifts.  667>  668 
See  below. 
—  as  to  property   at  testator's  disposal   operates    in 

analogy  to  gift    ^... 178,  181, 182 

bequest  by  husband  to  wife  treated  as  a  gift.  312/,  777c,  1113 
See  Bequest ;  Wife. 

^*—  speaks  at  the  death  of  testator 179 

woman's  testamentary  power  equal  to  that  of  aliena- 
tion     309tf,  777c 

See  Female ;  Strtdhana. 

*— -  by  a  widow  in  Bengal 184 

daughter's  testamentary  power 667 

Indian  Statutes  as  to  -^^s  discussed     224 

efiects  of  Act  XXL  of  1870  and  V.  of  1881  on s.  224, 

22ri,  668,  66dii 

executors  excluded  by  survivorship 225 

Forma. 

form  of  a according  to  HindA  Law 222, 223,  66Sn 

nuncupative 66S,  813 

attestation  of under  Kindts  Law  intended  to  be 

assent  to  the  transaction    223 

Extent  of  Op&ration, 

power  of  bequest  limited  by  power  of  alienation 225 

does  not  go  so  far 1169ii 

subject  to  rights  of  maintenance 225 

8  valid  which  provide  for  maintenance  of  family 640 

uncertain  —void 668 

application  of  Indian  Succession  Act  to  — — s 668,  670 

control  by  —  of  property  bequeathed  limited  178, 181,  228 
— -  with  a  condition  against  alienation  operates,  but  the 

condition  is  void  188 

s  can  only  confer  estates  and  interests  recognized  by 

law 178,183,225 

'—  of  ancestral  property  disallowed  667 
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Will— cannot  be  made  of  an  nndivided  share 221c 

— ^  of  self-acquired  property  now  recognized 181 

—  foils  in  fayour  of  persons  not  in  existence  at  testator's 

death .*. 182 

or  of  persons  not  ascertainable  at 

testator's  death  670,  1233 

effect  to  be  given  to  a if  reasonably  possible.  183,  229 

effect  of  a on  the  mutual  relations  of  persons 

taking  under  it 195, 196,  226 

bequest  for  specific  charity  maintained    230 

py  prhs  doctrine  admitted 230a 

private  perpetuity  disallowed    230,  668 

even  under  colour  of  religious  endowment 668 

a  charitable  perpetuity  may  be  created  by in  the 

Mofussil 226 

but  not  it  seems  in  Presidency  towns  P   ib. 

bequest  may  be  made  to  a  boy  designated  for  adoption.    904 

to  two  simultaneously  adopted  held  void    ...   1222 

adoption  by not  allowed  1127o 

disinheritance  of  a  son  by not  feasible  under  the 

Mit.  law  11131,  1173a 

even  of  posthumous  son 1182* 

principle  applied  to  adopted  son 1107,  1182 

— —  disinheriting  a  widow  disallowed  by  the  d&stris 1158c 

•— '  partly  disinheriting  daughter  approved  by  ^tri 435 

so  as  to  one  devising  part  should  there  be  no  son.  640,  1107 

See  Coparcener ;  Family ;  Father ;  Illegal ;  Perpetuity. 

Construction. 

interpretation  of  HindA s 183,  184,  228,  229 

■ governed  by  Hindft  Law  ,^  228,  668 

■  Tagore  case 224 

English  words  not  to  be  construed  by  vernacular  - 

equivalents     • 229a 

Proof. 

custom  governs  mode  of  proof  of 223 

Evidence  of. 

proof  of  instrument  by  single  witness  by  assent  t&. 

See  Evidence. 


*  In  the  reference  to  H.  H.  Wilson's  works,  p  1183a,  supply 
'vol.  V." 
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Will— validity  of  — —  whether  adjadicable  on  application  for 

certificate  of  administration 1232,  1233 

probate  needless  in  Mofussil  226,  669 

powers  of  the  differeot  courts • Q$^ 

opposition  to  grant  of  probate  to  adopted  son  not 

conpetent  to  creditors  of  next  heir 1233 

See  Adoption  III.  964 ;  VI.  1107, 1127 ;  VII.  1157, 1168  j 
Female;  Interpretation,  Maintenance. 

Will  TO  EFFECT  SEPARATION — when  expressed   680 

' when  implied  , 687 

Witnesses — testimony  of proves  partition 854 

See  Assent ;  Attestation ;  Evidence. 
Woman— never  independent    30i.ss 

should  perform  sacrifices  vicariously  920 

gradual  elevation  of  the  position  of 41988 

-^—  in  Panj&b  does  not  transmit  right  of  succession  to 

village  lands  430 

excluded  from  inheritance  to  land  under  Salic  and 

Burgundian  Laws    88a 

property  acquired  by  a  married usually  her  hus- 
band's       91 

• •  by  partition,  gains  full  ownership  according  to  Cole- 

brooke ". 310 

and  according  to  Mit.  by  inheritance  331 

contracts  made  by  a jointly  with  her  husband 

bind  her  Stridhana    9itf,  414 

contracting  as  a  widow  remains  liable  after  remar- 
riage        91e 

her  ownership  of  Stridhana  subject  to  qualifications..       92 

^  adoption  of—  under  Roman  Law 932« 

See  Female;  Ornaments;  Stridhana;  Widow;  Wife,  &c. 
Woman's  Property — «etf  Female ;  Stridhana ;  Widow  ;  Wife,  &o. 

Works— Hindft  Law 10,  18,  862ss,  1072 

their  relative  position 11 

list  of  references  to  Ixxix,  Ixxxvi 

Worship — place  of  — —  not  divisible    817 

division  of  place  of 'by  turns  of  occupation i6. 

division  of  right  to 784,  785ji 

worshipper  at  a  temple,  his  position 555 

WuTTUN — see  Vatan. 

YAJAMlj9A—8ee  Priest 714 

TajamIna  ViiiTTi  348,410 
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YiJNAVALKYA — Institutes  of 12,  13,  41,  47 

diflScalty  of  understanding ——    44 

See  Inheritance  271. 

translations  of Bk.  II.  v.  47,  60,  176 1239,  1241 

Yama    37 

YakdI  Vatan— 5ee  Vatan. 

YisKA— author  of  the  Nirukta 37,  38 

Yati— heirs  to  a 144,668 

See  Sanny&si  59, 144. 

Yatjtaka 519 

See  Stridhana. 

YbllamI 5276 

Yogi— ace  Caste 798 

ZamindIri — once  aliened  or  divided  is  freed  from  special  rule 

of  descent    7446 

income  of chargeable  with  debts 161 

■  held  not  attachable  after  Zamind&r's  death ib. 

inheritance  to resembles  that  to  a  principality.    739 

■  governed  by  family  custom ib. 

statement  of  succession  to extensively  con- 
strued    ..     743 

inherited  through  mother  not  self-acquired  pro- 
perty      714 

See  Custom;  In&m;  Principality;  R&j. 
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